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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION, APRIL TERM, 1863.

HERNANDO A. FULLER and
ANDREW DeGRATT,

Plaintiffs in Error,

vSs.

ERROR TO STEPHENSON.

WILLIAM IRVIN,

1

4
b}

(31)
7

9
11
13

(29)

-

15

15
(30)

(31)
(32)

17
18

19

20
(33)
21

‘ Defendant in Error.

This was a proceeding of foreign attachment, brought under the Statute, by
the defendant in error against the plaintiffs in error—the latter being non-
residents.

The affidavit and bond were filed in the Stephenson Circuit Court, August
10th, 1359, Also a precipe, directing the Clerk to issue a writ of attachment
to Livingston County, and a writ was accordingly issued, returnable on the
first Monday of September, 1859, directed to the Sheriff of Livingston County,
to execute.

The writ was returned by the Sheriff of Livingston County levied on real
estute of Hernando A. Fuller, one of the defendants in the attachment suit,
and without personal service, August 11th, 1859.

Proof of publication of notice to defendants was made and filed Dec. 7th.

Dec. 9th, Counsel for the defendants below, appearing for that purpose,
moved to quash the writ, for the reason that said writ was sued out of the
Stephenson Circuit Court, directed to Livingston County, and that no writ
had been issued to Stephenson County. The plaintiff below then entered a
cross motion for an order to the Clerk to amend the writ so as to make it
directed to the Sheriffs of Stephenson and Livingston Counties respectively.

Jan. 24th, 1860. The Court granted the motion to amend, and overruled
the motion to quash the writ, which was excepted to.

The writ of attachment was then amended by the Clerk so as to make it,
directed to the Sheriffs of Stephenson and Livingston Counties respectively
and the Sheriff of Stephenson County wrote a return on the same writ, no
property found and no service on the defendants—March 24th, 1860.

Counsel for the defendants appearing for that purpose, moved the Court to
quash the amended writ, because no writ had issued to Stephenson County,
and because the writ was irregular and void.

April 16th, The Court overruled the motion to quash the amended writ.
At the same time, on motion of Counsel for the plaintiff the Court ordered
an ‘“Alias” writ of attachment to issue in said cause directed to the Sheriff
of Stephenson County to execute.

A writ was accordingly so issued, in the form of an Alias writ, dated June
13th, 1860, returnable on the first Monday of September, and was returned by
the Sheriff of Stephenson County, June 27th, 1860, no property found, and
without service on the defendants, they not being found in his county.

No other writ or writs issued in said cause.

Sept. 3d. Plaintiff’ again filed proof of publication of notice to de-
fendants.
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Sept. 4th.  Default of defendants taken, (they not having appeared or
pleaded.)

Sept. 18th.  Counsel for defendants appearing for that purpose, moved to

(83) quash the Alias writ for the same reasons given in support of the former

4

25

motions to quash—which motion was overruled by the Court and excepted to.

Sept. 19th. A jury was empannelled to assess the plaintiff’s damages.
The jury assessed said damages at $4,324 14.

Sept. 20. Counsel for defendants filed motion to set aside the assessment
for the reason that the assessment was greater than the damages proved. Also
to arrest the judgment, because no writ issued to the County of Stephenson
when the suit was commenced, and because the writs and each of them were
void and should have been quashed.

Sept. 21st. The Court overruled the motions to set aside the assessment
and in arrest of judgment, whieh ruling was excepted to.

Jan. 11, 1861. The Court rendered judgment for $4,324 14, and costs,
and ordered special execution to sell the property attached to satisfy the same.

ERRORS ASSIGNED ON THE RECORD.

1. The Court erred in overruling the motions of the defendants below and
each of them to quash the writs.

2. The Court erred in overruling the motion of said defendants to arrest the
judgment.

8. The Court erred in rendering the judgment aforesaid and ordering special
execution to sell the property attached, for want of jurisdiction.

4. The Court erred in not quashing the writ and dismissing the suit, for want
of jurisdiction.

F. C. INGALLS,
For Plaintiffs in Error,
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SUPREME COURT.

THIRD GRAND DIVISION, APRIL TERM, 1863.
HERNANDO A. FULLER et. al.,,
Plaintiffs in Error,
V8. ERrROR TO STEPHENSON.

v
WILLIAM IRWIN,
Defendant in Error.

BRIEF AND POINTS FOR PLAINTIFF’S IN ERROR.

A writ of attachment was sued out of the Stephenson Circuit Court by defendants
in Error against the plaintiffs in Error, directed to the Sheriff of Livingston County
to execute. The writ was returned by the Sheriff of Livingston County, executed by
levy on land of Hernando A. Fuller, one of the defendants in Attachment, and without
personal service. The Court, after this writ was returned executed, permitted it to
be amended so as to make it directed to the Sheriffs of Livingston and Stephenson
Counties respectively. The Sheriff of Stephenson then made a return on the same
writ, no property found, and defendants not found in his county.

On motion of the plaintiffs in Attachment, the Court then ordered an * Alias”
writ to issue to Stephenson county. This writ issued and was returned by the
Sherift of Stephensen county, no property found, and defendants not found in his
county. No other writ issued in this cause. No appearance was made by defend-
ants except to enter their motions presenting the question of jurisdiction. Proof of
publication of notice to defendants was made, and their default taken, for want of
appearance or plea, and judgment rendered with special execution to sell the property

attached.

1.

The first writ was not amendable.
Greene v. Kettleby, 8 Dowl. P. C. 783.

Colston v. Berende, 3 Ib 253.
2 Ib 633.
Byfield v. Street, 10 Bing. 277.
Lewis v. Shelly, 2 Marsh, 426.
7 Taunt. 146.
2 Gilm. 155.
A void act is incapable of confirmation, or of becoming the basis of a right.
Bybee v. Ashby, 2 Gilm. 151.
Powell v. Harman, 2 Peters, 241.
(3)

~e

An alias writ is erroneous, where the first writ should be quashed.
Rattan v. Stone, 8 Scam. 540.

The return on the alias writ was made 14 days after it issued, and more
than two months before the return day. The officer should have held it until
returnable and made due search that he might serve it on defendants. They
are entitled to personal notice whenever practicable. '

Morris v. Trustees, 15 I11. 266.

. 3.






SUPREME COURT.

THIRD GRAND DIVISION, APRIL TERM, 1863.

HERNANDO A. FULLER et. al,, ]
Plaintiffs in Error,

1/“ V8. }' Error TO STEPHENSON.
WILLIAM IRWIN,
Defendant in Error.

BRIEF AND POINTS FOR PLAINTIFF'S IN ERROR.

A writ of attachment was sued out of the Stephenson Circuit Court by defendants
in Error against the plaintiffs in Error, directed to the Sheriff of Livingston County
to execute. The writ was returned by the Sheriff of Livingston County, executed by
levy on land of Hernando A. Fuller, one of the defendants in Attachment, and without
personal service. The Court, after this writ was returned executed, permitted it to
be amended so as to make it directed to the Sheriffs of Livingston and Stephenson
Counties respectively. The Sheriff of Stephenson then made a return on the same
writ, no property found, and defendants not found in his county.

On motion of the plaintiffs in Attachment, the Court then ordered an “ Alias”
writ to issue to Stephenson county. This writ issued and was returned by the
Sheriff of Stephenson county, no property found, und defendants not found in his
county. No other writ issued in this cause. ~No appearance was made by defend-
ants except to enter their motions presenting the question of jurisdiction. Proof of
publication of notice to defendants was made, and their default taken, for want of
appearance or plea, and judgment rendered with special execution to sell the property
attached.

1l

The first writ was not amendable. :
Greene v. Keltleby, 8 Dowl. P. C. 783.

Colston v. Berende, 3 Ib 253.
2 Ib 633.
Byfield v. Street, 10-Bing-277:
Lewis v. Shelly, 2 Marsh, 426.
7 Taunt. 146.
2 Gilm. 155.
A void act is incapable of confirmation, or of becoming the basis of a right.
Bybee v. Ashby, 2 Gilm. 151.
Powell v. Harman, 2 Peters, 241.
)

~e

An alias writ is erroneous, where the first writ should be quashed.
Rattan v. Stone, 3 Scam. 540.

The return on the alias writ was made 14 days after it issued, and more
thun two months before the return day. The officer should have held it until
returnable and made due search that he might serve it on defendants. They
are entitled to personal notice whenever practicable,

Morris v. Trustees, 15 111, 266.

3.

There was no personal service on the defendants, and no service by levy on
property in the county where the suit was commenced. The only service of
any writ in the cause was the levy on the land of H. A. Fuller, in Livingston

County. The Court had no jurisdiction.
Hinman v. Rushmore, 27 111. 509.

F. C. INGALLS,
For Plaintiffs in Error.
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SUPREME COURT.

THIRD GRAND DIVISION, APRIL TERM, 1863.
HERNANDO A. FULLER et. al,,
Plaintiffs in Error,
8. ErROR TO STEPHENSON,

v
WILLIAM IRVIN,
Defendant in Error.

BRIEF AND POINTS FOR PLAINTIFF’S IN ERROR.

A writ of attachment was sued out of the Stephenson Circuit Court by defendants
in Error against the plaintiffs in Error, directed to the Sheriff of Livingston County
to execute. The writ was returned by the Sheriff of Livingston County, executed by
levy on land of Hernando :A. Fuller, one of the defendants in Attachment, and without
personal service. The Court, after this writ was returned executed, permitted it to
be amended so as to make it directed to the Sheriffs of Livingston and Stephenson
Counties respectively. The Sheriff of Stephenson then made a return on the same
writ, no property found, and defendants not found in his county.

On motion of the plaintiffs in Attachment, the Court then ordered an * Alias”
writ to issue to Stephenson county. This writ issued and was returned by the
Sheriff’ of Stephenson county, no property found, and defendants not found in his
county. No other writ issued in this cause. ~No appearance was made by defend-
ants except to enter their motions presenting the question of jurisdiction. Proof of
publication of notice to defendants was made, and their default taken, for want of
appearance or plea, and judgment rendered with special execution to sell the property

attached.

il

The first writ was not amendable.
Greene v. Keltleby, 8 Dowl. P. C. 783.

Colston v. Berende, 3 Ib 253.
2 Ib 633.
Byfield v. Street, 10 Bing. 277.
Lewis v. Shelly, 2 Marsh, 426.
7 Taunt. 146.
2 Gilm. 155.
A void act is incapable of confirmation, or of becoming the basis of a right.
Bybee v. Ashdy, 2 Gilm. 151.
Powell v. Harman, 2 Peters, 241.
2.

An alias writ is erroneous, where the first writ should be quashed.
Rattan v. Stone, 3 Scam. 540.

The return on the alias writ was made 14 days after it issued, and more
than two months before the return day. The officer should have held it until
returnable and made due search that he might serve it on defendants. They
are entitled to personal notice whenever practicable,

Morris v, Trustees, 15 I11. 266.

3.

There was no personal service on the defendants, and no service by levy on
property in the county where the suit was commenced.  The only service of
any writ in the cause was the levy on the land of H. A. Fuller, in Livingston
County. The Court had no jurisdiction.

Hinman v. Rushmore, 27 111, 509,

F. C. INGALLS,

For Plaintiffs in Error.
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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION, APRIL TERM, 1863.

HERNANDO A. FULLER and
ANDREW D:eGRAFF,

Plaintiffs in Error,

vSs.

ERROR TO STEPHENSON.

WILLIAM IRVIN,

11
13

15

15
(30)

‘?31)
(32)

16

17
18

19

20
(33)
21

Defendant in Error.

This was a proceeding of foreign attachment, brought under the Statute, by
the defendant in error against the plaintiffs in error—the latter being non-

residents.

The affidavit and bond were filed in the Stephenson Circuit Court, August
10th, 1859. Also a precipe, directing the Clerk to issue a writ of attachment
to Livingston County, and a writ was accordingly issued, returnable on the
first Monday of September, 1859, directed to the Sheriff of Livingston County,
to execute.

The writ was returued by the Sheriff of Livingston County levied on real
estate of Hernando A, Fuller, one of the defendants in the attachment suit,
and without personal service, August 11th, 1859.

Proof of publication of notice to defendants was made and filed Dec. 7th.

Dec. 9th, Counsel for the defendants below, appearing for that purpose,
moved to quash the writ, for the reason that said writ was sued out of the
Stephenson Circuit Court, directed to Livingston County, and that no writ
had been issued to Stephenson County. The plaintiff below then entered a
cross motion for an order to the Clerk to amend the writ so as to make it
directed to the Sheriffs of Stephenson and Livingston Counties respectively.

Jan. 24th, 1860. The Court granted the motion to amend, and overruled
the motion to quash the writ, which was excepted to.

The writ of attachment was then amended by the Clerk so as to make it,
directed to the Sheriffs of Stephenson and Livingston Counties respectively

and the Sheriff of Stephenson County wrote a return on the same writ, no
property found and no service on the defendants—March 24th, 1860.

Counsel for the defendants appearing for that purpose, moved the Court to
quash the amended writ, because no writ had issued to Stephenson County,
and because the writ was irregular and void.

April 16th, The Court overruled the motion to quash the amended writ.
At the same time, on motion of Counsel for the plaintiff the Court ordered
an “ Alias” writ of attachment to issue in said cause directed to the Sheriff
of Stephenson County to execute.

A writ was accordingly so issued, in the form of an Alias writ, dated June
18th, 1860, returnable on the first Monday of September, and was returned by
the Sheriff of Stephenson County, June 27th, 1860, no property found, and
without service on the defendants, they not being found in his county.

No other writ or writs issued in said cause.

Sept. 3d. Plaintiff again filed proof of publication of notice to de-
fendants.
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Sept. 4th.  Default of defendants taken, (they not having appeared or
pleaded.)

Sept. 18th.  Counsel for defendants appearing for that purpose, moved to
quash the Alias writ for the same reasons given in support of the former
motions to quash—which motion was overruled by the Court and excepted to.

Sept. 19th. A jury was empannelled to assess the plaintiff’s damages.
The jury assessed said damages at $4,324 14, '

Sept. 20. Counsel for defendants filed motion to set aside the assessment
for the reason that the assessment was greater than the damages proved. Also
to arrest the judgment, because no writ issued to the County of Stephenson
when the suit was commenced, and because the writs and each of them were
void and should have been quashed.

Sept. 21st. The Court overruled the motions to set aside the assessment
and in arrest of judgment, which ruling was excepted to.

Jan. 11, 1861.  The Court rendered judgment for $4,324 14, and costs,
and ordered special execution to sell the property attached to satisfy the same.

ERRORS ASSIGNED ON THE RECORD.,

1. The Court erred in overruling the motions of the defendants below and
each of them to quash the writs.

2. The Court erred in overruling the motion of said defendants to arrest the
Jjudgment.

3. The Court erred in rendering the judgment aforesaid and ordering special
execution to sell the property attached, for want of jurisdiction.

4. The Court erred in not quashing the writ and dismissing the suit, for want
of jurisdiction.

F. C. INGALLS,
For Plaintiffs in Error.,
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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION, APRIL TERM, 1863.

HERNANDO A. FULLER and
ANDREW DeGRATT,

Plaintiffs in Error,
ERROR TO STEPHENSON.
vs.

WILLIAM IRVIN,

~ Ot A

~3

9
11
13

(29)
15

15

(30)

(31)
(32)

16

17
18

19

20
(33)
21

Defendant in Error.

This was a proceeding of foreign attachment, brought under the Statute, by
the defendant in error against the plaintiffs in error—the latter being non-

residents.

The affidavit and bond were filed in the Stephenson Circuit Court, August
10th, 1859. Also a precipe, directing the Clerk to issue a writ of attachment
to Livingston County, and a writ was accordingly issued, returnable on the
first Monday of September, 1859, directed to the Sheriff of Livingston County,
to execute.

The writ was returned by the Sheriff of Livingston County levied on real
estate of Hernando A. Fuller, one of the defendants in the attachment suit,
and without personal service, August 11th, 1859.

Proof of publication of notice to defendants was made and filed Dec. 7th.

Dec. 9th, Counsel for the defendants below, appearing for that purpose,
moved to quash the writ, for the reason that said writ was sued out of the
Stephenson Circuit Court, directed to Livingston County, and that no writ
had been issued to Stephenson County. The plaintiff below then entered a
cross motion for an order to the Clerk to amend the writ so ns to make it
directed to the Sheriffs of Stephenson and Livingston Counties respectively.

Jan. 24th, 1860. The Court granted the motion to amend, and overruled
the motion to quash the writ, which was excepted to.

The writ of attachment was then amended by the Clerk so as to make it,
directed to the Sheriffs of Stephenson and Livingston Counties respectively
and the Sheriff of Stephenson County wrote a return on the same writ, no
property found and no service on the defendants—March 24th, 1860.

Counsel for the defendants appearing for that purpose, moved the Court to
quash the amended writ, because no writ had issued to Stephenson County,
and because the writ was irregular and void.

April 16th. The Court overruled the motion to quash the amended writ.
At the same time, on motion of Counsel for the plaintiff the Court ordered
an “ Alias” writ of attachment to issue in said cause directed to the Sheriff
of Stephenson County to execute.

A writ was accordingly so issued, in the form of an Alias writ, dated June
18th, 1860, returnable on the first Monday of September, and was returned by
the Sheriff of Stephenson County, June 27th, 1860, no property found, and
without service on the defendants, they not being found in his county.

No other writ or writs issued in said cause.

Sept. 3d. Plaintifl again filed proof of publication of notice to de-
fendants.
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Sept. 4th.  Default of defendants taken, (they not having appeared or
pleaded.)

Sept. 18th.  Counsel for defendants appeuaring for that purpose, moved to
quash the Alias writ for the same reasons given in support of the former
motions to quash—which motion was overruled by the Court and excepted to.

Sept. 19th. A jury was empannelled to assess the plaintiff’s damages.
The jury assessed said damages at $4,324 14.

Sept. 20. Counsel for defendants filed motion to set aside the assessment
for the reason that the assessment was greater than the damages proved. Also
to arrest the judgment, because no writ issued to the County of Stephenson
when the suit was commenced, and because the writs and each of them were
void and should have been quashed.

Sept. 21st. The Court overruled the motions to set aside the assessment
and in arrest of judgment, which ruling was excepted to.

Jan. 11, 1861.  The Court rendered judgment for $4,324 14, and costs,
and ordered special execution to sell the property attached to satisfy the same.

ERRORS ASSIGNED ON THE RECORD,

1. The Court erred in overruling the motions of the defendants below and
each of them to quash the writs.

2. The Court erred in overruling the motion of said defendants to arrest the
judgment.

3. The Court erred in rendering the judgment aforesaid and ordering special
execution to sell the property attached, for want of jurisdiction.

4. The Court erred in not quashing the writ and dismissing the suit, for want
of jurisdiction.

F. C. INGALLS,
For Plaintiffs in Error.
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