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STATE OF ILLINOIS, SUPREME COURT,

THIRID GRAND DIVISION,

APRIL TERM, A.D. 1862,

GEORGE SCHLUMP l
8.

Apmcal From Jo Daviess Couuty, —
JOHN P. REIDERSDORE. | * 27 ‘ 5

Jueor This was a suit commenced before a Justice of the Peace in which

Lecend

1
T
)

* John P. Reidersdorf was the plaintiff, and George Schlump the defendant,
Demand sued for seventy four dallars. Judgment was rendered by the
TJustice of the Peace in favor of Reidersdort for sixty two dollars and
twenty eight cents, on the 97th day of July 1861.

On the 15th day of August 18G1, Sehlump appealed said suit to
the Circuit Court of Jo Daviess County. Service of summons on Reiders-
dorf, appellee on the 26th day af September, a. n, 1861, at the appearance
term on Monday evening the 21st day of Octaher 1861, at about 3 o'clock,
being the first day of the October term of suid  Circuit Court, the plaint”

- iff’s atty. was notified that the defendant would make his application for

a change of venue in said suit, an.l on Tuesday the 221 day of October,
1861, being the second day of said Oct. term of court, the defendant filedt
his petition for a change af venu: in said cayse, which is in the worls
and figures following ;



Juge of STATE OF ILLINOIS, )
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13

14

"JO DAVIESS CO. [

S8

In Circuit Court of Jo Daviess County, at the October Term, 1861.
JOHN P. REIDELSDORF

8. -
GEORGE SCHLUMP. J

George M. Schlump, sued by the name of George Schlump the defend.
ant above named, being first duly sworn, on his oath says that he fears
that he will not receive a fair trial in the said Circnit Conrt of said Jo
Daviess county, in which the said cause is pending on account of this,
that the said plaintiff John P. Reidelsdorf lLasan undue influence over
the minds of the inhabitants of said Jo Daviess county, wherein the
said action is now pending, and because the inhabitants of said J6 Daviess
county are prejudiced against this affiant so that he cannot expect a fair
trial in said cause. This aftiant further states, that the said causes for a
change of venue above alleged have come to the knowledge of this affi-
ant within the past five days from the date of this application, which is
made on this 22d. day of October 1861, and not before. e therefore
prays a change of venue according to the statute in such case made and
provided.

GEORGE M. SCHLUMP.
Subscribed and sworn to before me this 22d. day of October, 1861.

Wm. R. ROWLEY, Clerk.
By F. B. Newnarr, Deputy.

JOIIN P. REIDELSDORF,
1S.
GEORGE SCHLUMP.

And now at this day comes the said defendant by his attorney, and
moves the Court for a change of venue in said cause on the foregoing:
petition or affidavit.

LOUIS SHISSLER, Atty. for Defendant.

Endorsed and filed Qctober 22d., 1861. v
Wm. R. Rowrgy, Clerk.
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The plaintiff on the following day filed his affidavit and motion for a
rule on defendant to give additional security, in words and figures as
follows :

STATE OF ILLINOIS, |
JO DAVIESS Co. f

88.

Jolin P. Reidersdorf, after being first duly sworn according to law,
deposed and says upon his oath that he is the plaintifl” in the suit now
pending in the Circuit Court of Jo Daviess Co. IIL, appealed from justice
Farrar, a justice of the peace in and for said county, by George Schlump
the defendant. That the said plaintiff before said justice of the peace
on the 27th day of July, A. D. 1861, recovercd judgment against said
defendant George Schlump for the sum of sixty twodollars and seventy
five cents costs of swmit, that the costs in said suit are very large because off
the number of witnesses required in said suit, and the distance tiey re-
side from the place of trial; that the number of said witnesses is between
thirteen and fifteen, and that most of them reside from twelve to fitteen
miles from the city of Galena, the place said suit was tried, that saip
(GEORGE SCILUMP HAS APPLIED FOR A CIIANGE OF VENUE OF SAID SUIT FROM
sap Jo Daviess Co. Crrcuir Courkr; that it the same is granted, the pen-
alty of the appeal bond given in said case will not cover the amonnt of
suid judgment and the costs therein. This affiant further deposes and
says that the said George Schlump is insoivent, and that he has not sufli-
cient property out of which to make said judgment and costs, that the
security which the said George Schlump has given upen the appeal bond
in said appeal case is Edward Ioocke, that said Edward Hoocke, as the
affiant is informed and verily believes, hus not sufticient property or effects
out of which to make the amount of said julgment and costs atter allow.
ing him the exemption of property from execution, provided by the stat-
ute of the State of Lllinois, that by reason thercof, and thé matter hercin
stated, the said appeal bond is unsuflicient, and the said sceurity is not
good and sufticient security upon said appeal bond.

JOUN RETELSTORT.

STATE OF ILLINOIS,

* S8.

John P. Reidersdort deposes and says that the matters and things in
fhe foregoing aflidavit which are siated on his information and beliet ho
Lelieves to be true, and the matter: and things therein stated on his own
knowledge are trae in substance and in fact.

JOIIN RETELSTORI.
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el Sworn to and suscribed hefore me, this 23d. day of October, A.D. 1861.

Win. R. Rowrey, Clerk.
JOIIN P. REIDERSDOREF. ]
8. -
GEORGE SCHLUMP. J
In the Jo Davies County Cirewdt Court, of the October Term, A. D. 1861.

Now at this day comes the said plaintiff by Rawlins and Sheean his
attorneys and moves the Court here tu cause said defendant, George
Schlump, to give additional sccurity upon the appeal bond in said cause
and to make said appeal bond good and sufficient Ly a day certain to be
fixed by this Court.

RAWLINS and SHEEAN, Attys. for Plaintiff,

Endorsed, Filed October 234, 1861.

Wi, R. Rowrey, Clerk.

The defendant comes and files a new appeal bond which is approved
by the Court.

The motion for change of venue taken up, and after argument by coun-
sel is overruled by the Court, to which ruling by the Court the defendant
by his attorney then and thers excepts.

The defendant is defaulted, and the appeal dismissed by the Court at

the costs of the appellant, Schlump, and a procedendo ordered to issue
to the Court below. :

Defendant prays an appeal to the Supreme Court, and files his bill of
exceptions which are certificd by the court, also files bis appeal bond
which is approved by the Clerk.

ERRORS ASSIGNED.

1st. In overruling motion for change of venue.
2d. In the dismissal of defendunt’s appeal.

3d. Inrendering a Jjudgment in said cause.

E.S.LELAND axp L. SHISSLER,
Zor Appellants.
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APPELLANT’S BRIEF OF POINTS AND AUTHORITIES.

1st. The Court should have granted the motion for a change venue:

The reasons assigned in the petition for change of venue, are statutory
.canses.

The plaintiff had reasonable notice of the intended application. The
causcs alleged, came to the defendant’s knowledge within five days from
the day ot filing the petition, and not before, and the plaintiff’s attorney
was notified on the preceding day of the intended application.

The law requires the party making the application, to give reasonable
rotice to the adverse party, but makes no unreasonable, or uujust de-
mands upon him. So here, where the party resided 15 miles in the coun-
try, and the causes for a change of venue came to his knowledge, for the
first time on Friday the 18th day of October,and the Term of Court
commenced on Monday, the 21st day of October, and on that day, the
plaintif’s attorney was notified of the application for a change of venue,
reason and justice would require no greater diligence.

The Statute is peremptory, and it declaves that the Court shall award

& change of venue, when the application is made in the manner, and for

the reasons set out in the statute. The obligation of the Judge to allow

it,is imperative, and admits of the exercise of no discretionary power.
1. Scam., 117.

There is no material variance between Reidersdorf & Reidelsdorf. Even
on the principle of idem sonans, there is no variance. But Courts at
the present day are not confined to the rigid rule of idem sonans, Lut
adopting a more liberal, and reasonable one, enquire whether the variance
be material or immaterial. 3. Scam. 25.
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The plaintiff signs hig name Retelstorf in his affidavit and motion
rule on defendant to file a new appeal bond, and it comeswith an 111
grace from him to interpose a nominal obJectlon TFurther, the plaintift
identifies the petition for a change of venue, by referring toit in his affi-
davit, and dases his motion for a rule on defendant to ﬁle a new bond,
on this change of venue, alleging it as his main reason, and certainly lze
is estopped by his own aﬁidav;t in the case.

2d. The Court erred in dismissing the defendant’s appeal.

3d. The Court erred in rendering judgment in said cause.

-
-
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STATE OF ILLINOIS, 2 i
SUPREME CoURT, f= e Peaple of the State of Iineis,

To the Sheriff of /2 Davicas - __ County, GREETING ;

th 80, Chw the recosa (ma/ ,/Mooc./;(/ 724, and zz/ 90 v the’ rendilion/ c/é
the /:&:&//zen/o /4') «@ /&/ @ wéc/ was o Hhe . 5 L7 C/'AA/f
%am/o /

e - wad we’ ave’ i, wma/ﬁ} g ':' A T
coﬂy&/mw/o — L /cm(c/mzz//azocw(é?z 74 /

which sadd //4(//772&75/3 we’ /(wy /'muu/ 7, / 7% /mzz///g (nlo owid M/&wmo
Gowsl> o / the Hats 0// o linoes, atl Clama: D‘}/wy the /m///ow //()wo//

lo covieclt the cvotd Lo e dame, ¢/ due /w;y aud IRAIICT, (zccom/ 7y Lo Lo -

Therefore, e HLomniand Jlfou, That ¢ (/ /aw/ and /&za/é/ e/ n/

your, G. azm,y /0;& /wc nolive lo the sad . Feeeast St / cl——
T P JLei Jeroedon / ———————— .

z%a// ................. A be and afificar /a/a/m e //t( dtees c/ our said
Fporeme 50/43[ @’ the neat leeny r// Jad gnza/ lo b folden at 0//(”;1(;
i savd Hale, on/ the /am‘ Fucsda 2y a//m the thid C)/Zwm@/ e/ 2 //////
neat, Lz Hear the record and /wooea(/ ngs a//awdmf/ aud the cteoes a/:z/nc(/ /
ﬂ/c 9 R shall sce /I and /44//&/ lo do and recesve what saed Couet
d/?&// 00de? i %d lo e (&% and /&wa ot //wz/ //wo //( 2@197264 r/é //;J/ /y /@)

whom 4 o d/a/{fwg e daid... S Q—A/J 7A~ _______________________________
/ffﬂ/wf/&tjf/wﬁm ________________________________ e
...................... R e e e L 7&0/60) /0%&}//2?0 l&'&////./ (0‘((/
Witwess, The Jton. fohn 9P, Faton, Ghief Fuslice a/ [ our

said Lowet, and I/LZ Feal thereof, at Oltawa, this &1 —.

day of. 72! ar e ———_ _inthe year of our Loid Pne

Fhousand §ight /lllll(l(‘e(l and JL xly- i

L o
b piddd

Gleck: of the Jufreeme Leouel.

}/ﬂ 4~1~ Lf/ﬁ
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1
STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, A.D. 1S62.

GEORGE SCHLUMP

8. Appeal from Jo Daviess Couuty,
JOHN P. REIDERSDOREF. ) ‘

rageor  This was a suit commenced before a Justice of the Peace in which
John P. Reidersdorf was the plaintiff, and George Schlump the defendant,
7 Demand sued for seventy four dollars. Judgment was rendered by the
9 Justice of the Peace in favor of Reidersdort for sixty two dollars and

Hecerd,
1

twenty eight cents, on the 27th day of July 1861.

On the 15th day of August 1861, Schlump appealed said suit to

2 the Circuit Court of Jo Daviess County. Service of sumnmons on Reiders-
dorf, appellee on the 26th day of September, a. p, 1861, at the appearance

term on Monday evening the 2Lst day of Octoher1861, as about 5 o'clock,
being the first day of the Qctober term of said Circuit Court, the plaint-

23. iff’s atty. was notified that the detendant would make his application for

1y @ change of venue in said suit, an.l on Tuesday the
1861, being the second day of said Oct. term of court,
his petition for a change of venu. i sgid can
and figuyes tollowing ;

22d, day ot Octobor,
the detendant tiled
se, which is in the woprls
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14

roe or STATE OF ILLINOIS

) 4 S8,

In Cireuit Court of Jo Davicss County, at the October Term, 1861,
Y

JOIN P. REIDELSDORF )
v

1S.
GEORGE SCHLUMP.  J

George M. Schlump, sued by the name of George Schlump the defend.
ant above named, being first duly sworn, ou his oath says that he fears
that he will not receive a fair trial in the said Circuit Court of said Jo
Daviess county, in which the said cause is pending on account of this,
that the said plaintiff John P. Reidelsdorf has an undue influence over
the minds of the inhabitants of said Jo Daviess county, wherein the
said action is now pending, and bacause the inhabitants of said Jo Daviess
county are prejudiced against this athiant so that he cannot expect a fair
trial in said cause. This afliant further states, that the said causes for a
change of venue above alleged have come to the knowledge of this affi-
ant within the past five days from the date of this application, which is
made on this 22d. day of October 186, and not before. He therefore
prays a change of venuc according to the statute in such case made and
provided.

GEORGE M. SCIILUMP.

Subscribed and sworn to before me this 22d. day of October, 1861.

Wm. R. ROWLEY, Clerk.
By I. B. NEwRALL, Deputy.

JOHN P. REIDELSDORF, l
8.
GEORGE SCHLUMP. }

And now at this day comes the said defendant by his attorney, and
moves the Court for a change of venue in said cause on the foregoing
petition or affidavit.

LOUIS SHISSLER, Atty. for Defendant.

Endorsed and filed October 22d., 1S61.
Wn. R. Rowryy, Clerk.

o B
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twenrd  The plaintiff on the following day filed his affidavit and motion for a

14 yule on defendant to give additional security, in words and figures as
follows :

45 STATE OF ILLINOIS, )
JO DAVIESS Co. [as8:

John P. Reidersdorf, after Dbeing first duly sworn aecording to law,
deposed and says upon his oath that he is the plaintitt in the suit now
pending in the Circuit Court of' Jo Daviess Co. Ill., appealed trom justice
Farrar, a justice of the peace in and for said county, by George Schlump
the defendant. That the said plaintiff’ before said justice of the peace
on the 27th day of July, A. D. 1861, recovered judgmnent agajnst said
defendant George Schlump for the sum of sixty twodollars and seventy
five cents costs of smit, that the costs in said suit are very large because of
the pumber of witnesses required in said suit, and the distance tiey re-
side from the place of trial; that the number of said witnesses is between
thirteen and fifteen, and that most of them reside from twelve to fifteen
miles from the city of Galena, the place said suit was tricd, that sam
(3E0RGE SCIILUMP HAS APPLIED FOR A CHANGE OF VENUE OF BAID SUIT FROM
sa1p Jo Daviess Co. Circurr Courr; that it the same is granted, the pen-
alty of the appeal bond given in said case will not cover the amount of
suid judgment and the costs therein. This athiant turther deposes and
says that the said George Schlump is insoivent. and that he has not sufli-
cient property out of which to make said judgment and costs, that the
security which the said George Schlump has given upon the appeal bond
in said appeal case is Edward IToocke, that said Edward Hoocke, as the
affiant is informed and verily believes, has not suflicient property or effects
out of which to make the amount of said judgment and costs atter allow.
ing him the exemption of property from execution, pru\'idcd by the stat-
ute of the State of Illinois, that by reason thereof, and the matter hercin
stated, the said appeal bond is unsutticient, and the said security is not
good and sufticient security upon said appeal bond,

JOUN BETELSTORT.

STATE OF JLLINOIS, )

08 VIEESE G e o &5

John P. Reidersdort deposes and says that the matters and things in
fhe toregoing athidavit which ave stated on his information and  beliet he
believes to be true, and the matters and things therein stated on his own
knowledge are true in snbstance and in fact.

JOIIN RETELSTORI.
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1l Sworn to and suscribed before me, this 23d. day of October, A.D. 1S51.
Win. R. Rowrey, Clerk.

JOINN P. REIDERSDOREF.
2'8. -
GEORGE SCHLUMP. J
In the Jo Davies County Cirewdt Courty of the Octuber Term, 4. D. 1861.

Now at this day comes the said plaintiff by Rawlins and Sheean his
attorneys and moves the Court here to cause said defendant, Georg
Schlump, to give additional security upon the appeal bond in said cause
and to make said appeal bond good and sufficient by a day certain to be
fixed by this Court. ' .
RAWLINS and SIIEEAN, Attys. for Plaintiff.
Endorsed, Filed October 23d, 1861. :

Wun. R. Rowrey, Clerk.

19 The defendant comes and files a new appeal bond which is approved
“ Dby the Court.

The motion for change of venue taken up, and after argument by coun-

20 sel is overruled by the Court, to which ruling by the Court the defendant

by his attorney then and thers excepts.

The defendant is defaulted, and the appeal dismissed by the Court at
91 thecosts of the appellant, Schlump, and a procedendo ordered to issue
to the Court below.

Defendant prays an appeal to the Supreme Court, and files his bill of

gi exceptions which are certificd by the court, also files his appeal bond
;(; which is approved by the Clerk.

ERRORS ASSIGNED.

1st. In overruling motion for change of venue.

2d. In the dismissal of defendant’s appeal.

3d. In rendering & judgment in said cause.

E.S.LELAND axp L. SIIISSLER,
Zor Appellants.




e

APPELLANT'S BRIEF OF POINTS AND AUTHORITRES.
1st. The Court should have granted the motion for a change vehue.

The reasons assigned in the petition for change of venne, are statutory
causes.

The plaintiff had reasonable notice of the intended application. “Tht}
causes alleged, came to the defendant’s knowledge within five days from
the day ot filing the petition, and not before, and the plaintiff’s attorney
was notified on the preceding day of the intended application.

The law requires the party making the application, to give reasonable
notice to the adverse party, but makes no unreasonable, or uujust de-
mands npon him. So here, where the party resided 15 miles in the coun-
try, and the causes for a change of venue came to his knowledge, for the
first time on Friday the 18th day of October,and the Term of Court
commenced on Monday, the 2lst day of October, and on that day, the
plaintiff’s attorney was notified of the application for a change of venue,
reason and justice would require no greater diligence.

The Statute is peremptory, and it declares that the Court ska?l award

a change of venue, when the application is made in the manner, and foy

the reasons set out in the statute. The obligation of the Judge to allow

it,is imperative, and admits of the exercise of no discretionary power.
1. Scam., 117.

There is no materinl variance between Reidersdorf & Rzidelsdorf. Even
on the principle of ‘dem sonans, there is no variance. But Courts at
the present day are not confined to the rigid rule of <dem sonans, but
adopting a more liberal, and reasonable one, enquire whether the variance
be material ar immaterial. 3. Scam. 25.
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The p}_a%ntiﬁ" sigqs’c‘.h_is name Retelstorf in his affidavit and metion for
rule on defendant to file 2 new appegl. hond, and it comes with .an ill-
grace from him to interpoge g nominal. objection. Further, the plaintift
identifies the petition for 4 change of venye, by referring to it in his affi-
davit, and dases his motion for a rule on defendant to file anew bond,
on this change of venue, alleging it as his main reason, and certainly he
is estopped by his own affidavit in the case.

9d. The Court erred in dismissing the defendant’s appeal.

3d. The Court erred in rendering judgment in said cause.
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1
STATE OF ILLINOIS, SUPREME COURT, .,

/

THIRD GRAND DIFVFISION,

APRIL TERM, A.D. 18S62.

GLEORGE SCHLUMT l

vs. Appeal from Jo Daviess Cowuty.
JOHN P. REIDERSDORF. ) : :

Tige.af This was a suit commenced before a Justice of the Peace in which
1 John P.Reidersdorfwas the plaintiff and GeorgeSchlump the defendant,
% Demand sued for seventy four dollars. Judgment was rendered by the
9 Justice of the Peace in favor of Reidersdurt for sixty two dollars and

twenty eight cents, on the 27th day of July 18G1.

On the 15th day of Aungust 1SG1, Schlump appealed said suit to

2 the Circuit Court oi Jo Daviess County. Service of sumimons on Reiders-
dorf; appellee an the 23th day of September. a. b, 1861, at the appearaneo
term on Monday evening the 21st day of Qctaber ISGL at wlar 5 o'elock,
being the first d_u:y of the October term of said - Cirenit Conweoth o Fiats

23. iff’s atty. was notified that the deindant wanld o wisa i foe
¥ B change of venue in said suit, wo b on Tuesday the 2200 ( Adatobang
© 1861, being the second day of saivi Oct, terny of court, the L o tided
his petition for a change ol’ venue in said canse, whaich 150 Hhe words

and figures following :

i
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rugeof STATE OF ILLINOIS, )

Yecord.

13

14

"JODAVIESSCO. (™
In Civeuit Court of Jo Duviess Clll)llj, at the October Term, 1861,
JOIIN P. REIDELSDORF\

GEORGE SCHLUMP. J

George M. Schlump, sued by the name of George Schlump the defend.
ant above named, being first duly sworn, on his oath says that he fears
that he will not receive a fair trial in the said Cirenit Court of said Jo
Daviess county, in which the said cause is pending on acconnt of this,
that the said plaintiff John P. Reidelsdort has an undue influence over
the minds of the inhabitants ot said Jo Daviess county, wherein the
said action is now pending, and bzcause the inhabitants of said Jo Daviess
county are prejudiced against this affiant so that he cannot expect a fuir
trial in said cause. This afiant further states, that the said causes for a
change of venue above alleged have come to the knowledge of this affi-
ant within the past five days from the date of this application, which is

made on this 22d. day of October 1861, and not before. He therefore

prays a change of venue according to the statute in such case made and
provided.

GEORGE M. SCIOLUMP.

Subsecribed and sworn to before me this 22d. day of October, 1861.

Wm. R. ROWLEY, Clerk.
By F. B. Newnacr, Deputy.

JOIN P. REIDELSDORF, )
VS, r
GEORGE SCHLUMP. )

And now at this day comes the said defendant by his attorney, and
~ ¥ . i <3
moves the Court for a change of venue in said cause on the foregoing
petition or affidavit.

LOUIS SHISSLER, Atty. for Defendant.

Endorsed and filed October 22d., 1861.
Wm. R. Rowwzy, Clerk.
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rewrd  The plaintiff on the following day filed his atlidavit and motion tor a
14 rule on defendant to give additional scenrity, in words and figures as

s

[

o)

follows :

STATE OF ILLINOIS,
JO DAVIESS Co. } o8

John P. Reidersdorf, after being first duly sworn according to law,
deposed and says npon his oath that he is the plaintift in the suit now
pending in the Circuit Court of Jo Daviess Co. Ill, appealed from justice
Farrar, a justice of the peace in and for said county, by George Schlump
the defendant. That the said plaintiff Lefore said justice of the peace
on the 27th day of July, A. D. 1861, recovered judgment against said
defendant George Schlump for the sum of sixty twodollars and seventy
five cents costs of suit, that the costs in said suit are very large because of
the number of witnesses required in said suit, and the distance tiey re-
side from the place of trial; that the numnber of said witnesses is between
thirteen and fifteen, and that most of them reside from twelve to fiftecu
miles from the eity of Galena, the place said suit was tried, that saip
GEORGE ScIILUMP HAS APPLIED FOR A CHANGE OF VENUE OF BAID SUIT FROM
sam Jo Daviess Co. Circoir Courr; that it the same is granted, the pen-
alty of the appeal bond given in said case will not cover the amount of
said judgment and the costs therein. This atliant further deposes and
says that the said George Schlump isinsoivent. and that he has not sutli-
cient property out of which to make said judgment and costs, that the
security which the said George Schlump has given upon the appeal bond
in said appea] case is Edward IToocke, that said Edward Ioocke, as the
atliant is informed aud verily believes, hus not snfficient property or effects
out of which to make the amount of said judgment and costs atter allow.
ing him the exemption of property from execution, provided by the stat-
ute of the State ot Iliinois, that by reason thereof, and the matter hepein
stated, the said appeal bond is unsuflicient, and the said security is not
good and suflicient security upon said appeal bond.

JOIN RETELSTORF.

STATE OF ILLINOIS, |
JO DAVIESS Co. |

John P. Reidersdort deposes and says that the matters and things in
the toregoing aflidavit which are stated on his information and belief he
believes to be true, and the mattcr: and things therein stated on his own
knowledge ars true in substance and in fact.

JOIIN RETELSTORF.
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7o ol Swarn to and suscribed before me, this 23d. day of October, A.D. 1861.

Wm. R. RowrEy, Clerk.

JOIN P. REIDERSDORF.)
28, AN
GEORGE SCHLUMP. J
In the Jo Davies County Cireuit Courty of the October Term, A. D. 1861.

Now at this day comes the said plaintiff by Rawlins and Sheean his
attorneys and moves the Court here to cause said defendaut, Georg®
Schlump, to give additional security upon the appeal bond in gaid cause
and to make said appeal bond good and sufficicnt by a day certain to be
fixed by this Court.

RAWLINS and SIIEEAN, Attys. for Plaintiff.

Endorsed, Filed October 23d, 1861.

Wim. R. Roweey, Clerk.

The defendant comes and files a new appeal bond which is approved

9
1 by the Court.

The motion for change of venue taken np, and after argument by coun-
90 sel is overruled by the Court, to which ruling by the Court the detendant
by his attorney then and thers excepts.

The defendant is defaulted, and the appeal dismissed by the Court at
91 thecosts of the appellant, Schlump, and a procedendo ordered to issue %
to the Court below.

Defendant prays an appeal to the Supreme Court, and files his bill of

0

';1 exceptions which are certified by the court,also files his appeal bond
24 Farht =

26 which is approved by the Clerk.

ERRORS ASSIGNED.

1st. In overruling motion for change of venue.

2d. In the dismissal of defendunt’s appeal.

3d. In rendering a judgment in said cause.

E.S.LELAND axp L. SIIISSLER,
Tor Appellants.

l
|




o
APPELLANT'S BRIEF OF POINT'S AND AUTHORITIES.

1st. The Court should have granted the motion for a change venue.

The reasons assigned in the petition for change of venue, ate statutory
cayses.

The plaintiff had reasonable notice of the intended application. The
causcs alleged, came to the defendant’s knowledge within Jiwe days from
the day ot filing the petition, and not before, and the plaintiff’s attorney
was notified on the preceding day of the intended application.

The law requires the party making the application, to give reasonable
notice to the adverse party, but makes no unreasonable, or unjust de-
mands upon him. So here, where the party resided 15 imiles in the coun-
try, and the causes for a change of venue came to his knowledge, for the
ficst time on Friday the 18th day of October, and the Term of Court
commenced on Monday, the 21lst day of October, and on that day, the
plaintiff’s attorney was notified of the application for a change of venue,
reason and justice would require no. greater diligence.

The Statute is peremptory, and it deelares that the Court shall award

a change of venue, when the application is made in the manner, and for

the reasons set out in the statute. The obligation of the J: udge to allow

it,is imperative, and admits of the exercise of no discretiouary power.
1. Scam., 117.

There is no material variance between Reidersdorf & Rsidelsdorf. Even
on the principle of idem sonans, there is no variance. But Courts at
the present day are not confined to the rigid rule of <dem sonans, but
adopting a more liberal, and reasonable one, enquire whether the variance
be material or immaterial. 3. Scam. 25.
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The plaintiff signs his namme Retelstorf in his affidavit and motion for
rule on defendant to file a new appeal bond, and it comeswith an ill
grace from him to interpose a nominal objection. Further, the plaintiff
identifies the petition for a change of venue, by referring toit in his affi-
davit, and bases his motion for a rule on defendant to file a new bond,
on this change of venue, alleging it as his main reason, and certainly he
is estopped by his own affidavit in the case.

2d. The Court erred in dismissing the defendant’s appeal.

3d. The Court erred in rendering judgment in sajd cause,
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