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SUPREME COURT OF ILLINOIS

ROBERT H. FOSS, Er A1,
Plaintiffs in Error,

Vvs.
CITY OF CHICAGO,
Defendant in Error. |

Arrir Teryr, 1864.

Brief for Robert H. Foés, one of the Plaintiffs in Error,

On the 1st day of May, 1860, Sylvester Lind was
elected Sewerage Commissioner for the west sewerage dis-
triect of Chicago; and afterwards entered into an official
bond, on which this suit is brought, with Robert H. Foss,
Benjamin F. Carver and A. H. Heald as his sureties. The
bond bears date the 23d day of May, 1860 ; was accepted
and approved by the Common Council of the city, as the
declaration alleges, on the 17th day of December, 1860,
and is conditioned,

1st——That Lind should well and faithfully perform his
duties as Sewerage Commissioner for the West District of
Chicago ;- and, . .

92d—That he should well and truly appropriate, account
for and pay over all moneys and funds coming to Ais hands
or control by virtue of the provisions of an Act of the Gen-
eral Assembly, entitled “An Act to incorporate @ Board of
Sewerage Commissioners for the City of Chicago,” Ap-
proved. February 14, 1855.
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The city brought suit on this bond at the September
Term, 1861, in the Superior Court of Chicago, against Lind
and his sureties, assigning as breaches,

Tst="That Lind did not well'and faithfully perform his
duties as such Commissioner;

2d—That he did not.well and.faithfully appropriate
and account for moneys, &c., coming to his hands or control
by virtue of the provisions of the foregoing Act.

The facts appearing upon the trial were:

That Lind had held the office -of ‘Sewerage Commis-
sioner in 1856 ; that he was re-elected in 1857 ; and again,
for the last time, in 1860; that prior to his last clection he
had been chosen Treasurer of the * Board of Sewerage
Commissioners;” and that subsequert to such election, he
continued to act as Treasurer of the Board, but whether
under a new order- of appointment to that place, does not
appear.- In 1856 the Board, by its official action, selected
the Marine Bank of Chicago as one of the places of deposit
of ‘“the funds of the Board;” and late in thaf year such of
its: fands as had previously heen kept.on deposit in the Chi-
cago Marine and Fire Ins, Co., were accordingly transterred
to'the Marine Bank, which thereafter continued to be the offi-
cial place of deposit till the Board was abolished, in 1861.
The selection of the Marine Bank was thus made by the

" Board'pursuant to'Scction 51 of the Sewerage Actof Feb.
14, 18557 and the Council were then notified of it in- due
form, and from 1856, tacitly approved of the place of de-
posit thus'selected. The city also, in.1862, settled .with this
bank upon the basis that it had been the ofticial depositary
of the fands of theBoard during Lind’s last term of-office.
" - Lind, while acting as Treasurer’of the Board, kept' its.
funds ‘on deposit’ in the'banlk thus selécted, and the Bank
assumed to deal with him in his official character.as such;
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Treéasurer ;. paid the official checks drawn -by him in due
form, and about which no complaint -is made by the city ;
and it algo paid certain illegal and unofficial checks signed
by Lind, out of the:funds of the Board, which go to make
up the money deficit of Lind sued for and recovered in this
action.. . - i .

- The Marine Bank also discounted the private note of
Lind for 80,000 and odd dollars, Jan. 19, 1861, and re-
coived of him 40 Sewerage Bonds of $1,000 each, as collat-
eral thereto. Lind failed to pay his note when due, and the
bonds were converted by the bank and applied thereon.

1st—As to the funds illegally drawn from bank :
~*, Tt appeared that these were the ¢ funds.of the Board,”
and not of Lind, individually, from the fact that.the Marine
Bank had been selected by the Board as its depositary, and
that Lind had a deposit account thereof .with the bank to
the credit-of the Board ; that prior to his last election he
lhad drawn a large amount from the Marine Bank on illegal
. checks of the same character and description as those hereaf-
ter mentioned ; that subsequent to July 1, 1860, (when the
city claims the Bond was delivered,) he drew checks signed
«§. Lind, Treasurer,” on the Clicago Marine and Fire
[nsurance , Co,, a banking incorporation with which no
moneys or funds of the Board were deposited, or even au-
thorized to-be -kept.. These checks finally- amourited- to
$25,910.; were not pumbered ; were all but one payable to
Lind, personally; none of them specified the purpose or ac-
caunt. for which they were drawn ; nor were they drawn
upon theibank in which the funds of the Board were depos-
itéd ;.there were also checks of ‘the same character and: de-
scription, .except the name of the bank, drawn on the Ma-
rine Bank; and upon it and the Fipe ‘Ins. Co. combined, to
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the amount of 89,195.10; making the whole of these ille-
‘gal checks amount to the sum of $35,105.10. .

Col. Gamble, the Secretary of the Board, states that
this money did'not go for sewerage purposes; but acknow-
ledges, on cross-examination, that he did not know what did
in fact become of the money. Still; the checks themselves
‘made out a sufficient préima facie case that the moneys were
not drawn out of bank for sewerage purposes, bu for Lind's
own benefit, contrary to sections 51 and 57 of the Act of
1855, of which the bank was bound to také notice.

- The Marine Bank, however, assumed the right to take
up or:pay these irregular checks, mostly- drawn on another
institution ; and to charge them against the funds ‘of the
Board on deposit with it. © Lind’s account as Treasurer was
accordingly made up by the bank from time to time, on the
basis of rightful payment ot these checks.

.. :On the 21st day "of August, 1862, as the evidence
shows, the City of Chicago, with full knowledge of all the
facts before mentioned, -made a full settlement with the
bank touching the sewerage account ; permitted the bank to
credit itself with the moneys thus improperly paid on the
foregoing checks ; received from the banlk the balance of the
fund, and executed a formal release to it of all liability in
the premises.

2d. As to the 40 Sewerage Bonds converted :

These Bornds were for $1,000.each, dated March 5tls,
1860, and payable’in 1884, with interest coupons attached;
they were issued by virtue of the Act of Feb. 14, 1859;
all the Bonds authorized by the Act of 1855 having been
preﬂously issued and expended for sewerage purposes. On
the 3d of March 1860, the City passed an ordinance author-
izing Zhe Board of Sewerage Commissioners ta ssue and.
sell $250,000 of Bonds authorizeq by the act of February
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1859 ; and directing the Mayor and Clerk to mark them
approved in conformity with the 3d scction of the Acts of
1855 and 1859.. This was done, and the 40 Bonds in ques-
tion were the first forty of the last one hundred of the
above issue.

The bonds in question, although regular on their face,
were issued without any plan of sewerage having been
previously adopted for any one district; and not for the
purpose of defraying the cost of any given plan or part
thereot for any district, as required by section 17, of the
Act of 1855; but yet they were approved by the Mayor
and clerk -of the city under its corporate seal; and there-
upon became binding upon the city by virtue of section 3 of
that act, so far as innocent holders were concerned.. Upon
the back of these Bonds, the Act of Iebruary 14, 1859, was
printed in full ; and also sections 8, 18, 19, 21, 22, 23 and
'60, of -the Act of 1855; and the bonds on their face profess
to be issued in accordance with both Acts.

It is provided in section 3 of the Act of 1859, that
“ Tng samp Boarp of Sewerage Comumissioners shall Aold,
retain, apply, and appropriate the said Bonds and the pro-
cceds,’ die., and there is no provision in the Act confiding
them to a single commissioner. :

These bonds remained in the safe of the Board from
Mareh until the 30th November, 1860, when Mr. Webster,
one of the members of the Board, directed the Secretary to
perfect and give the 40 bonds to Lind, and to enter.on the
recister *“to S. Lind on deposit,” which.was done. While
60 other bonds of the same denomination and issue were

still retained.in the safe, and there remained for months

after, in perfect security. .
Afterwards, and on the 19th ‘day of January 1861 :

Lind desired to raise moneys; and ‘accordingly the Marine "
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Bank, still the official d'epositm'y of the funds of the Board,
discounted his note for 30,000 and odd dollars; and re-
ceived the 40 Sewerage Bonds in question as collateral
security therefor; zke Act of 1859 was printed on the back
of these Bonds as before stated; and in section 3 thereof
the penal provisions of the Act of 1855, and particularly of
section 51 thereof, were in general terms denounced against
Lind as a member of the Board for thus making use of
these bonds ; and the bank thus had notice that this pledge
was illegal, and that it thereby obtained no title to or inte-
rest in the bonds; Lind never obtained possession or con-
trol of the bonds again, and they became lost to the city:
the proceeds of the note—$30,000—however, went into the
deposit acconnt of Lind as Treasurer of the Board, at the
Marine Bank. = After this transaction, Lind drew out money
onillegal checks (being part of the checks before enumerated)
to the amount of $11,705.10: and only deposited $1,850.05
of sewerage funds ; and these checks as well as the bonds are
charged against him as defalcations, and included in the judg-
mentagainst the sureties. In the settlement made by thecity
with the bank, no question was made but that the bank'had
rightfully received and appropriated the bonds pledged to
it by Lind; but a general release was cxecuted to the bank
by the city’; and. the basis of the settlement was broad
enough to include the liability of the bank to the city in
relation to the 40 sewerage bonds. -

3d. There was a further suin of money which came to
Lind’s hands from the’ Ainerican Exchange Bank, N. Y.;
and he failed to account for $6,084 thereof.

Excepting $1,850.05 sewerage moneys, and the money
received from the American Exchange Bank as above, the
40 sewerage bonds, and the moneys of the Board drawn
from its official depositary—t},e Marine Bank—upon checks
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of Lind, illegal and insufficient on their face, as vouchers
either in behalf of the bank or in behalf of Lind, (see sec-
tion 57, Act 1855,) constitute the whole cause of action of
the city against Lind’s sureties on -the official bond ; for
these doings of Lind the city recovered in the Court below ;
but the amount of the recovery was reduced to $37,911.94,
by reason of money credits allowed Lind, and paid from his
private funds. 4

The mode in which the amount of this recovery was
made up, and the items of it, appear fully set out in the
Record, p. 162 and 163, and in the Abstract p. 24—accord-
ing to the statement thereof furnished by the counsel for

the city, as follows:

Amount converted by Lind subsequent to June Tth,
1860, for which he and his sureties are chargeable on the
bonds in suit,

June 8,1860. Amount received from American
Exchange Bank, New York, not ac-
counted for by Lind. ..o vovecnrerenens $ 6,805 00
Amount of 17 checks drawn by Lind on
Marine Bank, all subsequent to July 1,
1860, and not accounted for by him..... 35,105 10

Amount of Sewerage taxes received and

retained by Lind in winter of 1860-1,.. 1,805 05
Jan. 19, 1861. Sewerage Bonds converted by

"Lind, Principal......coen- $40,000 00
Intcrest at 7 per cent.. as per coupons at-
tached..................;...3,671 11 43,671 11

s

Total. ... .. Beeh, o LT e $87,481 26
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Credits to whicly Defendants are entitled :.
Dec. 1, 1860. Cash depbsited to
credit of Sewerage account in

Marine Bank. . .......c...- $ 3,000 00
Jan.” 19, 1861. Cash deposited to

credit of same account. ... .. 30,000 00
Jan. 24, 1861. Cash paid by Lind to P

city authoritics, ............ 16,027 69

Interest at 7 percent., from June
24, 1861, on $5,267.54 Dbal-
ance to his credit after satis-
fying his cash deficit at that
datel: LR 491 63 49,519 32

Balance:now due.. . ...t: e diin e S37,911 94

POINTS.

e Upon the facts stated, Lind’s sureties are not liable
on their bond for his misconduct, either in relation to the
funds of the Board, or in relation to the sewerage bonds
used by him for his private benefit.

The sxll'efi'es.in their bond to the city only undertook,
as expressly recited therein,

1st. That Lind should ﬁuthfully perform his duties as
Sewerage Commissioner for the West District ot Chicago,
and

9d. That e shonld account. for and. pay’ over all
moneys coming to %is hands or control, by virtue of an Act
of the Legislature entitled ¢ An.Act.to incorporatea Board
of Sewerage Commissioners for the city of Chicago.” Ap-
proved February 14, 1855.
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1. An examination of the Act of 1855—the only law.
prescribing the duties of Sewerage Commissioners—will
show that no moneys or funds could come to the hands or
control of Lind, “as Sewerage Commissioner for the West
District of Chicago;” hence no duty devolved on him as
Commissioner for that district, touching moneys or funds;
therefore his sureties are not liable under the first branch
of’ their mndertaking, for Lind’s conduet touching the funds,
&e., in question. 4

2. Did the funds come to /4zs hands or control, by virtne
of tlie Act of 18552

Under the Act of 1855, the funds came to and were
Ly law vested, not in Lind as Sewerage Commisgioner for
the west district, bu# in the “ Board of Sewerage Commis-
sioners”—(§51) a body politic and corporaté by that name:
and style, hawing perpetual succession, (§1) composed of all
the Sewerage Commissioners.

The funds by the express terms of the sewerage Act,
were made “the funds of the Board;” are described as
“belonging to the board”: were “to be deposited in such
place as should by an order of said board be directed”
(§ 513) and “drawn out” as the funds of the Board in the
manner preseribed by § 57.

The foregoing provisions of the law embrace the whole
sewerage fund, and cover the bonds and moneys alleged to
have bc;en embezzled by Lind. In nosense,theretore, did the
bondsortundsin question cometothehands orcontrol of Lind
himself, (nor could they,) under or by virtue of the provis-
ions-of the Act of 1855 ; but on: the other hand they came
tothe hands and eontrol of the whole Board, as a body cor-
porate. :
But the sureties of Lind cid not undertake for funds
coming to the hands of the Board,.and over which the Board
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as such had legal control, and therefore they are not liable
for Lind’s misconduct as a member ot the Board.

By the terms of the Act the funds were vested in and
controlled by the Board, and not by any single member of
it; for although the Board were to choose aTreasurer from
one of their number, still such Treasurer was not allowed
the possession of the funds except as a member of the cor-
porate Board ; and in this instance only to deposit them in
the place already designated by the Board itself. The
duties of this Treasurer are no where defined in the Act,
further than that he is created an officer of the Board; as
Treasurer he could deposit the moneys of the Board as
directed by it; but whether he had the power to draw out
the funds when deposited, is not stated in the Act, and it
appears that in his absence, other members of the Board
signed the checks (Abs. p. 5) : and we are to presume that
in drawing out moneys, Lind was under the complete con-
trol of -his associate corporators, as well as limited by the
legal disability of the Bank to pay any checks or drafts on
this fund, unless drawn.in the mode prescribed by § 57 of
the sewerage Act.

Besides this, the drafts and checks were to be returned,
not to the Treasurer, but o the Board itself, to be pre-
gerved as vouchers. Scc. 57, of Act of 1855.

Now, since the moneys and bonds converted by Lind
were at the time of their conversion in contemplation of
the sewerage Act, in the hands and under the control of the
corporate Board—in the Bank selected by it—and could
never after, by wirtue of that law, come to the hands of
Lind, either as a private person or as Sewerage Cominis-
sioner of the West District ot Chicago, oreven as Sewerage
Commissioner generally; it is therefore submitted that
Lind’s sureties are not, and cannot be made liable under
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their bond for these funds thus situated. Suppose Lind had
broken into this bank after the funds were thus deposited,
and taken all its money including these deposits, would this
act have amounted to a breach of the official bond execnted
by his sureties? Would the money then have come to his
hands or control under or by virtue of the Act of 1855, as
recited in their bond? '

That Act, as already seen, limits the drawing out of
money of the Board thus situated, to a particular mode, and
upon a certain kind of vouchers, (§ 57 of Act) to pay
debts of the Board; and such vouchers as the law pre-
seribes would prima facie show such indebtedness.

The .sureties might well consent to undertake for
Lind’s performance of the duties which the law imposed on
him alone; but not for the proper appropriation of a large
fund partly in the legal control of a selected bank, and
partly under the control of and vested by law in him con-
jointly with two _others as @ corporation; nor for any cor-
porate duties to be performed by him jointly with others;
nor can the obligation of the sureties be extended by impli-
cation to meet such cases.

_This case comes clearly within the principle that a
bond with sureties that A will pay over all moneys of B
coming to Azs hands or control, is not broken if the money
come to A and C as partners, and there is a failure to pay -
it over to B.

London Ass. Co. vs. Bold, 6 Ad. & E., 514
Mills ws. Alderbury Union, 3 Euxcheq., 590.

In the case of the London Ass. Co. vs. Bold, the plain-
tiffs had appointed one Boult to be their agent, and he gave
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bond with suvety to account for moneys received to the
plaintiff’s use; Boult continued to act as sole agent of ‘the
plaintiffs for some time, when he entered into a partnership
with Addison, and notified the plaintiffs that he desired that
Addison might be added to the agency; the plaintiffs as-
sented to the proposal upon the condition that Addison
should also enter into bond with surety for moneys which
he should receive in the course of the agency. Addison
accordingly furnished a bond, with Bold, the defendant, as
surety, as required, which was of the same tenor as the bond
already given to the plaintiffs by Boult. The evidence
showed that the bond of Addison was furnished with direct
reference to. indemnifying the plaintiffs for moneys.coming
to lis hands in the course of this partnership arrangement,
entered into by him with Boult. The plaintiffs then had
the separate bonds with surcty of each of the members of
the firm, but not the joint bond of both, as security for the
moneys to be received for plaintifi’s use. After this the
firm of Boult & Addison received into their hands a large
amount of premiums for plaintiff’s use ; and finally failed,
having in their hands a large amount of plaintiffs’ money.
Suit was then brought against the sureties of Addisou, upon
his  bond given to the plaintiffs for the purposes before
stated, and the question was whether under the circum-
stances of the case, the sureties of Addison were liable.
Lord Denman, C. J., said: “The only question is as to.
“the meaning of the condition. Of that there can le no
“doubt. Where a party makes himself surety fuy the con-
“duct not of A. and B., but of A., the stronger proof yow
“ give that he knew the relation in which A. and B. stood to
“each other, the stronger you make the inference arising
« from his mentioning only A. Suppose the condition re-
“cited that the two Were joint agents, and then spoke only.



“of the conduct of one, would not that be strong proof that
“ the suretyship was intended to, apply only to A ??

N And the Court accordingly held that the sureties of
Addison were not liable.

In the case of 2ills vs. Alderbury Union, Brodie alone
entered into a bond with surety to the Alderbury Union.
And it, was recited in the condition of the bond amongst
other things, that he was to account for all moneys. which
should be ¢ Ais custody, possession or power in virtue of
his office as Zreasurer of the Union, or otherwise howsocver.
Upon entering into. the bond, Brodie became Treasurer of
the Union, and at that time he was also a partner with one
Charles G. Brodie, in the business of banking, under the
firm name of W. B. & C. G. Brodie. It appeared in evi-
dence that after this bond was entered into, the Alderbury

Union placed the very funds described in the bond of W.
} B. Brodie in the hands of W. B. & C. G. Brodie, as bank-
ers; and that the said W. B. Brodie kad never in fact been
in the exelusive reccipt of the moneys of the Union, other-
wise than as a member of the firm. Subsequently the firm
failed with a portion of these moneys in its hands; the
sureties of W. B. Brodie were. then notified thereof, and
requested to make good to the Union the deficiency. One
of the suretics complied with the request, and paid the
amount claimed ; but on ascertaining the facts before stated,
brought suit against the Union to recover back the money,
on the ground that the condition of his bond to the Union,
A lad not been broken by W. B. Brodie, although the firm
$ of which ho was a wmember had failed to pay over the
monoys of: the Union; and that the plaintiff had paid the
deficit to the Union under a wistake of fact.
Parke B. said: “The payments not having been made
w to the Treasurer, but to the Bank, T think the plaintiff

h» -
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“has made out a sufficient case that he was not liable to
« pay ; and consequently, having paid under a mistake as
« to facts, he is entitled to recover.”

In the case at bar, it appears that there were three

Sewerage Commissioners; and under the Act of 1855, each
was required to give a scparate bond with surety, to per-
form his duties.

No joint bond of all the Commissioners was required
by the act; but to protect the city against possible embez-
zlement of moneys or bonds, the Legislature enacted a pen-
alty designed by proper descripteve terms to reach the per-
son implicated, instead of comprehending the whole corpo-
rate Board in the penal provision.

vee Section 51 Sewerage et 1855.

The provision of the section referred to, had this ex-
tent, no more: to inflict upon the real culprit a severer
penalty than the common law would impose, for a conver-
sion of the funds of the Board; and does not therefore
enlarge the duties of a single commissioner, even by impli-
cation, so as to lawfully give him the control and custody of
the funds alone; and thereby raise a duty in him separate
and apart from the Board itself. :

If the Board was not satisfied with the secarity afforded
by this penalty, it shounld have taken a bond from Lind as
security for the funds it chose to place in his hands as
Treasurer. There could have been no legal objection to
such a bond; nor any embarrassment occasioned to the
Board or any member of it, in requiring such a bond of its
Treasurer ; for any responsible bank selected under the
Sewerage Act as depositary of the fund, would willingly, no
doubt, have become the surety of the Treasurer in consid-
eration of the deposits; especially as the Treasurer was
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prohibited from drawing the fund out of bank except upon
vouchers so spectfic, that the bank could at all times have
satisfied itself whether or not the funds were being drawn
for the purposes required by the Scwerage Act.
Act 1855, § 57T.
The cases of sureties to a firm for the good conduct of
a clerk, for his accounting, &c., by analogy may be consid-
ered in point, and are all to the cffect that where there has
been a subsequent change in the firm, either by taking in
or letting out a member, that the sureties are thereby dis-
charged.
Arlington vs. Merrick, 2 Saund., 412.
3 Bos. & Pul., 175.
U. 8. vs. Kirkpatrick,9 Wheat., T 20.
Bell ». Bruen, 1 Howard, 184.
Barnett v. Smith, 17 1U., 565.

In Bell v. Bruen the Court say : «The general rule is
« well settled in controversics arising on the construction of
« bonds with conditions for the performance of conditions
« preceded by recitals, that when the undertaking is general
«it shall be restrained and its obligatory force limited
« within the recitals.”

The principle established by the cases of the London
Ass. Co. vs. Bold, DLlls vs. Alderbury Union ,Arlington vs.
Mervick, Bell vs. Bruen, and other cases cited is, that where
the cause of action accrues against their principal in a dif-
ferent right from that to which the recitals have limited the
undertaking of the sureties, although touching the same
general subject matter of the undertaking, they are mnot
liable.
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These precedeénts, and the rule fairly deducible from
them; are directly in point in. determinin'g the liability of
the defendants in this case, for Lind’s embezzlement, both
of the Bonds of the Sewerage Board, and of the moneys ot
the Board deposited in the Marine Bank.

Lind did not obtain the moneys or Bonds in the same
right in respect of ‘which' his sureties undertook that he
should perform his duties, nor in respect of which they un-
dertook that he should account for moneys;

(1) He was to faithfully perform his duties as Sewer-
age Commissioner for the West District of Chicago.

(2.) He was to account for all moneys and funds com-
ing To m1s hands or control by wirtue of the provisions of
the Sewerage Act of 1855.

But by the express provisions of the Sewerage Act, the
moneys, bonds and funds came to the hands and control of
the Corporate Board, and not to Lind alone. . Nor had he,
as Sewerage Commissioner for the West District—or gen-
erally—any duty imposed by law on him, either expressly
or by implication, touching the moneys, bonds or funds of
the Board, except conjointly with his associate corporators.

- Again, the Sewerage Act, Sec. 25, defines the condition
of the bond to be furnished by each Commissioner ; but the
condition required by the law is silent as to whether any
moneys or funds can come to the hands of any one Com-
missioner. But the draughtsman of the Bond now under
consideration seems to have essayed an improvement upon
the statutory condition ; and has inserted therein a speciﬁ.c
undertaking on the subject of moneys and funds. As ‘1'"5 ;
additional clause is not contrary to public policy, nor in-
serted in. violation of any statute, no valid objection can be
urged against it, or against the bond for containing it. It
is valid to enlarge the statutory condition of the bond, if



17

that be its. fzﬁ'ect, and therefore it is valid to limit the statu-
tory condition, if it shall be deemed under the ordinary
) rales of construction to have that operation,

And if the statutory condition of the bond standing
alone, would—as contended by the counsel for the ‘eity—
have been broad enough, by virtue of the implied under-
taking therein contained, to have covered the defalcation of
the moneys and sewerage bonds taken by Lind; still the
dranghtsman, by adding an express undertaking on the sub-
Ject of “moneys and funds,” thereby destroyed the implied
obligation in respect thereto, supposed to lie concealed in
the general words of the ‘condition as preseribed by the
statute ; and thereby limited the condition of the bond taken
in this instance, to Lind’s accounting for such moneys and
tunds as should come to him alone, or as Commissioner jfor
the West District of Chicago, by virtue of the Act of 1855.

\ And as no moneys or funds ‘could, under the Act of 1855,
come to Lind alone, either in the ckaracter or mode specified

in the recitals, all possible liability of Lind’s sureties as to
his accounting for moneys and funds, while holding this of-
fice, was effectually cut off; and the general words of the
condition are thus left to refer to all duties except in rela-
tion to moneys and funds; and these additional duties un-
der the Act were indeed numerous.

The principle that an implied undertaking is limited
by an express one on the same subject, is well established.

Farrar vs. United States, 5 Pet. 373.

In the case of U. S. vs. Kirkpatrick, 9 Wheat., 720, it
is held that an official bond by a collector, with sureties

conditioned for the discharge of his duties according to law,

.
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does not cover duties of the collector created by laws subse-
quently enacted. : ‘

In Farr vs.. Hollis, 9 Barn. and Cress., 332, 333, it is
held, in substance, in a suit on Collector’s Bond, that al-
though several Acts are in force at the time the Bond is en-
tered into, yet if the recitals specify the undertaking to be
under one of the Acts, that such recital would restrain the
general words to the Act specified.

In Miller vs. Stewart, 9 Wheat., T04, Story, J., says :—
“The recital states a special appointment of deputy col-
«Jector for eight Townships ; and the conditicn is that the
¢ appointee shall faithfully discharge the duties of said ap-
« pointment . according to law. Of what appointment?
« Plainly the appointment stated in the recital to which the
« condition refers, and to which it is tied up ; that s to say,
“ the appointment for wicur townships. 1f this be the true
« construction, &ec., then the only question is, whether any
“ money unaccounted for was received under that appoint-
“ ment.”

In the last case, the number of townships was material.
The original appointment was for eight. Another was ad-
ded, and interlined in the Bond; but the money unac-
counted for was actually collected in the original townships,
and not in the other, inserted in the bond; but the Court
held that the sureties were not liable; as the bond, as al-
tered, was a different undertaking from that entered into by
them. _

In the case now before the Court, Lind was Commis-
sioner for only one district, not for three districts; but the
plaintiff seeks to hold his sureties for moneys received trom
all three of the districts.

This principle of construction admits of further illus-
tration, for instance: The words ¢ gl'tint, bargain and sell,”
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under our statute, when used in a conveyance of real estate,
are operative as covenants of warranty, &e., if unaccompa-
nied by express covenants; but if express covenants less
broad than those thus implied, are inserted in the same
deed, the implied covenants have no operation beyond what

-~/

is expressly covenanted.
Finley v. Steel, 23 11L., 56, and cases cited.

So although the word demise implies covenants, both

for title and quiet enjoyment during the term, yet such im-
plied covenants are by an express covenant for quiet enjoy-
ment, limited to quiet enjoyment alone.

Line v. Stephenson, 5 Bing. N. C., 183.

Humew. Rundell,1 S. & 8., 177.

4 Taunt., 329.
A 6 Scott, 447T.

So the general words of a deed or release are restrained
by and limited to the subject matter of the recitals therein;
and this rule is applicable to the gonstruction of bonds of
sureties. '

Story Contr., Sec. 643—4—5, and cases cited.
U. 8. vs. Kirkputrick, 9 Wheat., 720.
A 1 How., 184.



20

I1..- Even if the mndertaking of Lind’s sureties. were
broad -enough to wover moneys and fands of the Board, ei-
ther in-its hands or on deposit in bank according to its or-
der, and subséqnen’uly converted or embezzled by Lind, yet
there are special matters in this case, to which the City
was either party or privy, which relieve the sureties of all
liability to it, either for the money or bonds converted.

First—As to the 40 Sewerage Bonds:

.1. These Bonds were issued by the Board of Sewer-

age Commissioners in yiolation of the Sewerage Aects of

1855 and 1859 ; and the City of Chicago, by Ordinance
passed March 8d, 1860, thus directed. the issue, and the
Mayor and Clerk afterwards approved of the illegal issue.
The Sewerage Act of 1855, Sec. 17, provides that afer
the adoption of a plan of sewerage for any one District, the
Board shall have power to issue, in the manner thereinbe-
fore provided (in §3), such amount of Bonds as shall be re-
quired to defray the cost of the execution of said plan. Sec-
tions 8 to 16 of the same Act specify in detail in what man-
ner such plan shall be adopted preparatory to being carried
into effect. And the Act of 1839 authorizing the additional
issue of which the bonds in question were a part, re-enacted
the foregoing provisions, among others, of the Act of 1855.
Section 17 must be construed in connection with Sec. 8, of
the same Act, in order to ascertain the power and authority
of the Board to issue Bonds. Section 17 is prohibitory in
ils character, and operates by way of limitation upon the
power and authority of the Roard to issue the Bonds au-
thorized by Section 3 of the Act. Construing the two sec-
tions together, the Board had no power to issue any Bonds
%1l after a plan of sewerage had, been adopted for some one
of the sewerage distriets ; nor could the Board even then is-

s~
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sugsmore bonds than, weremecessary, to defray. the cost of the,
plan, the cost-oft which. was. to. be. previgusly asgertained, as,
provided in;section. 8: to,section, 16.0f-the Act, and;sge sec:.
tion 59. of same Aict. ' AR

The only: evidence in. the case;on th;_s point ig given by
Col:. Gamble, the Secietary of-the Board dnving. a period,
connnenging. prior to, the. time these, bonds, were issned,
and continuing as Secretary until the, Board. was abohshedj
by law. Col. Gamble testifies; (page 121 of Recoxd and
page 24 of; Abstract), that the Bonds-in question were nof
issued to or-on account of any sewerage district, nor appor-
tioned to any district of the city. This e.vi(l_enc_e:s_,hpwé that
the bonds were issued without reference to, thé cost of any
sewerage plan. But the burden of px-Qéf was on the city,
to show that the issue was to carry out a given plan, in or-
der to establish the authority of the Board.te iss_qu' these
particularBonds, and to justify the City in approyving thgrﬁl
But, as shown by the evidence on this point, the Bonds
were illegally issued by the Board, hecause it had failed to
comply with those conditions which stood in the way of ltS
oxercise of the power to issue.

The issue of the bonds, however, would have done no
harm, if the matter had rested here, because they could not
become binding, even after they were issued, until they had
received the approval of the Mayor and Clerk of the City,
under its corporate seal. (See the last parag}'z}ph Qf Section:
3 of Act 1855.) '

This approval - was obtained, however, and these
bonds, issued in violation of the sewerage law, were’ ren-*
dered valid by the approval of the City, evidenced by its
corporate seal ; itself acting in violation of Section 17 of
the Sewerage Act.of 1855, for it had no more right to. ap-
prove, than' the Board had o issue the Bonds, till the Te-
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quirements of Section 17 had been complied with. So that
the Bonds derived their binding force (Section 3) from the
wrongful Act of the City—the plaintiff in this casc.

~ Of this, the sureties of Lind have the right, in this
suit, to complain, and to insist that the City cannot recover
against them ‘for Bonds which it illegally made binding
upon itself, and assisted to place in the hands of their prin-
cipal, who embezzled them.

(1) The sureties of Lind, when they undertoolk with
the City that he would faithfully account for funds, &ec.,
had the righﬁ to require of the City that it would do no ille-
gal or unauthorized act, the consequences of which would
enlarge their undertaking.

(2.) Section 17, if observed by the City, and insisted
on as a condition to its approval of bonds, would have ope-
rated directly to the advantage of Lind’s sureties; and
therefore the City was not, as against these sureéies, at lib-
erty to disregard its provisions, and thercby place in the
hands of the Board a larger fund at one time, than the law
under which they became sureties, contemplated.

" (8.) The proof shows that the bonds in question, with
60 others, remained long after their issue in the hands of
the Board, undisposed of.

9. Another objection to the plaintift’s recovery against
the sureties for the cmbezzlement of these sewerage bonds
is, that they did not come to the hands or control of Lind
by virtue of the Act of 1855, to which the sureties <n any
event, limited their liability by the recitals in their bond.

It appears in evidencé (Abstract page 16), that all the
bonds authorized by the Act of 1855, had been issued and
expeqded prior‘ to 1859, and therefore all the provisions of
that Act on the subject of bonds had become extinct. But
the Legislature in 1859 passed an additional Act, author-
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izing a further issue of Bonds for Sewerage purposes, upon
the same terms and conditions provided by the Act of 1855,
thus incorporating into the Act of 1859 all the dormant
provisions of the former Act on the subject of bonds for
sewerage purposes. The 40 bonds in question were part of
the issue last authorized. Hence the bonds could not come
to Lind’s hands by virtue of the Act of 1855, however else
he might obtain them. ‘

But the 3d Section of the Act of 1859 sets the question
at rest, It provides that the corporate board, and not any
one Commissioner, *shall hold, retain, apply and appro-
« priate the said bonds, and the proceeds thereof.”

This provision of the Act of 1859 also brings the
receipt of these bonds directly within the principle of the
cases of London Ass. Co. vs. Bold, 6 Ad. & E., 514, and
Mills vs. - Alderbury Union, 3 Excheq. 590, before cited,
viz: that as the bonds and the procecds of them, by the
provisions of the law, must be held, retained, applied and
appropriated by the corporate Board, that they therefore
could never legally come to the hands or control of Lind—
one of the members.of the Board—-by virtue of the law of
1855 or 1859, s0 as to make the sureties on his individual
bond liable for his embezzlement of them.

Not only, this, but the undertaking to be liable for
funds received by virtue of a specified law or statute, cx-
cludes all liability of sureties for moneys received by their
principal contrary to the provisions of that law ; or received
in some manner not speciﬁcd' in their undertaking. Sup-
pose Lind had broken into the safe of the bank and stolen
the bonds, would the sureties be liable?

Farr vs. Hollis, 9 Barn,_d} 0., 332-3.
U. S.vs. Iarkpatrick, 9 Wheat, 730-2.
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Anid! it thisicase the' evidence showsitliat: tlie bonds;.
pl’ib’l"to‘tﬂeii" conversion; had come tv'the control’ and: cus:-
t6dy of the Board itgelf; that while tliey wore thos in: its:
liandg, it passed'a: résolution instrueting: M Webster, oner
of tlie' commigsioners; to' proceed to New: Yok and' effect a
Aegotiation'  of $50,000' of the bonds: (Abe. p-15y Mo
W ebster siibsequently directed the’ Secretary of the Board:
to.give the bonds to Lind, and enter on the record -in pen-
él, “to'S. Lind, Treasurer, on deposit,” and this was ac-
cordingly doney if the possession and control which Lind
thus obtained, Was separate and distinct from that of the
Board—if the control over the bonds passed to Lind asone
of its members, even for the purpose of” holding them, did
{liey come to his hands or control by virtue of the law of
1855, or only ds a common bailee? If the latter, then his
giiveties dte not liable for his embezzlement ;- since they
oiily tindertool for the dcts which it was made his duty to
peifofid by tlic sewerage laws. The fair test of the whole
inatter is this: coiild Lind have refused to take the bonds
into his liands oti deposit, when they were offered by Web-
ster, ithot violating his duty under the Sewerage Acts ot
1855 and 18597 He cotild not only have refused, but the
ad éectidﬁ of the law of 1859 would bave justified the
refusal. Hence, if he did so receive the bonds from Web-
ster, it was 100t in ﬂl.e performance of any duty devolving
on him by virtue of the Sewerage Acts, but only as t}xe
agent of the Board. And therefore his sureties are not lia-
Ble for his misconduct; in afterwards embezzling the bonds
entrasted to him—they did not undertake for him-in any
guch capacity.

4.4A'i1déhéi"dbjeéti°h to the plaintiff’s recovering for

these embezzled bonds is, that soon after Tind had come in
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possession of them, he obtained his’ individnal 'note to be
discounted at the Marine Bank of Ohicago-—the official
place of deposit: of the sewerage fand—for $30,000, and
pledged the 40 Londsto the bank ag' collateral sectrity
therefor. ‘This pledge to the bank was in direct violation
of the Sewerage Act of 1855, and the bank had notice of
its provisions, from the printed extracts on the back of the
bonds, and had no right to thus receive them from Lind in
this way.

§ 51 Act 1855.

§$'8 Aot 1859.

. Under these Acts, no title to these bonds passed to
the Marine Bank ; and it was liable to - account to the city
for their full value.

Dealfield vs. State of Illinois, 26 Wend., 192.
Same case 4 X 9 Hill, 160.
Same case & ¢ 8 Pazige.

But the city, after all the facts were fully known to it,
settled with the bank and released it from all liability in the
premises.

See Abs. p. 22.
Testemony of Hayes, p. 21, 22, 23, Abs.

The: settlement was made with the bank on 'the: basis
that it had righttully received the bonds of Lind as collat-
eral; when it had in fact and in law illegally obtained
them. i
The city now seeks to reimburse itself for these bonds
out of Lind’s sureties; but as the bonds were :its own
promises to pay, and as the ‘bank was liable to it forthe

-
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full amount, from which it has: released the bank, it is not
perceived upon what principle the sureties of Lind can;
under all the circumstances, be called upon to make good
the liability of the b'mk so gracefully relinquished.

: 17 V. ¥, 242.

. SEcOND--AS to the moneys in bank:

" 1. Even if the undei'taking of Lind’s sureties wore
broad enough to cover the ¢ funds of the Board” on de-
posit in the Bank selected by #¢, which is denied, still they
are not liable for the ‘moneys paid out by such bank, on
checks which on their face were illegal, and contained ample
notice to it that Lind nwas appropriating tohis own use, and
consequently under the Sewerage Act embezzling, the sew-
erage funds which the bank held on deposit.

Section 51 of ‘the Act of 1855, provides that ¢ the funds
“ of said Board remaining on hand shall at all-times until
“disposed of, be kept deposited in such place or places of
“deposit, as shall by an order of said Board be directed:
“plovlded that, such place or places of deposit shall first be
apploved Ly the Common Council.”

" "As early as 1856, the Board 'unonrrat othc1 b'mks se-
lected the Marine Bank of Chicago, but never did “select
the Chicago Marine and Fire Insurance Compary, as one
of the places of deposit of its funds, in conformity with the
foregoing’ section, and-reported its action to the Mayor and
Common Council ; there is no record of* the Common:Coun-
cil shiowing-ivhat was doné; but as the Board went on-and-
made deposits with this bank, but never with the Marine
and Fire Insurance Company, and continued to-do so with-
out any objection on the part of thie: city, for seveial ‘years
prior to 1860, and 80 to the closé of Lind’s:term, it .isa
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‘presamption ‘of law that the Common Council had approved
of this place of deposit before 1860, although its records on
that subject are silent. As the statute did not require the
approval to be made a matter of record, the approval can

~/

he presumed from acquiescence.
Bank of United States vs. Dandridge
12 Wheat., 70, 85, 86.

Section 57 of the Act provides that the funds of the
Board thus held on deposit “shall be drawn out upon
« ¢checks or drafts regularly numbered, and payable to the
« order of the person or persons for whose benefit the same
« are intended, and briefly specifying for what purpose or
« qecount the same are drawn.”

And the concluding paragraph of section 51 provides
that *“if any of the officers of said Board shall directly or
«indirectly receive, or appropriate for his own usc or ben-
«ofit, any of the funds, moncy or property of the said
« Board ; or shall -take, pledge, or borrow, any of said
 funds or property of the said Board, for his own use or
« pencfit, such .commnissioner or officer of said Board, shall
« be deemed guilty of embezzlement and liable to indiet
« ment, &e.” s . :

But in the face of these legislative enactments, of
which the bank was bound to- take notice, it paid checks
b drawn by Lind payable to his own order, or to himself or

bearer, on the Chicago Marine and Fire Insurance Company
—a corporation with which not a dollar of the funds of the
Board was deposited—to the amount of $20,610.00; it also
paid another check on tliec same bank, payable “to dft on
N. Y. or bearer,” for $5,300.00, making in all, drawn on the

Aot
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Chieaga Marine and Fiye: Insuranca Company, the.sum -of
$25,910. {lnsitreatss s ol SEE Bt e i
None. of these ehecks were numbered ; none of them
wera drawn upon the hank in which the fands of the Board
were kept on deposit; none of them specifiad in any way
 for whose benefit, or forwhat purpose or account the same
were drawn,” othep than for the benefit of Lind limself ;
and the 51st section as we have seen, had declared
that Lind “ should not rececive or appropriate for his own
use or benefit, any of the funds or property of said Board,”
under pain of indictment ; by what anthority then did the
Marine Bank pay ¢ over moneys and funds of the Board”
to Lind, upon such vouchers as these ? : :
Four ehecks ‘were also drawn by Lind on the Marine
Bank, and the Chicago Marine and Fire Insarance Com-
pany combined, amounting to $6,995.10; and two- ehecks
on the Marine Bank alone, amounting to $2.200. All of
these checks were as irregular and illegal on their face as
those drawn upon the Insurance Company, except that they
happened to be drawn upon the bank in which the funds of
the Board were deposited. The aggregate amount of these
checks is $35,105.10, as follows :
On Chicago Marineand Fire Insurance Company. $25,910.00
On Marine Bank and Insurance Company.. ... 6,995.10
On Marine Bank alone...................... 2,200.00

Total - sl dliSE o o <o bl e sk 4031 00510

All of these checks had fraud and embezzlement writ-
ten upon them in the plainest terms, even down to the word
“Treasurer,” with which Lind’s name is rounded off in
every instance ; and the strongest, nay, the only real evi-
dence in this case, proving Lind’s embezzlement of the

" $35,105.10 drawn out-of bank on these checks, is the irreg-

N
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ularity andillegality of the checks themsel‘ves, apparent on
their face, coupled with the fact that he got the money on
them. The law (Section 57 ) provides that checks drawn as
there preseribed, shall be vouchers j and shall be returned
and held by the Board as such:  This invests them when
drawn in the prescribed form, with a legal character, viz:
they are thereby made prima facie evidénce, 1st—That
they were rightfully drawn for the sewerage purposes there-
in specified, and, ‘2d—when returned to the Board by the
bank as required by Section 57, that the bankhad pdid out
the moneys for the sewerage purposes specified in such
checks. But the checks in question were not even prima
Jacie evidence that they were drawn for sewerage purposes
to'pay debts chargeable to that account, as official checks
would have been; hence they were not legal vouchers in
the hands of the bank to show, prima facie, a proper dis-
bursement of the funds of the Board, on deposit with it.
The checks were préma facie evidence to the bank that
Lind was embezzling the sewerage fund, as fully as they
are such evidence to the Court of that fact.. And certainly
the bank was prohibited, by every principle of law, from
paying out a trust fund placed in its hands, upon checks
which had the taint ot embezzlement and fraud stamped on
their very face, and which, taken in connection with the
payment of the money on them by the bank, constitute the
most satisfactory evidence in this case that the money thus
drawn was embezzled. Gamble’s testimony in regard to
the embezzlement of these moneys, is not from his knowl-
edge of any specified misappropriation of them by Lind, but
is based solely npon the fact that the checks were unofficial,
and that he had no knowledge of the rightful appropriation
of these funds by Lind to sewerage purposes. Ify then, the
bank assumed the responsibility of paying these checks; it
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did so at its peril; for if the moneys so drawn were never
applied to sewecrage purposes, as prima jacie from the
vouchers they never were to be, then the bank, in paying
out the fund, rendered itself liable to the corporate Board
and to the City of Chicago, which became its successor,
for the full amount thus improperly paid out.

And the City of Chicago, atter becoming the successor
of the Board, and authorized to receive its funds, under-
stood this whole matter of the illegal checks, in the same
way, before this suit was commenced, and before any settle-
ment was had by it with the bank. At a meeting of the
Common Council, held August 5, 1861, a Committee previ-
ously appointed to investigate the affairs of the Board of
Sewerage Commissioners (see Abstract page 20,) made a
report to the Council in which they say: “Mr. Lind, the
Treasurer of the late Board, has, since June, 1859, repeat-
“edly drawn checks ontside of and apart from the office of
¢ the Sewerage Board, of various forms, and signed, “S.
¢ Lind, Treasurer;” which checks do not show upon their
¢ face whether they are drawn on sewerage account or on
“ account of some other institution of which Mr. Lind might
“have been Treasurer, which checks amount to, say
“ 869,000, and which sum was evidently zo¢ used for sew-
“ erage purposes, inasmuch as Mr. Lind refunded at various
“ times on account of such drafts, say $40,000.

“Tgg Mavor AND Ciry TREASURER HAVE NOTIFIED
“rge PRESIDENT OF THE MARINE BANK THAT THESE CHECKS
“\WILL NOT BE ACCEPTED BY THE CITY AS VOGCHERS; AND
“qgar tEE Crry WILL HOLD sAID BANK RESPONSIBLE FOR
¢ ALL MONEY WHICH HAS BEEN PAID FROM CITY FUNDS ON
“ IMPROPER AND ILLEGAL CHECKS.

« Your Commillee are at a loss to understand how this
“ state of things could have existed for so long a time, with-
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« out the knowledge or consent of the other members of the
“ Board.”

The liability of the Marine Bank to account to the City
as the successor of the Sewerage Board, for the moneys
thus paid out on the illegal checks, cannot for a moment be
doubted ; and this was an existing liability at the time this
suit was brought against Lind’s suretics, for the money thus
paid by him to the bank.

Dealfield v. State of 1llinois, 8 Paige.
94 TWend.

9 Hill.
17 IV. Y., 242.

It thus appears that the moneys in question did not, in
the language of the bond of Lind’s sureties, come to his
hands or control by virtue of the Act of 1855, but were in
the hands and control of the Marine Bank by virtue of that
Jaw, and could not, by virtue thereof, come to Lind’s hands
or control upon the checksin question ; but on those checks
could only come to his hands in direct violation of that law,
to which violation the bank itself was a party, and there-
fore the sureties are not liable on their bond given to the
city, and embracing only funds coming to Lind’s hands by
virtue of that Act.

9. Another reason why Lind’s sureties are not liable
for these moneys is, that after the City of Chicago had suc-
ceeded to the rights of the Board of Sewerage Commission-
ers and was entitled to all the funds, as alleged in the de-
claration in this case, and after the report of its Common
Council in relation to the liability of the bank for improp-
erly paying the checks in question, the City made a full
and final settlement with the bank in regard to the whole
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sewerage fund ; received of the bank whatit could get; and
exccuted to the bank g full release of all liability in the
premises.

Now as this suit is upon the hypothesis that the sure-
ties obligated themselves to the City for these very moneys
embezzled ; and as the bank paid out the money in its own
wrong, and hence was liable to make the amount good to
the City; and as the City has settled with the bank and re-
leased ‘it, therefore these sureties to the City for the same
debt released by it, are themselves excused from all liabil-
ity touching the moneys in question.

If the sureties are liable at all, it is by rcason of the
joint misconduct of Lind and the Bank ; for had the Bank
done its duty, Lind never could have drawn a dollar of the
funds of the Board upon the vouchers which he asked the
Bank to honor ; therefore a release of the Bank for improp-
erly placing the fund in Lind’s hands, will operate to excuse
Lind’s sureties from all liability.

Parsons v. Hughes, 9 Puaige, 591.
Bronson v. Iitzhugh,1 I, 185.

If after -such a settlement with the Bank, the City
should recover against the sureties of Lind, the other wrong
doer, they would have no remedy over against the Bank for
its wrongful act in placing the moneys in Lind’s hands ; for
the release would, in such a case, protect the Bank.



33

III. The Bond sued on was not accepted and approved
by the Common Council until the 17th of December, 1860,
while the following moneys and funds “coming to Lind’s
hands and control” prior to that time, are incuded in the
judgment against the sureties (see record page 163), viz:

1. Moneys received June 8, 1860, from tlie Amer-
ican Exchange Bank, N. Y. (and supposed to
be in Lind’s hands on the 1st of July, 1860,). $6,805.00
2. Moneys drawn out by Lind on illegal checks
; from July 1, to December 1, 1860,......... 12,020.00
‘3. 40 Sewerage Bonds received by Lind Novem-
ber 30th, 1860. These are charged to Lind
with the interest thereon, at $43,671.11, and
he is credited on thzs ztem the $30,000 ob-
tained on the discount of his note at Mariné -
Bank. A small difference of interest is also *
allowed of $491.63, making the actual credit
$30,491.63. The difference between bonds
and money realized on note, then, is.... ... 13,179.48

il Uy A $32,004.48

But Lind’s sureties were not liable for any moneys or
funds coming to his hands or control prior to the acceptance
and approval of the bond by the Common Council.

United States vs. Le Baron, 19 How., 73.

Bruce vs. State of Maryland, 11 Gill & J., 382.

Broome vs. United States, 15 How.; 143.

United States vs. Giles, 9 Crouch, 212.

Farrar vs. Untted States, 5 Pet., 389."

ulic vs. Scoville, & Gill., 176.
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The principle established by these cases, and which
harmonizes any apparent conflict in the numerous authori-
ties on this subject, is, '

1st—Where the giving of an approved bond is required
by law as a condition precedent to the appointee’s entering
upon the duties of the office, the bond tendered does not
take effect, as between the parties to it, ¢ ¢t s approved.

9d—Where the giving of a bond is not made a condi-
tion precedent to the exercise of official duties, it may take
effect from the time it is put in cowrse of transmission for
approval, although not in fact approved till long afterward.

The bond sued on in this case comes within the first of
the above rules. By the 25th scction of the Sewerage Act
of 1855—the section authorizing the bond in question—it
is enacted that ¢ each Commissioner before entering upon
«the duties of his office shall give bond to the City * * *
 to the satisfaction of the Common Council.”

The plaintiff in its declaration alleges that, ““on the
«17th day of December, A. D. 1860, the bond was duly
“ gecepted and approved by the Common Council of said
« City.” And the evidence is also conclusive to the same
effect. ol '

The case of Green vs. Wardell, 17 Ills., 279, has been
relied on by the counsel for the City, as establishing a dif-
ferent rule from the one here contended for.

In that case, an action of debt was brought against a
Justice of the Peace and his sureties, on his official bond
in behalf of a third party, assigning as a breach the failure
of the Justice to pay over money which he had collectedin
his official capacity, for suck party. The defense rclied on
was that the Clerk of the Court had never approved the

bond, as the statute required, previous to the Justice’s en-
tering upon his duties.

BN
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It appeared in the case that the Justice had made out
and executed the bond, and left the same for approval with
the approving officer, Within the time required by 127w ;3 and
that no objection was made by that officer to the sufficiency
of the bond, either at that time or afterwards. It may be
remarked, also, that no form or mode of signifying the ap-
proval was required by the statute.

Upon these facts the Court held,

1st. That there was a sufficient acceptance of the bond
to authorize the Justice to enter upon the duties of his office.
And in short that such an acceptance Was all the law re-
quired, so far as concerned the public, and those coming
before the Justice. The Court say :

«Tf the clerk was not satisfied with the sureties, it was
«his duty to disapprove of the bond so that the Justice

“might find other and satisfactory sureties. If this was

« not done, upon principle, the bond became obligatory Zo
« gpeure the rights of the public and third persons.”
9d. That in any event, when he collected the money
for such third party, he was de facto a justice of the peace.
The case, then, decides this: that the evidence of ap-
proval may be other than by formal entry thereof, when
the statute is silent as to the mode; and that a bond given
to the approving officer, to be accepted and approved, is to
be deemed approved if not objected to by the officer whose
duty, it is to act; at least 80 far as the public are concerned.
~ And the same doctrine is held and ably enforced in the
case of the Bank of the U. 8. vs. Dandridge, 12 Wheat., p.
85, 86, and 87, in the opinion of Judge Story. Neither in
the foregoing cases, nor in the case at bar, was any statutory
form of approval prescribed.
But the argument that the bond of Lind and his sure-
ties running to the defendant in_error, and to whom the
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breaches, if any, accrued, may be presumed to have. been
accepted and approved prior to Dec. 17, 1860, wholly fails
in this case, evenif the case were to be held within the
second of the foregoing rules—because,

st. It is not shown to have been in the hands of the
approving body before that time. v v

2d. It is not shown to have been left with any person
by or in behalf of the obligors, with instructions to present
it for approval.

3d. Even the city clerk contents himself with simply
stating that the bond was in his office in the early part of
June, 1860 ; he seems to be wholly ignorant of the circum-
stances under which it came there; but fortunately he has
furnished a few faets which, in connection with the evi-
dence of Mr. Marble, show how this occurred. The testi-
mony of both taken together shows,

(1st.) That Marble was in the city clerk’s office from
February to the 1st of June, 1860, as deputy.

(2d.) That about the 23d of May 1860, Marble drafted
the bond in question.

(8d.) That Kohn, the city clerk, saw it about 1st of
June 1860, the time Marble left the office—and then put it
in a box. Ie does not know #kat all had then signed it.

(4th.) That Kohn went to New York in August, leav-
ing Marble again in charge of the office ; and that while
Marble was so in charge, Foss came and got the bond.

(5th.) Kohn ZAnrows nothing of the purpose for which
Foss obtained the bond; he does not pretend to have ascer-
tained the purpose from any party to.the bond; and he was
in New York when it was taken from the office.

This is all the evidence there was of a delivery to the
city before its acceptance and approval.
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4th. The evidence shows precisely when the approval
and acceptance did take place ; and that the bond had not
previously been presented to the Common Council.

5th. The declaration also alleges the same time of

acceptance and approval—viz. the 17th December, 1860.
' Thus the dooris closed both to presumption and to
proof of a previous acceptance and approval; without
which, i some way or other first had, Lind could not law-
fully enter upon the performance of his duties as Sewerage
Commissioner ; nor his sureties, as a consequence, become
bound for his acts.

The official bond of a Sewerage Commissioner stands
upon a different footing from that of a Justice of the Peace ;
the public acts of the latter as an officer de facto, are sus-
tained for reasons of public policy growing out of the
nature of the office, to the end that third persons may be
protected : no such reasons obtain in the case of a Sewerage
Commissioner.

Tt is submitted, therefore, that upon this point, the
case is bronght directly within the rule laid down in United
States vs. Le Barron.

Ix Coxorusiox : Points I and II, if deemed well taken,
however, end this case; while that last presented does not
cover any defalcations subsequent to December 17, 1860.

o E KALES,
Of Counsel for R. H. Foss,
Plaintiff in Error.
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This was an action of debt on the official bond of Sylvester
Lind, one of the Sewerage Commissioners of the city of Chi-
cago. Lind was elected commissioner under the provisions of
an act entitled ¢ An act to incorporate a Board of Sewerage
Commissioners for the city of Chicago,” approved February
14, 1855. The act provides for the election of * three persons
to serve as Sewerage Commissioners, one for the South, North
and West divisions of said city respectively, who shall each
be residents and freeholders of the respective districts for
which they are elected.” One commissioner was to be elected
each year, to serve for the term of three years. Said commis-
sioners and their successors were made & body politic and cor-
porate, by the name and style of the Board of Sewerage Com-
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missioners.” By the 34th section of the act it is provided,
that the “ Board shall appoint some other person to act as
secretary, and shall also appoint one of their number to act as
treasurer of said Board.” Apa by the 25th section, it is
required, that “each commissioner before entering upon the
duties of his office, shall give bond to said city in such sum and
with surety to the satisfaction of the Common Council of said
city, conditional for the faithfu] performance of his duties as
such commissioner, the amount of which bond may be increased
at any time, as the said Common Council may deem expe-
dient.”

Provision is made in the aet for borrowing $500,000 on
bonds to be issued by the Board, pledging the faith and eredit
of the city for their payment, to defray the cost of the execu-
tion of the plan of sewerage that should be adopted—said
bonds to bear interest at a rate not exceeding seven per cent.
per annum.

By the 51st and 57th sections, it is enacted that « the funds
of said Board remaining on hand shall at all times, until dis-
posed of, be kept deposited in such place or places of deposit
as shall, by an order of said Board, be directed,” and * shall be
drawn out upon checks or drafts, regularly numbered and pay-
able to the order of the respective person or persons for whose
benefit the same are intended, and briefly specifving for what
purpose or account the same are drawn.” It is further pro-
vided, that no member or ofticer of said Board shall, either di-
rectly or indirectly, receive any interest or profit whatsoever
on account of the deposit of any of the funds belonging to the
Board, or make use of, or borrow, any of the funds of said
Board, for his own private benefit or advantage; and if either
of the commissioners shall, directly or indirectly, receive or ap-
propriate to his own use or benefit, any of the funds, money or
property of the said Board, or shall take, pledge or borrow any
of the said funds or property, for his own use or benefit, such
commissioner shall be deemed guilty of embezzlement, and
shall be liable to indictment.
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The act provided that there should be three sewerage dis-
tricts in said city, corresponding to the three divisions of the
city, and an independent plan of sewerage was to be estab-
lished for such district. The accounts of the receipts and ex
penditures for each district were to be kept separate, and a
special tax was to be levied annually on the property of the re-
spective districts to psy the interest accrued on the bonds is-
sued for each district, and to provide a sinking fund “for the
liquidation of such bonds.

Mr. Lind was re-elected Sewerage Commissioner for the
West division or district, on the first day of May, 1860, his
first term of three ycars being then about to expire. His sec-
ond term was terminated on the first Monday of May, 1861,
by virtue of an act of the General Assembly, amendatory of
the City Charter of Chicago, approved Feb. 18th, 1861, which
abolished the office of Sewerage Commissioners, and trans-
ferred their powers to the Board of Public Works.

During his two terms of office Mr. Lind acted as Treasurer
of the Board. A deposit account was kept by the Board, in
his name as treasurer, with the Marine Bank. The official
checks drawn upon that fund were signed by Lind, and an ac-
curate account of them was kept by the secretary. At different
times between the first of June, 1859, and the 10th of April,
1861, divers large sums of money credited to this account,
were drawn out by Lind, upon checks signed by him as treas-
urer, and applied to his private use; and during the same
period various sums were deposited by Lind to the eredit of
the account, to reimburse, in part, the moneys thus unlawfully

converted.

The following statement shows the dates and amounts of the
fraudulent checks, and of the said deposits:

CHECKS.

1859.» June 17, -~ ctinfe i - SESEEvE $1,000 00
Jaly, 12, -Lah 1 -1 e SRCOREY 1,000 00

1,600 00

SEEBO. s



1859.

1860.

1361.

Aug. 6y eeeeemmmmmmea- 6,085 42
S T e by e A e s o 3,500 00
Qotwa i sinz, SREENE Ll 2,000 00
AT, v N L SRS <. 1,000 00
DT TRy REURE e - IR T 3,663 00
L I e S R 1,000 00
(ERTig o e LN 5 5,000 00
ARy, (i a S m oy oo i ey e 1,100 00
1 O . o ST SRS 1,000 00
g, O i, 1 - S R 775 00
VT s b s gt o £ B i s 5,100 00
April 17, e 500 00
AR G9 0T S G RN 1,000 00
B o = e it niomi = = 400 00
May 2,, ........................ 3,000 00
G e A b R el 500 00
0\ g ot i e S R M el 500 00
o bl L e M A 1,000 00
$40,723 42
IRt AR $5,000 00
(57 i - 1AT DN 2,020 00
N OV it s 3,000 00
(L S «e—a- 1,500 00
D ey 500 00
By 1,000 00
(004 o oo 2,000 00
(RN Y B W R 1,000 00
TANR G o it 1,090 00
Gy (- SRS 1,200 00
o (o R T 1,000 00
B Ut 2 1,000 00
SSRITD 8 e e e 380 00
A e e 5,500 00
Heb. 4. tests._ .8 3,000 00
) 615 10
APALL0- =t 5,300 00— 385,105 10

$75,828 52

”
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DEPOSITS.
1859. Sept. 2. ... .-- $ 2,000 00
Deo rldosnsr-c o 5,000 00
1860. Dec. 1.occoo--- 3,000 00

1861. Jan. 19 ... ... 30,000 00 $40,000 00

Record p. 89.

In addition to the sewerage moneys thus drawn by Lind
from the Marine Bank, it appears that on the 8th day of June,
1860, he drew $19,805, from the American Exchange Bank in
New York, which the Board had there on deposit to his credit
as treasurer, and that he appropriated $6,803, of this sum to
his own use. ;

Record pp. 89, 90, 99, 101.

In the spring of 1861 he also received the sum of $1,805 05,
a portion of the sewerage tax, which he kept and never ac-
counted for,

Record pp. 89, 102.

It is furthermore shown that on the 30th of November,
1860, Mr. Lind took from the office of the Board forty one-
thousand-dollar sewerage bonds, with interest coupons at-
tached, which had been duly executed with a view to their
negotiation and sale, and that he has never returned or
accounted for them. ‘On the 19th of January, 1861, these
bonds were hypothecated by Lind to the Marine Bank as col-
lateral security for his private note for $30,700, then discounted
by the bank. This note was afterwards sold, and it was sub-
sequently ascertained that the bonds had been transferred to
parties in New York. The net amount of the above discount,
$80,000, was passed to Lind’s credit as Treasurer on the
sewerage account at the Marine Bank.

See Record pp. 102 to 118, 120 to 127, 133, 136 to 139,
150 to 152, 161.
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The above bonds were a portion of the second loan sewer-
age bonds, authorized to be issued by an act of the General As-
sembly, approved February 14th, 1859 ; by which it was expressly
provided, that the Board of Sewerage Commissioners should
hold, apply and appropriate said bonds and their proceeds,
“for the same objects and purposes, and subject in all re-
spects to the same terms, conditions, restrictions, penalties and
liabilities, as are contained in the act to which this is an addi-
lion, and the act shall apply in the like manner, to all intents
and purposes, to the said bonds hereby authorized to be issued,
and the proceeds thereof'; and to the rights, duties and liabili-
ties of said Sewerage Commissioners respecting the same, as if
the said bonds hereby authorized to be issued had been issued
under and by virtue of the act to which this is an addition.”

On the 24th of June, 1861, the city received from Mr. Lind
n cash, the sum of §16,027.69, which was passed to his credit,
and no other payments than those already mentioned have
been made by him.,

This suit was commenced on the 22nd day of August, 1861.
The bond on which the action is founded is for the penal sum
of $100,000, and is conditioned as follows:

“The condition of the above obligation is such that,
whereas the above bounden Sylvester Lind was duly elected to
the office of Sewerage Commissioner of the West District of
the city of Chicago, for the term of three years, at an election
held on Tuesday, the first day of May, A. D. 1860, under and
by virtue of an act of the General Assembly of the State of
Tllinois, entitled  An act to incorporate a board of Sewerage
Commissioners for the city of Chicago,” approved February 14,
1855 ; and whereas the above bounden Sylvester Lind has ac-
cepted said oftice ; now, therefore, if the said bounden Sylvester
Lind shall well and faithfully perform bis duties as such Com-
missioner, and shall well and truly appropriate, account for and
pay over all moneys and funds coming to his hands or control
by virtue of the provisions of the act aforesaid, then this obli-
gation shall be void, otherwise to be and remain in full force
and effect.”
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The bond is dated the 23d day of May, 1860, and was pre-
sented to the Common Council and approved by them on the
17th of December, 1860. The precise date of its delivery to
the City Clerk does not appear. The only evidence upon that
point is the testimony of Mr. Kohn, the City Clerk. Ie testi-
fies that it was lett in his office in the beginning of June, and
the jury, to whom this question was distinctly submitted in the
instructions, have tound that the delivery was prior to the 8th
of June, 1860.

On the facts proved at the trial, the city claimed the right
to recover damages to the amount of $37,911.94, according to
the following statement :

Amount converted by Lind,
subsequent to June 7th, 1860, is
as follows:

‘June 8, 1860. Amount received

from American Ixchange

Bank, N. Y., not accounted

for by Lind .o oo oo ooeooo- $6,805.00
Amount of 17 checks drawn by

Lind on Marine Bank, all

subsequent to July 1, 1860,

and not accounted tor by

Vi e LT, | 35,105.10
Sewerage tax received and re-

tained by Lind in Spring of

THOTMERER S SOl d Ly 1,850.05
Jan. 19, 1881. Forty sewerage

bonds converted by Lind—

principal o oo oo oo oo 40,000 00
Interest at 7 per cent., as per
coupons attached.--- ... [8,671.11—— $87,431.26

Credits to which defendants
are entitled :

2
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Deec. 1, 1860. Cash deposited

1o credit of sewerage account

in Marine Bank___________ $3,000.00
Jan. 19, 1861. Cash deposited

to credit of same account___ 80,000.00
June 24, 1861. Cash paid by

Lind to city authorities.___ 16,027.69
Interest at 7 per cent. from June

24, 1861, on $5,267.54, bal-

ance to his credit after satis-

datelZtec frer s L ST 491.68—— 49,519.32

Balance now due..__.. $37,911.94

The jury returned a verdict for this amount on the 24th day
of October, 1862. A motion for a new trial was made by the
defendants, which motion was overruled on the “8th day of
November, 1863. Judgment was thereupon rendered in favor
of the city, for $100,000 debt, to be satisfied on payment of
$37,911.94, the damages assessed by the jury, with the legal
interest thereon from the 24th day of October, 1862.

To reverse this judgment two of the sureties have sued out
this writ of error. The points on which they rely for a reversal
of the judgment will be briefly noticed.

Points.

1K

The sureties insist, in the first place, that the terms of their
obligation are not broad enough to render them liable either for
the moneys or bonds converted by Lind. Our first inquiry,
then, is, what is the nature and extent of the engagement made
by the sureties, as indicated by the written contract.

We admit the rule, that the liability of sureties is not to be
extended by implication beyond the scope of their undertak-
ing. They have a right to stand upon the terms of their en-
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gagement. Yet in ascertaining the extent to which they are
bound, the same regard must be paid to the intention of the
parties, as derived from the language used in the instrument,
as in the construction of all other instruments. In adjudicat-
ing, therefore. upon the construction and legal effect of the
bond in question, the common rule of interpretation must be
applied : namely, ¢ that it ought to receive that construction
which its terms will admit, and which will best effectuate the
intention of the parties, to be collected from the whole of the
agreement, and that greater regard is to be had to the clear
intent of the parties than to any particular words which they
may have used in the expression of their intent.”

Rochester City Bank v. Elwood, 21, N. Y. 88.

The authorities clearly show, that in construing the condi-
tion of a bond, when the intention of the parties is manifest,
the Court will suppress all useless and insensible words, and
even supply accidental omissions, in order to give effect to that
intention.

Tredell v. Barbee, 6 Ired. 250.

Bennehan v. Webb, 6 Ired. 57.

Cooke v. Graham’s Admr., 3 Cranch, 229.
Whitset v. Womack, 8 Ala. 466.

1. The bond in this case recites, in strict accordance with
the fact, that Lind had been duly elected to the office of Sew-
erage Commissioner of the West District, under and by vir-
tue of the act to incorporate the Board of Sewerage Commis-
sioners, and that he had accepted said office. The under-
taking of the sureties was that he should “well and faithfully
perform his duties as guch commissioner.” This is the condi-
tion and the only condition prescribed by the statute. We
insist that it binds the sureties for any misconduct of Lind as
a mewber of the Board, and for the faithful performance of all
duties which devolved upon him as commissioner under the
sewerage act. To give it any narrower construction would be
consistent neither with the evident intention of the parties nor
the language used. The law under which Lind was elected is
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expressly referred to in the recital, and the duties required of
him by that law must be regarded as explanatory of the intent
of the sureties. If, therefore, the embezzlement by Lind of
moneys belonging to the Sewerage Board, which he got into
his hands by virtue of his official position, and the unlawful
conversion of its bonds entrusted to him as a member of the
Board, were violations of his duty as Sewerage Commissioner,
it necessarily follows that the sureties are liable therefor by the
express terms of their contract.

2. The legal effect of this general statutory condition is
not controlled or qualified by the additional undertaking, that
Lind ¢ shall well and truly appropriate, account for and pay
over all moneys and funds coming to bis hands or control by
virtue of the provisions of the act aforesaid.” This special
clause furnishes no evidence that the parties did not use the
general words in the preceding clause in their natural and un-
restricted sense and meaning. The first is a distinct and inde-
pendent condition and pursues the statutory requirement.
Being unqualified in itself, and neither inconsistent nor con-
nected with the special subsequent clause, it must be regarded
as an absolute undertaking according to the ordinary sense of
the words used. It is a rule, that what is generally spoken
shall be generally understood, generalia verba sunt generaliter
intelligenda, unless it be gualified by some special subsequent
words; and general words cannot be so restricted as to
exclude a case both within their object and their ordinary
sense, without violating the fundamental rule, which requires
that effect should be given to such intention of the parties as
they have used fit words to express.

Broom’s Legal Maxims, 502, 508,

Smith v. Compton, 3 B. and Ad. 189.

Crossfield v. Morrison, 1 M. G. and S. 286.

Saward v. Anstey, 2 Bing. 519,

The rule, that where an implied covenant is followed by an
express covenant, the former is controlled or qualified and re-
strained by the latter, does not apply. It is true the sureties
do not by the first clause of the condition, undertake in so
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many words for the faithful application by Lind of the moneys
he might get into his hands as Commissioner, and so an obli-
gation of that sort may in one 8ense be said to be implied.
But it is not an implicd undertaking within the meaning of the
above rule. It is only those covenants which the law itself
implies that can-be properly considered covenants in law.
Here the obligation is created by the agreement of the parties,
and the liability of the sureties, under the clause in question,
for moneys unlawfully converted, i8 no more an implied one
than their liability for any other violation of duty on the part
of their principal. In this sense of the term, an implied under-
taking differs nothing in its operation or legal consequences
frown an agreement in express words.

Williams vs. Burrill, 1 M. G. & S. 430,
Bower vs. Hodges, 13, C. B. 675.
Hawk vs. Mc Cullough, 21 1lls. 220.

It is, moreover, insisted by the plaintiffs in error, that this
special clause in the bond, on which they rely to control and
qualify the legal effect ot the geuneral clause, is wholly inopera-
tive. No moneys or funds, they say, could come into Lind’s
hands by virtue of the actrof 1855, and so no possible liability
could be created by that clause agaivst the sureties. If this
be so, there is no operative and valid special clause providing
for the delinquency and misconductshown in this case, and the
second useless clause can have no operation to exclude or re-
strain the first. If the latter partof the condition be void or
inoperative, it will not vitiate the former, which pursues the
language of the statute. In such cases the maxim will apply,
Utile per inutile non vitiatur. e

Gwynne vs. Burnell, 2 Bing. N. C. 24,

The authorities furthermore show that this special condition,
being one not required by the statute, may be rejected as sur-

plusage.
Shunk vs. Miller, 5 Barr, 250.
Wood vs. State, 10 Mis. 698.
U. 8. vs. , 1 Brock. 195.

Diaon vs. U. S, 1 Brock, 177.
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3. If the foregoing views in respect to the legal effect and
operation of the first clause of the condition are correct, it is
not material to inquire what the parties intended by their spe-
cial undertaking, that Lind should “ well and truly appropriate,
account for and pay over all moneys and funds coming to his
hands or control by virtue of the provisions of the act afore-
said.” The court will presume, however, that the parties at-
tributed some efficacy to it ; and should it be deemed necessary
to inquire, it will not be found very diflicult to ascertain what
they really intended by it.

The members of such a Board must, from the necessity of
the case, in the course of their official duty, receive from time
to time into their hands, and have within their individual con-
trol, large sums of public money. Moneys which are thus re-
ceived by a commissioner may be properly enough said to have
come into his hands by virtue of the actfrom which he derived
his official authority. In the present case, some of the moneys
embezzled by Lind consisted of a portion of the sewerage tax,
paid over to him as commissioner, and another large amount
was a sum drawn by him from the Bank in New York for a
legitimate purpose, but afterwards.converted and applied to
his own use. The moneys fraudulently drawn from the Marine
Bank were moneys placed within his control as treasurer, by
virtue of the act under which he was appointed. The bonds
were delivered to him as commissioner—whether for safe keep-
ing or sale does not appear—but he got possession of them
only by virtue of his official position, and thus they may be
said with propriety, to have come into his hands by virtue of
the act which conferred this official authority upon him. It
was unquestionably the recal intention of the parties to this
bond, to provide by the special clause in question for the faith-
ful appropriation of all moneys and funds that might in any of
these ways come into the hands or within the reach or control
of Mr. Lind, and if the clause will admit of such a construction
the Court will not hesitate to adopt it, and thus give effect to
what must have been the clear intent of the parties.

‘We submit, therefore, that the embezzlement of the moneys
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and the conversion of the bonds were manifest breaches of
both the general and special conditions inserted in the obliga-
tion.

e

The forty Sewerage Bonds converted by Lind were properly
authorized to be issued. They appear on their face to have
been duly issued, are transferable by delivery and are binding
on the city in the hands of a bdona fide holder, although in fact
disposed of by Lind contrary to law.

Delafield v. State of Ills. 2 Hill, 159, 177.
Stoney v. Am. Life Ins. Co., 11 Paige, 635.
Lisher v. Morris Canal Co., 1 Stockton’s Ch. 667. -
Johnson v. County of Stark, 24 Ills. 92.

The city having been subjected or exposed to a legal liability
upon these bonds, by the unlawful act of Lind, who negotiated
them in violation of his duty and contrary to the provisions of
the act of 1855, defining his powers and duties as commission-
er, his sureties are liable to the city for the amount of said
bonds and the accrued interest.

The ordinance authorizing the issuing of the bonds was not
illegal; nor was it prematurely passed. The evidence shows
that a plan of sewerage had been adopted, and $500,000, pre-
viously borrowed, had been expended in the execution of the
plan, before the issue of the bondsin question was approved
by the common Counecil.

Besides, the power to approve the issue of Sewerage bonds
could be lawfully exercised by the Common Council, as well
before as after the adoption of a plan of sewerage.

The act of 1855 does not restriot the exercise of this power
in the manner contended for by the plaintiﬂ's in error. Section
17 of that act has reference only to the issue of the bonds by
the Sewerage Commissioners, and inno way qualifies or con-
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trols the authority conferred by section 3 on the Common
Council to approve of such issue.

The fact that these bonds were issued under the act of 1859,
does not relieve the sureties from liability. That act was passed
before this engagement was entered into by the sureties, and
the Common Council had also before then approved of the issue
of the bonds in question.

Although these bonds were not issued under the act of 1855,
Lind, as before shown, may be propery said to have got them
into his hands by virtue of the provisions of that act; and the
conversion of them was, therefore, a breach of the special as
well as the general clause inserted in the condition of his offi-

cial bond.

IIL

Another ground on which the sureties seek to shield them-
selves from liability, is, that the fraudulent checks drawn by
Lind on the Marine Bank were not in legal form, and that the
bank ought not to have honored them.

The evidence shows that the deposit account was kept in the
name of ¢ S. Lind, Treasurer.” As treasurer of the Board, it
became one of his duties, from the nature of his office, to
receive and disburse moneys, to draw checks and adjust the
accounts with the different banks where he made deposits.
The checks in question were signed by him as treasurer, with
the expectation and intention that they would be paid from the
sewerage fund. He knew they were so paid, and at every
settlement or balancing of the account at the bank, the checks
were surrendered to him and filed away as vouchers in the
office of the Sewerage Board. It is true the checks were
not drawn according to the statutory form, but the fact that he
violated the law in this particular also, can hardly be consid-
ered a satisfactory reason for discharging the sureties from

liability for the money he embezzled.

TSR A—
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IV.

The fact that Lind was the acting treasurer of the Board at
the time of these embezzlements, does not shield the sureties
from liability. Parties to such a bond are always supposed to
contract with reference to the existing state of the law, and
the law provided that the Sewerage Commissioners should
appoint one of their own number to act as treasurer. The
sureties were, therefore, apprised when they executed the bond,
that the duties of treasurer might devolve upon their princi-
pal, and that he was in fact then pretending to discharge them.
They undertook for the faithful performance of all duties
which might under the act be required of him." The law
required no additional bond from the treasurer, and neither
the Common Council or Board of Sewerage Commissioners
could have compelled him to give one.

Ve

It is also insisted by the sureties, that they are discharged
from all liability both for the moneys and the bonds converted
by Lind, because the city has settled with the Marine Bank,
without requiring the bank to makegood to the city the amount
paid out on the fraudulent checks.

This settlement was made on the 21st of August, 1£62. The
city agreed to receive the sum of $52,994.56, in full satisfaction
of the sum of $58,882.84, the balance then remaining in said
bank to the credit of the sewerage fund—the settlement, when
consummated by the payment of the money, to be in full and
final discharge of said bank ¢ from all liabilities of said city or
its authorities for any deposits made” with said institution.

See Abstract p. 22.

Tt will be seen on examining the instrument executed by the
city that it relates only to the deposits made with the bank. If
any right of action accrued to the city against the bank, grow-
ing out of its transaction with Lind respecting the forty sewer-
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age bonds, that right of action still subsists. Itis not released,
nor is the liability of the bank, in respect to that transaction, in
any way affected by the settlement in question. This settle-
ment, therefore, can have no possible bearing upon the liability
of the sureties, so far as the bonds are concerned.

It is equally a mistake to suppose that it affects in any way
their liability for the moneys embezzled.

It is assumed by the sureties, that the city might have com-
pelled the bank to pay these moneys over again. But this is
a point to be proved ; and if not clearly established by the
evidence in this case, the objection founded upon it must be
disregarded. Some of the evidence bearing upon this ques-
tion is briefly referred to in the plaintiff’s 10th instruction,
(see Abstract, page 26), but it may assist the court if the lead-
ing facts are noticed here a little more in detail. It appears
then, from the evidence, that there were in all 38 of these
fraudulent checks. They were drawn at different times
between the 17th of June, 1859, and the 10th of April,
1861. Ten of them, amounting in the aggregate to $25,848.42,
were drawn during the year 1859, and eleven more, amounting
in all to $14,875, prior to the 23d of May, 1860, when the bond
in suit is dated. At several different times during this period
of one year and ten months, within which these checks were
drawn and cashed at the bank, the bank account was balanced,
the pass book ¢ written up,” and the checks returned as
vouchers to the Board of Sewerage Commissioners. No
objection was made by any member or officer of the Board to
the payment or allowance of the checks, nor was the bank ever
apprised that there was any impropriety in cashing checks
drawn in the way these were. There is no evidence that the
officers of the bank had any knowledge or suspicion of the
illegal purpose for which they were drawn, or any reason what-
ever to suspect Lind of dishonesty or official misconduct.
The deposit account was kept in the name of ¢ S. Lind, Treas-
urer,” and it does not appear that the bank was ever notitied
that any particular form was necessary to be observed in
drawing checks upon the sewerage account.
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The guestion is, whether on this state of facts the Board of
Sewerage Commissioners could have sustained an action
against the bank for the recovery ofthe moneys paid upon these
checks. It would seem perfectly clear that this question must
be answered in the negative, and, if so, it will not be pretended
that the city could maintain such an action, for the city has
gucceeded only to the rights possessed by that Board.

Philips vs. Belden, 1 Kdw. Chan. 1.

U. S. Bank vs. Bank of Georgia, 10 Wheat. 333.
Gloucester Bank vs. Salem Bank, 17 Mass. 83,
ZLangdon vs, Roane's Admr. 6 Ala. 518.

Buaker vs. Biddle, 1 Bald. 418.

Skyring vs. Greenwood, 4 B. and C, 281.

Willis vs. Jernegan, 2 Atk. 251

We submit, therefore, that the settlement made by the city
with the Marine Bank has in no conceivable way prejudiced
the rights of these sureties.

VI

The bond in suit was obligatory upon the obligors from the
time it was executed and delivered to the City Clerk as and for
the bond required by law from Lind, as Sewerage Commis-
sioner.

The act of 1855, does not make its approval by the Common
Council necessary to its validity.

Green vs. Wardwell, 17 1lls. 278.

Sutherland vs. Phelps, 22 Ills. 93.

Musselman vs. The Commonwealth, 7. Barr, 240,
Skellinger vs. Yendes, 12 Wend. 306.

State vs. Cromwell, T Blackf. 70.

Moore vs. State, 9 Mis. 330.

Auditor vs. Woodruff, 2 Pike 78.

Taylor vs. The Auditor, 2 Pike 174.

Broome vs. U. S., 156 How. 143.
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T_he only evidence respecting the date of its delivery is the
testimony of Mr. Kohn. The jury have passed upon that evi-
dence, and the court will not disturb their finding.

French vs. Lowry, 19 Ills. 158.
Archdale vs. Moore, 19 Ills. 565.

VIL

Interest was properly allowed by the court on the amount of

the verdict, from the time it was rendered to the rendition of
judgment.

Johnson vs. Railroad Co., 43 N. H. 410.
People vs. Gaine, 1 Johns. 343.

Bull vs. Ketchum, 2 Denio. 188.
Vredenburg vs. Hallett, 1 Johns. Cases, 27.
Lord vs. Mayor, &ec., 3 Hill, 426.

Vail vs. Nickerson, 6 Mass. 262.

Robinson vs. Bland, 2 Burrows, 1085.
Sutton vs. Morgan, 5 Taunt. 758.

vs. Edmunds, 8 Taunt. 346.

B. F. AYER,
CQounsel for Defendant-in Error.
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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION.

OF THE APRIL TERM, A. D. 1864.

————————

ROBERT H. FOSS axp

"BENJAMIN F. CARVER, Inrr’p &ec.,

Plaintiffs in __Erro-)', ;
Vs, .
CITY OF CHICAGO,
Defendants in Error.

This is an action of debt on an official bond of Sylvester Lind as Sew-
erage Commissioner, executed by said Lind, Robert H. Foss, Benjamin
F. Carver, and Alexander H. Heald.

The declaration was filed at the September Term, A. D. 1861, of the
Superior Court of Chicago, and contains two counts substantially the

same, except as to the breaches assigned.

The declaration alleges that on or about the 1st day of May, 1860,

Lind was clected Sewerage Commissioner for the west Sewerage district
of the City of Chicago; that he qualified on the 7th of the same month ;
that he afterwards entered into an official bond for the performance of the
duties of his office, wherein the plaintiffs in error, Foss and Carver,
together with A. H. Heald, became sureties; the bond bears date the
23d day of May, 1860, and is substantially set out, in a copy annexed
to the declaration ; and is in the words and figures following :

BOND SUED ON.

Know all men by these presents. that we, Sylvester Lind,
of the City of Chicago, County
of Cook, State of Illinois, are held and firmly bound unto the City of
Chicago in the penal sum of one hundred thousand dollars, for the pay-
ment of which sum of money well and truly to be made, we bind our-
selves, our heirs, executors and administrators, jointly and severally,
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38 to 55
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tirmly by these presents. Sealed with our seals, and dated this twenty-
third day of May, A. D. 1860.
~ The condition of the above obligation is such that, whereas the above

bounden Sylvester Lind was duly elected to the office of Sewerage Com-
missioner of the West District of the City of Chicago for the terin of
three years, at an election held on Tuesday, the first day of May, A. D.
1860, under and by virtue of an act of the General Assembly of the State
of Illinois, entitled “An Act to incorporate a board of Sewerage Com-
missioners for the City of Chicago,” approved February 14th, 1855; and
whereas the above bounden Sylvester Lind has accepted said office; now,
therefore, if the said bounden Sylvester Lind shall well and faithfully
perform his duties as such Commissioner, and shall well and truly appro-
priate, account for and pay over all moneys and funds coming to his
hands or control by virtue of the provisions of the Act aforesaid, then
this obligation shall be void, otherwise to be and remain in full force and
effect.

SYLVESTER LIND, [L. s.]

In presence of — ROBERT H. FOSS, [t.s.]
A. H. HEALD, [z. s.]
B. F. CARVER, [r. s.]
(Endorsed) Approved 17th December, 1860.

It is alleged in the declaration that this bond was delivered to the
City Clerk about the day of its date, as the official bond of said Sylvester
Lind : and that afterwards, and on the 17th day of December, 1860, it
was duly accepted, and approved by the Common Council.

The breaches assigned arc in substance :

1st—That Lind did not well and faithfully perform his duties as

Sewerage Commissioner for the West District of Chicago.
*

2d—That he did not during his term, (and until his office was abol-
ished, &e.,) well and truly appropriate, account for and pay over all
moneys and funds coming to his hands or control, by virtue of the pro-
visions of an act of the General Assembly of this State, entitled “An Act
to incorporate a board of Sewerage Commissioners for the City of Chi-
cago.” Approved February 14th, 1855.

Under these breaches the particulars of the supposed misconduct of
Lind are set out at much length, and, it is alleged, constitute a ground
of recovery against Lind and his sureties upon his official bond. As the
question whether the facts set out make out a case, arises upon the evi-
dence introduced at the trial, and hereinatter contained, they are omitted
here.
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To this declaration Foss and Carver scverally pleaded non est fac-
tum : and the City of Chicago, by its counsel, stipulated with Foss and

51, 62 . ; AR
5L, 62 Gapver severally, that upon the trial they might give in evidence there-

under any legal defense which either of them might have therein on the
merits, which would be admissible under any special pleas well pleaded ;
and these stipulations were' filed in the cause, and the issues thus made
up between the said City and Foss and Carver. :

Lind, by his attorncy, pleaded non est factum alone. And Heald
suffered defanit.

Afterwards, at the October Term, 1862, the cause came up for trial be-
fore Hon. Van IL. Higgins, Judge, and a jury ; and thereupon the plain-
tiff introduced the following evidence, to-wit :

An Act of the General Assembly entitled “An Act to incorporate a
board of Seweraze Commissioners for the City of Chicago.” Approved
February 14, 1855.

Also, an Act approved February 14, 1859, entitled “An Act in ad-
dition to” the foregoing Act of February 14, 1855.

By agreement ot counsel reference is made to the pulished laws of

the State for the contents of those Acts, both in the Court below and in
the Supreme Court.

A. J. Marble called and sworn for plaintiff, and testified :

I an City Clerk. M. Lind was qualified as Commissioner on the
Tth of May, 1860.

It was admitted that Lind was duly elected and qualified as Sewer-
age Commissioner tor the West sewerage district, of the City of Chicago.

An ordinance of the City, passed by the Council March 3, 1860, was
bere read in evidence. This ordinance authorizes the Board of Sewerage
Commissioners to Zssue and sell $250,000 of Bonds authorized by the Act
of 14th of February, 1859 ; and directs the Mayor and Clerk to mark the
Bonds approved, in conformity with the 3d Section of the Act of 1855,
and of the above mentioned Act of 1859.

Cross-Ezamined.

The books of the Board are in its custody. Lind did not tender any
Bond when he qualified. The records show that his Bond was tendered
to the Common Council for the first time Deec. 17, 1860.

Direct—
The record shows that it was entered and approved by the City.
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Cross Lx.—
I was not then City Clerk, but was in the office from the middle of
TFebruary, 1860, to the 1st of June.

The record of the 17th Dec., 1860, is as follows: ¢ The official Bond
of Sylvester Lind was presented, and, on motion, the same was approved.”
The witness here identifies the Bond in suit as the one referred to. I
have no knowledge of the time of its delivery. There were no meetings
of the Common Council from Sept. 10th to Dec. 8d, 1860 ; and none
from then till Dec. 17th. Witness identified another Bond given by Lind
in his previous term of office as Sewerage Commissioner, signed by Geo.

Smith as surety.

A. Kohn testified for Plaintyf :

Witness examined official Bond of Lind, and stated that he copied it
into the Books when City Clerk; that he was City Clerk from May 7,
1860, to May 7, 1861 ; that the Bond was brought into the City Clerk’s
office in the beginning of June, 1860 ; that it was afterwards in the hands

of Mr. Foss to report on, as Chairman of the Finance Committee; sup-

posed Foss felt some delicacy about reporting, and had possession of it
till sometime before Dec. 17, 1860, and that witness took it mp to the
Council at that time; that it was then approved, and he recorded it. The
Bond was here read in evidence, and is the same attached to the declara-

tion, and hereinbefore set forth.

The condition of the Bond is in substance as follows:

After reciting that Lind was duly elected Sewerage Commissioner
for the West District of Chicago, at an election May 1st, 1860, under and
by virtue of an Act of the General Assembly, entitled “An Act Zo incor-
porate @ Board of Sewerage Commiseioners for the City of Chicago,”
approved February 14, 1855, it is recited, that “if the said bounden
Sylvester Lind shall well and faithfully perform his dnties as suck Com-
missioner ; and shall well and truly appropriate, account for and pay
over all moneys and funds coming to his hands or control, by virtue of
the provisions of the Act aforesaid, that then the obligation should be
void.

The Bond is marked ¢ approved 17th December, 1860.”
Kohn Cross-Eramined :

I read the Bond in the month of June; know it‘was that time, as I
was there the beginning of May and after a few weeks the Bond was
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handed me. I putitinto a box, and remember its being there ; fix the
time because it was three or four weeks after I came into office. The
Bond was written by Mr. Marble on the 23d day of May, I suppose. I
take it for what it says, and it says that day. The Bond was for $100,000,
gigned by Lind, Ifoss, Heald, and another man.

@ues.—Do yon know it was signed by those men at the time you
read it ?

Ans.—I know it was signed by IFoss and Carver, and I thought them
the best men on that Bond. :

Ques.—Who gave the Bond to Foss?

Ans.—I am not sure. I only know it was brought to me in June;
afterwards taken by Ifoss, and then brought back by him in the Fall. I
believe it was signed by Foss and Carver when I first saw it.

Ques.—Who delivered the Bond to Foss?

Ans.—I could not say that I did; but I know it was in Foss’ hands
tfor several months.

Ques.—1 asked you who delivered it ? If you did not, who did ?

Ans.—I was in New York, and had Mr. Marble there to attend to
my duties. Mr. Marble may have delivered it. Mr. Foss returned the
Bond to me a week or ten days before it was approved, Dec. 17, 1860.

Col. William Gamble testified :

I was Secretary ot the Board of Sewerage Commissioners during its
existence. It was my duty to keep the records of the Board ; kept all
the official accounts. I had charge of the books and papers ot the Board.
The Treasurer of the Board sometimes had charge of the bank pass-books
of the Banks where the Board had deposits ; sometimes they were in the
office ; the check books were in the safe under my charge ; kept Journal
and Ledger and account with each Bank. I drew all the official checks ;
they were filled up by me, and signed by Lind, Treasurer; or, if he was
not there, by some of the other Commissioners ; I or Lind made deposits
at Bank ; when official checks were drawn, I entered same on * stubs,”
with amount and date. The Board had an account at the Marine Bank ;
their books show the amount of the deposits and credits.

A statement was here shown witness, prepared by himself from the
books, papers and accounts of the Board. Witness continues : The state-
ment shows the date and amount of each check drawn. The checks were
here put in evidence, and those subsequent to July 1, 1860, (the time
from which the city recovered on the Bond), were as follows ;
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96, 97, 98 10 checks payable to 8. Lind, or bearer, drawn on the Chicago
Marine and Fire Insurance Co.; amounting in all to. ... $20,610 00
1 check payable “to draft on New York” or bearer, drawn
on the C. M. & F. Ins. Co. for............ooouuun... 5,300 00

The form of these checks, except dates and amounts, is as follows :

No.- Curcaco, July 2d, 1860.
Clicago Marine and Fire Insurance Company:

Pay to S. Lind, or bearer, Five Thousand Dollars.
$5,000. S. LIND, Treasurer.

Also 4 Checks drawn on the Chicago Marine and Fire Insurance Co.
and the Marine Baunk, together, as follows:

1 Check to “A. B. C. & Co., or bearer,”. ...... S 500
1 do to “E.F. Brown, or bearer,”.... .... 380
1o dos  to .8 Zind, ov bearer,y”. ... .. 5,500

1 do to “E.I Tinkham & Co., or.bearer,”. 615 10
Making thus drawn,

The form of these checks is as follows :

No. Cmioaco, ......... , 1861.
MArINE BANK :
Chicago Marine and Fire Insurance Company:
Pay S. Lind (or as the case might be) or bearer, Five Thousand
Five Hundred (or whatever the sum) dollars.

$5,500 S. LIND, Treasurer.

Also 4 Checks on the Marine Bank, alone, of the same form as the
foregoing, except the Bank, to-wit :

1 Check to “B. . Carver, or order,”........ ... $1,000
1 do to“E.I Tinkham & Co., or order,”..... 1,200
W e R R e e L $2,200

Recapitulation of amounts :

11 Checks on C. M. & Fire Ins. Cosyevvvvnnnvvnnn.... $25,910
4 do on Marine Bank & Fire Ins. together,... ... 6,995 10
2 do on Marine Bank alone,....... ............ 2,200

IROtALS e i izamis s SdRiRE L Sl o e S B $35,105 10
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The above Checks also show that thirteen of them were.
payable to Lind, himself, to the amount of....$81,410

ToA.B.C. & CO, .......................... 500
iLo fEpiE Brownsas: Stee U b s ot 0l 380
Mo B T T nham & G0z o oo s el o e e 1,815 10
Nof BN ECaryer i e ol § S s 1,000

$35,105 10

The illegal checks drawn by Lind during Ais previous term, and
prior to July 1, 1860, were as follows:

On Chicago Marine and Fire Ins. Co., commencing July 12, 1859,
and ending May 9, 1860,
16 Checks, mostly to S. Lind, or bearer, amounting to. . .$36,548 42
On Marine Bank of Chicago from June 17, 1859 to May
15, 1860,
6 checks mostly to S. Lind, or beurer, amounting to .... 5,175 00
Total illegal checks prior to Lind’s term of office, com- ——
menceim ofin SV sy S8 6 0 S $41,723 42

The witness Gamble continues: These checks were returned to
Lind, as Treasurer, at different times when the pass book was written up,
and.placed in the office safe.

Ques.—State whether any of these checks were drawn on account of
Sewerage Commissioners.

Ans.—No, sir; they were drawn on private account.

I did not know any thing about the drawing of these checks, and
dow’t know what was done with the money. It was not used for sewer-
age purposes. Semi-annual statements were made by the Board to the
Council ; these reports were of the money that ought to be on hand ;
there was no account of these checks in the reports. There were five
semi-annual reports, as follows :

Deec. 31, 1858. June 30, 1859. Dec. 31, 1859.
June 1, 1860. Dee. 31, 1860.

These checks were not taken into account in the reports. The re-
ports were signed by Lind, and sworn to.

The witness further testifies that Lind obtained of the American Ex-
change Bank, New York, where an accoun& was kept, $6,805,”more than
he could account for, and that it was chargéd to him.

1
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The witness next proved the receipt by Lind and which he never ac-
counted for of $1,805.05 of sewerage moneys.

The witness is here shown a fuc simile of the 40 Sewerage Bonds
alleged to have been embezzled by Lind; and he says they were the
same in form except the number. The bond shown witness is as follows :

Unirep Startes or AdEricA, STATE oF ILLiNors.

" No. 305—B. 3 $1000.

Chicago City Sewerage Commissioners’ Second Loan.

0

Know all men by these presents, that there is due from the city of
Chicago, in the State of Illinois, to the Board of Sewerage Commission-
ers of said city, or bearer, one thousand dollars, lawful money of the
United States of America, payable on the first day of July, A. D. 1884,
at the American Exchange Bank in the city of New York, with interest
at the rate of seven per centum per annum, payable semi-annually on
the first days of July and January in each year, on the presentation and
surrender of the annexed couwpons. 7Z%es bond @s executed and issued in
conformity with and by the authority of an Act of the General Assem-
bly of the State of Illinois, entitled “ An Act to incorporate a Board of
Sewerage Commissioners for the City of Chicago,” approved February
14¢h, 1855, anthorizing said Commissioners to borrow a sum not exceed-
ing five hundred thousand dollars, and of an Act entitled “An Act in
addition to” said first mentioned Act, approved February 14th, 1859,
authorizing said Commissioners to borrow a further sum of not exceeding
Jiwe hundred thousand dollars. TFor the punctual payment of the princi-
pal and interest of this bond, and for the liquidation of the principal at
the maturity thereof; the faith and credit of said city of Chicago and the
sinking fund to be provided in conformity with and by the authority of
said Acts of the General Assembly, are hereby irrevocably pledged.

In testimony whereof, the undersigned, duly elected as a Board of
Sewerage Commissioners for the city of Chicago, @ body politic and
corporate, by the name and style of * The Board of Sewerage Commis-
stoners of the City of Clicago,” have signed this bond, and caused the
seal of said Board to be hereunto affixed, at Chicago, in the State of
Illinois, the first day of July, A. D. 1859.

PHILIP CONLEY, Sewerage

[Seal.] J. D. WEBSTER, }

S. LIND,

Commissioners of
the City of Chicago.



The issue of this bond has been approved by the Common Couneil
of the city of Chicago, by a vote of a majority of all the Aldermen, by
law authorized to be elected, and the same is hereby marked “Approved,”
in conformity with an Act entitled “An Act to incorporate a Board of
Sewerage Commissioners for the City of Chicago,” approved February
14th, 1855, and of an Act in addition to said first mentioned Act, ap-
proved February 14th, 1859.

In witness whereof, the Mayor and Clerk of said city have hereunto
set their hands and affixed the corporate seal of said city, this fifth day
of March, A. D. 1860.

[Seal of City ot Chicago.] JOHN C. HAINES,
H. KREISMAN, Mayor of the city of Chicago.
Clerk.

Eaxtracts from the Act of Incorporation of the Board of Sewerage Com-
missioners of the City of Chicago.

3. The said commissioners shall have power to borrow, from time
to time, as they shall deem expedient, a sum not exceeding five hundred
thousand dollars, upon the credit of the said City of Chicago, and shall
have authority to issue bonds pledging the faith and credit of said city
for the payment of the principal and interest of said bonds, which bonds
shall issuc under the seal of said Board of Commissioners and shall be
signed by them, and may be payable at such place and in such currency
as they shall deem expedient, and bearing interest not exceeding seven
per cent. per annum. Provided, that the said Commissioners shall not
sell the said bonds, whatever rate of interest the same may bear, at a rate
which will yield over seven per cent. per annum. Provided further, that
no bonds shall be issued until the Common Council shall have approved
of such issue, by a vote of a majority of all the Aldermen by law au- *
thorized to be elected, and provided that all bonds issued, before they
shall be binding upon said city, shall be marked approved by the Mayor
and Clerk of said city, under the seal of said city, and that such signa-
ture and seal shall be conclusive evidence to the holders of said bonds of
the fact of such approval. :

18. Itshall be the duty of the Board to report to the Common
Council twenty days prior to the time fixed by the ordinance of said city
for the assessment of city taxes, the amount which will be required to be
raised in each sewerage district for the municipal yecar next ensuing, to
meet the paymeént ot interest to acerne due during said year on all the
bonds theretofore issued, or which are during said year to be issued for
the sewerage of the satd district.
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19. It shall be the duty of the said Board further to report to the
Jommon Council, at the time named in said last section, such amount as
they shall, upon caleulation, find necessary, in order to provide a sinking
fund for the liquidation of the bonds so issued as atoresaid at the matu-
rity thereot: Provided, that the amount to be raised for such sinking
fund shall not exceed two per cent. of the amount of bonds theretofore
issued, and which are during said year to be issued for the sewerage of

such district.

21. The amount which shall be so reported to the Common Council
as required for each sewerage district, as provided in said last three sec-
tions, shall be raised by the said Common Council by a special tax on
the property of the respective sewerage districts, for which the sum is
required to be designated sewerage tax, which shall be collected in like
marner with the other taxes of said city, and the said amount shall be
paid over by the collector of said city, to the said Board of Commissioners.

22. It shall be the duty of the said Commissioners to pay the in-
terest on such bonds as the same becomes due, and also the principal as
the said bonds become due. '

23. It shall be the duty of said Commissioners to invest the amount
raised to provide a sinking fund for the liquidation of said bonds, which
amount ghall be first invested in the purchase of said bonds, if they can
be purchased at or below par, if not, then in United States or State Gov-
ernment stocks, or upon boud and mortgage upon unencumbered real
estate in the county ot Cook, of at least double the value of the amount
loaned, under the direction and approval of the Mayor and committee on
finance of the Common Council, or a majority ot them, such approval to
be signified in writing, under the hand of such Mayor or finance com-
mittee, or a majority of them, and also to invest the interest received
upon such loans in like manner, and to invest and re-invest the same
and the interest thereof in such manner as to create and constitute the
same a sinking fund, and to make the same available for the liquidation
of the said bonds, at the time of the maturity thereof, such investments
shall be made in the name of the said corporation, and shall be designa-
ted as the sewerage sinking fund, and shall in no case be used or appro-
priated for any other purpose whatsoever than the liquidation of the said
bonds. The semi-annnal report of said Board shall specify in full the
nature and amount of the respec'ive securities in which the said sinking
fund is invested. ’

60. The provisions hereinbefore contained, for the establishment
of a sinking fund, shall be deemed and taken as a part of the contract
with the parties purchasing said bonds, and shall not be repealed or

moditied so as in any manner to impair the seeurity thereby afforded to
the said bond holders.
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An Act in addition to an Act entitled “An Act to wncorporate a Board of

Sewerage Commissioners for theCity of Chicago,” approved Lebruary

14¢h, 1855. '

Sec. 1. Be it enacted by the people of the State of Illinois, repre-
sented in the General Assembly, That the Board of Sewerage , Commis-
sioners for the city ot Chicago shall have power to borrow (in addition
to the sum heretofore .authorized,) a further sum not exceeding Five
Hundred Thousand Dollars upon the credit of the city of Chicago, and
shall have authority to issuc bonds pledging the faith and credit of said
city for the payment of the principal and interest of said bonds.

Seo. 2. The said bonds shall in all respects be issued and registered,
and the principal and interest provided for and paid in the same manner
and subject to the same regulations as provided in the original act to
which this is an addition, and all the provisions of the said original act
establishing a sinking fund or securing in any manner the payment of
the principal and interest of the bonds authorized to be issued by the
said act to which this is an addition, shall apply to the bonds authorized
to be issued by this act, in the same manner and to the same extent to
all intents and purposes, as if the said bonds hereby authorized had been
issued under and by authority of the said original act.

Sec. 3. The- said Board of Sewerage Commissioners shall hold,
retain, apply and appropriate the said bonds and the proceeds thereof, for
the same objects and purposes, and subject in all respects to the same terms,
conditions, restrictions, penalties and liabilities as are contained in the
Aet to which this s an addition, and the said Act shall apply in the like
manner, to all intents and purposes, to the said bonds hereby authorized
to be issued, and the proceeds theregf ; and to the rights, duties and lia-
bilities of said Sewerage Commissioners respecting the same, as if the
said bonds hereby authorized to be issued had been issued under and by
virtue of the Act to which this is an addition.

Sec. 4. The said bonds shall not be sold ata rate less than that
which is provided by the said act to which this is an amendment, anless
the Common Council of eaid city shall; by a vote of a majority of all the
Aldermen elected authorize the said Board of Sewerage Commissioners
to sell the same at a lower rate; and then only at such a rate as shall he
fixed by said City Council: Provided, however, that reasonable commis-
sions of brokers or agents employed in procuring the sale or negotiation
of said borids may be paid by said Board.

Approved Trebruary 14th, 1859.

Ques..—Explain all about this transaction.



114

12

Ans.—The bonds were in the safe, about 100 of them, under my
charge. There was a meeting of the Board, at which I was not present.
After the meeting, I was requested to prepare 40 Bonds, and did so, by
attaching the seal of the Board to them. They had been signed by the
Board, and approved by the Mayor and Clerk. Igave them to Mr. Lind
by order of the Board, about the 30th Nov. 1860. I think Lind never
returned or accounted for these Bonds; not to my knowledge. The
Bonds were numbered 401 to 440, inclusive, second loan Bonds. On ref-
erence to the Register kept by me, I find that I made the entry therein
Nov. 80th, 1860, that the Bonds were *delivered to S. Lind, Treasurer,
on deposit.”

The Common Council were notified of the places of deposit for the
Sewerage funds. I find only one communication, it was made in 1856
by the Board to the Common Council, and is as follows :

SeEWERAGE CodnrsstoNERs’ OFFICE,
Chicago, Ill, 11th April, 1856. }

The Board met. Present, Commissioners Ogden, Webster and
Lind.

ExTrACT.

Ordered, That for the time being, and until otherwise ordered, the
funds of this Board be deposited in New York, with Winslow, Lanier &
Co., Bankers, and in Chicago with the Marine Bank, Geo. Smith & Co.,
Edward I. Tinkham & Co., R. K. Swift and Co., I. H. Burch & Co., H.
A. Tucker & Co., one or more of them, as this Board may fromn time to
time find advantageous and desirable.

SEWERAGE CodnmssioNERs’ OFFICE, 1
Chicago, Ill., 14th April, 1856. |
Zo the Hon. Mayor and Common Council of the City of Chicago:

In conformity with the fitty-first (51st) section of the Sewerage Law,
the accomfanying order in referencé to the deposit of the funds of this
Board, is respectfully submitted for the approval of the Common Council.

Very Respectfully, &e.,
J. D. WEBSTER, Acting Com’r.

This is the only order I know of on the subject, and it was entered
of record, and the foregoing is a copy of the document sent by the Com-
missioners to the Common Council April 14, 1856, signed by J. D.
Webster.

It was here admitted by the connsel for the city that said communi-
cation was laid before the Common Council April 28th, 1856, and re-
ferred to Committee on Finance.
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I have examined all the checks put in evidence, and they are all
signed by Lind in his own hand.

The Marine Bank pass book was here shown to the witness and he
said, “this is the last pass book; it is a continuation of the others.”

Col. Gamble Cross-Lzamined by Defendants’ Counsel.

Thé funds of the Board were deposited in the Marine Bank of Chi-
cago, in the name ot S. Lind, Treasurer.

Since 1856, no deposit of tunds of the Board has ever been made
with the Chicago Marine and Fire Insurance Company. From the lat-
ter part of 1856, the deposits were kept by Lind in the name of the Ma-
rine Bank. Before that time an account was kept with the Chicago Ma-
rine and Fire Insurance Company, but it was changed to the Marine
Bank at that time. The attention of the witness was here called to the
irregular checks drawn by Lind subsequent to May 23d, 1860, and he sets
them forth as they appear on pp. 95 to 99 of record, and says: “ These
moneys drawn out upon the checks on the Marine and Fire Ins. Co.. I
do n’t know anything about it, further than the checks show, except that
they did not go for sewerage purposes. During the time these checks
were drawn, I know of no tunds of the Board on deposit in the Marine
and Fire Ins. Co. I certainly ought to have known it, if there had been.

The official checks were filled out by me, and were always drawn on
the Marine. Bank; never on the Marine and Fire Insurance Co. Early
in 1857, after the account was charged to the Marine Bank, the Marine
and Fire Insurance Co. never presented any book showing charges against
the Sewerage Commissioners on the one hand, or allowing them credit
on the other, after the change made to the Marine Bank.

Int.—1 understand you to say that these checks were never returned

by Lind as having been drawn on the Sewerage account, in the semi-
annual accounts?

Ans.—No, sir; nor in the books of the Board.

Int.—What was the correct amount ot public money deposited by
Lind, as Treasurer, in the Marine Bank, from May 7, 1860, to the close
of his official term ?

Ans.—~The amount deposited was $220,278.41 ; and that is the
amount of public money, not including the private deposits.
Int.—I want the private moneys in addition.

Ans.—The credits are specified on the paper I have given you;
(See page 89 of Ltecord;) it is, after May 7, 1860, $35,000.
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Int.—During that time, how much did Lind draw out of the Marine
Bank ?

Ans.—Upon the Marine Bank official checks, $186,100.35 was the
amount.

Int.—Now, how much do the unofficial checks drawn upon the Ma-
rine and Fire Insurance Co. amount to?

Ans.—That you have in the statement.

See Leccord, p. 93 to 99, for these checks, amounting, from J uly 2,
1860, to the close of Lind’s term, to $35,105.10.

Int—You say Lind also had $1,850.05 of sewerage taxes, and
$6,805.00 from American Exchange Bank, New York.

Ans.—Yes, sir.
120 Int.—In regard to the 40 sewerage bonds—when were they issued ?

'Aﬂs.—They were drafted in May, 1860 ; they had been previously,
March 5th, signed. The bond register shows the purpose for which they
were issued ; it gives description of the bonds, but no date of issuc at
121 all, because they were not issued. :

Int.—On account of what sewerage district were those bonds issued ?
Ans.—They were not issued to any district.

Int.—Look over the records and memoranda of the Sewerage Com-
missioners, and state whether there is anything on record showing whe-
ther this issue of 100 bonds, of which the 40 in question are a part, had
been appropriated to any sewerage district in the city of Chicago.

Ans.—They had not, to my knowledge.

-Inzf.——-Do your records show any such appropriation ?
Ans.—Not to my knowledge.

Int.—Have you examined?

Ans.—I know it.

Int.—You kept the records?

122 Ans.—Yes, sir. Those bonds were sold, and the proceeds assigned
to different districts after the sale.

Int.—Tlow long after their issue did the 40 bonds pass to Lind, and
under what circumstances 2
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Ans.—In the month of November, 1860, about the 30th, there was
a meeting of the Board; the Acting Commissioner, Webster, through
whom the business was usually dotie, came to me at my desk, and di-
rected me to deliver 40 of' these bonds to Lind, and mark upon the regis-
ter in pencil, “Nov. 30, ’60, to S. Lind, Treasurer, on deposit,” and I
did so, and delivered the bonds to Lind. I understood it to be the action
of the Board, though I was not present when it was agreed upon.

I don’t know of my own knowledge that Lind gave any security to
the Board for these bonds; there was a package of papers with Mr.
Webster’s name on the back, to be put in the safe, which I afterwards
ascertained to be something of the kind. The package was afterwards -
opened ; it was given to me to put into the safe for Mr. Webster, but
can’t say whether given me by Lind or Webster; it was delivered about
the time the bonds were handed to Lind. I presume Webster knew of
the package being left with me. It was afterwards delivered to Com-
missioner Webster.

Int.—What was Webster’s duty as a member of the Board ?

Ans.—He was the channel of communication for the transaction of
official business, and carried on the official correspondence. He told me
to give the bonds to Lind, &e., and I did so.

During the time Mr. Lind was Commissioner, Mr. Webster spoke
to me and said he would rather Lind would return the bonds; that it
was his wish and desire to get Lind to do so. Nothing was donej he
simply made the remark to me.

Direct resumed.:
There should have been on deposit at the Marine Bank, at the close

of Lind’s term, $94,661.86 ; therc was actually, then, $58,882.84. When
the pass-hook was written up, I suppose the checks were returned ; the
unofficial checks made up the balance there; these checks were some-
times handed me by Lind and sometimes I got them when I went to the
bank. In relation to the 40 bonds, there is an order in the records,
under date of May 2d, 1859, to the effect that the second loan bonds
about to be issued be numbered 1--B, and so on,to the full number
issued, and that Commissioner Webster proceed to New York to arrange
sale of same to the amount of $50,000. Tive hundred of the bonds
were then actually prepared ; the bonds in question were the first 40 of
the last 100. The bonds in question were sealed at the time they were
ordered to be given to Lind, Nov. 30. 1860.
('ross-exanvination of Gamble reswined:

Int.—As to the scewerage fund, you have sworn that there was

$94,661.36 which should have been in the Marine Bank to the credit of
the sewerage tfund ? 3
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Ans.—Yes, sir.

. nt.—Do you mean that this should have been, providing you go
back to 1856, and so trace up the account to May 1, 1861 ?

Ans.—Yes sir.
Int—Do you mean there shounld have been $94,661 36 to the credit

of the sewerage fund, providing the acct. is made up from May 7, 1860,
to the end of Lind’s official career ?

Ans.—-No, sir.

Int.—State whether all the bonds authorized to be issued by the
Sewerage Act of 1855, had been issued, and the proceeds expended prior
to May 1, 1860.

Ans.—Yes, sir.

Julian 8. Rumsey, for Llaintiff, testified.:

Was Mayor of Chicago for one year from May 6, 1861. Had sev-
eral interviews with Lind in regard to his defalcation. First Jearned it
in May, 1861, in New York. On my return to Chicago, a committee of
the Common Council was appointed to investigate into Lind’s matters,
and the Committee met at my office on several occasions, Lind being
present.  Mr. Webster and Mr. Conley, the other Commissioners were
sometimes present. We investigated the condition of the sewerage fund,
and discovered what we considered a great fraud upon the city. Lind’s
attention was called particularly to a deficiz in the Marine Bank. He ad
mitted using the money of the Board of Sewerage Commissioners, and
taking and using 40 Sewerage Bonds for himself. We made a report of
the investigation to the Common Council. :

Witness testifies that E. I. Tinkham & Co., and B. F. Carver & Co.
were Bankers, and details history of certain checks, &ec.

That the city received and credited Lind with $16,027 69, on ac-
count of a check on B. F. Carver, and witness says * the late Board
should be credited with this sum.”

Witness testifies that Lind claimed to have purchased the 40 Sewer
age Bonds at 98 cts., or taken them with an option, and pretended to have
given security to that effect. Also, that Lind claimed a great many other
things that the witness did not believe, &e., &e.

The attention of the witness, Rumsey, was here called to the report
of the Investigating Committee, dated Aug. 5, 1861, page 6, and he tes-
tifies that every word in it is substantially true. The report was read in
evidence, and is as follows:
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= REPORTS OF SPECIAL COMMITTEES.

The special committee on affairs of the Sewerage Commissioners
presented the following, which was concurred in. :

o the ﬂ[ayor and Aldermen of the City of Clicago, in Common, Council
assembled : 3

Your special committee appointed to investigate the affairs of the
late Board of Sewerage Commissioners, having had the same under ad-
visement, beg leave to report: that according to their report made to
this Council on the 24th day of June last, the amount of money then re-
maining in the hands of said late Board, according to the report of their
own Secretary, was 196,037.90.

The Treasurer of the said Board has since that time paid over, by
a check on Marine Bank, for the amount on deposit in that institution
and received as cash in accordance with the instructions of this Couneil,
the sum of §58,882.84. The said Treasurer has also left Lis check (with
this Committee) on B. F. Carver & Co., for the sum of §50,142.38, to be
used as the officers of the city might deem expedient, and on which there
has been drawn, for the payment of interest on Sewerage Bonds, in New
York, and outstanding labor bills of the Sewerage Department, the sum
ot $30,142.35, which sum netted the city 65 cents on the dollar.

The City Comptroller found in the Awmerican Exchange Bank of
New York City, three Sewerage Bonds of $1,000 each, which have been
credited to the Sewerage Commissioners, $3,000.

In the former report of this Committee, was shown that Mr. Lind
had on that day, June 24th, paid to the City Treasurer the sum of $14,-
310.44.

This payment was received in the shape of a check of Sturges, Buck-
ingham & Co. on B. F. Carver & Co., amounting to $28,850.73. On
this amount Mr. Carver paid 60 per centum, amounting to the sum be-
fore named, to-wit : §14,310.44.

Your Committee agreed to give Mr. Lind credit for 12 per centumn
more than the actual amount received, which would be $1,717.25.

The late Board should therefore be credited on the 24th day of June
$16,027.69. . .

There has been paid over a balance from the American Exchange
Bank, N. Y., the sum of $1,488.48.

This leaves in the hands of the late Board, a cash balance

Gt Shsabn SRl B b e Sl B Sl $86,496 54

Forty bonds not handed over, as per our late report,. . . 40,000 00

Meking a total defieit. . (i coia st toaoioa ooy $126,496 54
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Your Committee have ascertained that a part of the above

is situated as follows :
In B. F. Carver & Co.’s BAnle Sne Fetire st A $20,000 00
«In E. I. Tinkham & Co.’s Banleih ol ot thcn i sl R $38,040 66

In same 3 which was deposited on
the 27th day of May, 21 days after the functions of
the late Board had ceased,....................... .. $11,149 27

amountg

Tiots] s S, R e e $69,189 93
This leaves a balance utterly unaccounted for, and which, in the

opinion of your Committee, has been taken by the Treasurer of the late
Board, and used for private purposes, the sum of $57,306.61.

Your Committee are informed by Mr. Lind, that the forty bonds in-
cluded in this amount, and which have been hypothecated in the city of
New York, for the benefit of Mr. Lind, were loaned to him by the Jate
Board, by a resolution passed by them, and that he gave said Board a
second mortgage on his Block, known as ¢ Lind’s Block,” but such mort-
gage does not appear of record.

If this statement is true, it shows a plain dereliction of duty on the
part ot the whole of the late Board of' Sewerage Commissioners. Section
51 of the Sewerage Act reads as follows :

“Sec. 51. No member or officer of said board, and no member ot
the common council shall, either directly or indirectly, receive any inter-
est or profit whatsoever on account of the deposit of any of the funds be-
longing to the said board, nor shall any member or officer of the said
board, orany member of the common council, cither directly or indirectly,
make use of or borrow any of the tunds of said board, or of the said sink-
ing fund, for his own private benefit or advantage. The funds of said
board remaining on hand, shall at all times, until disposed of, be kept
deposited in such place or places of deposit, as shall, by an order of said
board be directed, which order shall be entered upon the records of said
board : Provided, however, that such place or places of deposit shall first
be appraved by the common council ; and provided, further, that when-
ever the said common council shall pass a resolution disapproving of such
place or places of deposit, it shall be the duty of said board forthwith to
select other place or places of deposit for said funds, such as shall be ap-
proved by the said common council. And if either of the commissioners

or any ot the officers of said board shall, directly or indirectly, receive
or appropriate for Lis own use, or benefit, any of the funds, money, or
property of the said board or of the said sinking fund, or any of the in-
terest thereon, or shall take, pledge, or borrow any of' the said fuuds or

property of the said board, or of the said sinking fund, for his own use,
or benetit, such commissioner, or such officer of said board shall be deemed
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guilty of embezzlement, and shall be liable to indictment, and on con-
viction thereof, shall be fined not exceeding one thousand dollars, or'im-
prisoned, not exceeding one year, in the coanty jail.”

Mr. Gamble, the Secretary of the late Board, says that he was di-
rected by Mr. Webster of the said Board, to seal, perfect, and give the
said 40 bonds to My. Lind, and enter on the register in pencil, “given to
8. Lind, Treasurer, for safe keeping.” 'Which order was complied with
by Mr. Gamble.

These 40 bonds with 60 others had been in the safe of the late Board
for nine months previous to this time, and were certainly as safe there as
the 60 bonds of the same description, which were left in the same place
for the next five months.

Mr. Gamble states that as Secretary of said Board, he was never
present at their meetings, except at meetings for auditing bills, and that
the record of the proceedings of said Board were made up by him from
penciled memoranda made by some member of the Board, and handed
to him after their meetings ; and M. Gamble, not being present at such
meetings, did not sign the records as Secretary.

Section 57 of the Sewerage act is as follows :

“Seo. 57. The funds of the said board shall be drawn out upon
checks or drafts regularly numbered and payable to the order of the re-
spective person or persons for whose benefit the same are intended, and
briefly specifying for what purpose or account the same are drawn, a care-
ful register of said checks or drafts shall be kept in the office of said
board, and the original checks or drafts when returned to said board shall
be carefully filed and preserved among the vouchers of the said board,
and the said register, and the said returned checks or drafts shall always
be subject to the examination of the finance or any other committee of
the said common council, and it shall be the duty of said finance commit-
tee or of some other committee appointed by the common council, to ex-
amine the said register and the cash account and checks and drafts of the
said board at least once in three months, and oftener, if the common coun-
cil shall deem it expedient.”

In accordance with the foregoing section, the Board had provided a
book of checks or drafts, of which the following is a copy, was made in
accordance with law :

SEWERAGE COMMISSIONERS’ OFriCE,

Noew o, Ohicaga Tl b een Loy , 18
Marine Bank of Chicago:
Eiy fo-grilerof. i vyt oo oo s o Dollars, for
o I e DR S R » and charge Chicago Sewerage Com’rs.

g o AR B S Lo e S D e N Y S , Treasurer.
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But your Committee find that Mr. Lind, the Treasurer of the late
Board, has, since June, 1859, repeatedly drawn checks outside of and
apart frem, the office of the Sewerage Board, of various forms, and signed
“8. Lind, Treasurer,” which checks do not show upon their face, whether
they are drawn on sewerage account, or on account of some other insti-
tution, of which Mr. Lind might have been Treasurer, which checks
amount to, say $69,000.00, and which sum was evidently no¢ used for
sewerage purposes, inasmuch as Mr. Lind refunded, at various times, on
account of such drafts, say $40,000.00.

The Mayor and City Treasurer have notified the President of the
Marine Bank, that these checks will not be accepted by the city as
vouchers, and that the city will hold said Bank responsible for all money
which has been paid from city tfunds on improper and illegal checks.

Your Committee are at a loss to understand Low this state of things
could have existed for so long a time, without the knowledge or consent
of the other members of the Board.

Mr. Gamble states, that last February, and again in April last, he
called the attention of Mr. Commissioner Webster to the fact of a dis-
crepancy between the actual bank account, and such accounts as per his
" books, and told him that the discrepancy was caused by the checks of Mr
Lind drawn outside the office. Previous to this, Mr. Gamble had spoken
to Mr. Lind on this subject, and was informed by Mr. Lind that that was
a subject with which he, Gamble, had nothing to do, and that he, Lind,

" -was the custodian of such funds, and had given satisfactory bonds for
their sate keeping.

Your Cummittee would report, that no legal proceedings have been
commenced against the late Board, for the reason that the Committec
have had.the benefit of the advice and counsel of the best legal talent in
the city, and the interests of the city have not suffered by the delay, and
your Committee had hoped might have been materially benefitted
thereby. :

Your Committee would report that there has come into the posses-
sion of the City Comptroller the following sceurities, the proceeds of
which may be applied to liquidate the indebtedness of said Board :

(SMontosoatofie 3 8 Al S s e L $15,000 00
s e o DA T R R O I 3,000 00
Interest paid on same, since it came into possession of

RGN il ERE L 2 Sl Gt e S B 150 00
Note of Tarleton Jones, endorsed by E. I. Tinkham,. . .. 30,338 02
Sundry other notes, amounting to.................... 13,336 03

562,674 05
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Your Committee would recommend that the Mayor and Comptroller
be instructed to commence the necessary suits at law, to recover of the
parties liable to pay the same, the amount of this defalcation, and your
Committee would respectfully ask to be discharged from further consid.
eration of the subject. '
: Respecttully submitted,

JULIAN S. RUMSEY,
CHARLES C. P. HOLDEN,
J. M. MARSHALL,

R. PRINDIVILLE,

Committee.

Samuel D. Ward testified for Plaintiff:

Lind was in New York July 1, 1861 ; he told me there he had hy-
pothecated the forty bonds for his own use, and he was trying to get
them back for the city. The bonds were quoted in the market at par in
the fall of 1861. The bonds drew 7 per cent. semi-annnal interest, pay-
able in New York.

Col. Gamble, recalled for Plaintiff, said:

Four coupons were cut off the forty; they bore date July 1, 1859 ;
the January and July, 1861, coupons were cut off, and the other two had
previously matured.

The plaintiff here rested ; and the counsel for the defendants Foss
and Carver severally asked and moved the court to exclude and rule ozt
of the case all the evidence admitted on the part of the plaintiff touching
the alleged embezzlement by Lind of -the forty sewerage bonds, which
the court then and there refused to do, and the defendants excepted.

The defendants then called S. S. Hayes, who testified as follows :
I'am City Comptroller. The city has received during my term of office
money from J. Y. Scammon, on account of moneys deposited in the
Marine Bank by Sylvester Lind, as treasurer of the Board of Sewerage,
supposed to be the settlement of that account. J. Y. Scammon was
President of the Marine Bank, and I think he s settling up the affairs of
that bank. Whether this payment was out of his own funds or out of
those of the bank, I cannot say. The Oity entered into a written con-
tract, which will show exactly what was done.
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Said agreement is as follows :

Crry CoMPTROLLER’s OrricE,
: Crrcsco, August 21, 1862.

It is hereby agreed, by and between the City of Chicago and J.
Young Scammon, that said Scammon shall and will pay to the said City
the sum of fifty-six thousand three hundred and eighty-seven 24-100
dollars, in weekly payments of five thousand dollars cach, except the
last, (which shall be six thousand three hundred and eighty-seven 24-100
dollars,) unless hereafter otherwise agreed, commencing September 1,
1862; and said payments, when fully made as aforesaid, time being the
essence of this contract, shall be in full satisfaction and discharge of all
claims and demands ot the City of Chicago upon the Marine Bank of
Chicago and the Marine and Fire Insurance Company, on account of de-
posits of said City by any of the officers, or the late Board of Sewerage
Commissioners, with the said bank, to the credit of the sewerage fund of
said City; the balance of said deposit, amounting to $58,882.84, and also
account of deposits to the credit of the school tax fund of said city, the
balance of said last named deposits being $3,392.68: of the sums herein
provided to be paid, $52,994.56 is to be in settlement of the account for

said sewerage fund deposits, $3,392.68 in settlement of the account for
said school tax deposits. :

This settlement, when consummated by the payment of said sums
as aforesaid, will be in full and final discharge of said Bank and Insur-
ance Company from all liabilities of said City or its authorities for any

deposits made with cither or both of said institutions.

Signed and sealed at Chicago, the day and year above written.

Corporate Seal F. C. SHERMAN, Mayor.
of City S. S. HAYES, City Comptroller.
{ of Chicago. § J. YOUNG SCAMMON. [Seal]
A. J. MARBLE, City Clerk.

The witness continued : I do not know how that amount of sewer-
age fund balance was made up. I was not present when the account was
adjusted and balanced; the account was reported to my office from the
Board of Public Works; they keep an account of sewerage moneys and
pay over monthly to the city treasurer the money received during the
preceding month. Mr. Scammon agreed to the correctness of these re-
ports. I do not know that in the account there were checks drawn upon
the Marine and Fire Insurance Co.; but I imagine it was a final settle-
ment of the claims of the city upon either or both of the banks. That
was the understanding at the time; my impression is the amount was
ascertained from the books of the Sewerage Commissioners.
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The Marine Bank book was here shown the witness, and he says:
I think this is the book; the amount is the same.

‘One of the plaintiff’s counsel here admltted that the settlement was
on that basis.

The agreement of the City with the Banks was here read in evi-
dence.

Julian S. Rumsey examined for Defendants:

The Marine Bank and the Chicago Marine and TFire Insurance Co.
were incorporated at two different times; I think the first in 1836 to
1840. The Marine Bank proper had deposit accounts in 1860. In 1861
I knew of two or three accounts. The sewerage account was one; and
I have seen onc or two small bank books ; there was a credit to dlﬁexent
individuals ; T recollect one to one of my neighbors. - The United States
funds were there, as I have heard.

Cross-examination of Rwnsey.

The two institutions kept two sets of books; a stockholder in one is
also in the other; have done business with the Marine Bank or the other
for years. We always called it the Marine Bank, while on the book it
has been the Marine and Fire Insurance Co.; we look upon them as the

“same. Do business in the same building but at separate counters; on

one side is a counter for Marine Bank, on the other for Marine and Fire
Insurance Co.

Int—Were they in the habit of paying checks indiscriminately ?

Ans.-—I know they did in this case of Lind. The names of both
institutions were on different sides of the same building. I suppose the
building belongs to both institutions.

It was here admitted by the counsel on both sides that on January
19, 1861, Sylvester Lind had his private note for $30,700 odd dollars
discounted at the Marine Bank of Chicago, and the proceeds, $30,000,
on that day placed to his credit as Treasurer on sewerage account; and
that the forty sewerage bonds in question were deposited as secunt)
therefor; and that the note was afterwards sold.

Detendants here put in evidence the Act of 1836, incorporating the
Marine and Fire Insurance Co.; and the counsel for the plaintift’ admit-
ted that the date of the incorporation of the Marine Bank was from 1851
to 1853.

The foregoing was all the evidence in the case.
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Upon the foregoing evidence the plaintiffs’ counsel claimed the right

to recover damages to the amount of $87,911.94, according to the follow-
ing statement :

Amount converted by Lind subsequent to June 7th, 1860, for which
he and his sureties are chargeable on the bonds in suit,
Jnne, 8, 1860. Amount received from American Exchange
Bank, New York, not accounted for by Lind,.... ... S 6,805 00
Amount of 17 checks drawn by Lind, on Marine bank,
all subsequent to July 1, 1860, and not accounted for

| O bt oy o, e B e B o 35,105 10
Amount of Sewerage taxes received and retained by Lind
inAwintercofirl860—1s 5 s 2 S N S 1,850 05
Jan. 19, 1861. Torty Sewerage Bonds conyerted by Lind,
Prineipal, el conit e o S S SR $40,000 00

Interest at 7 per cent., as per coupons attached,.8,671 11 43,671 11

Totalys s et e A $87,431 26

Credits to which Defendants are entitled :
Dec. 1, 1860. Cash deposited to credit of Sewerage account
DT TR S 0 6 e 6 b s e e e e $ 3,000 00
Jan. 19,1861. Cash deposited to credit of same acct., 30,000 00
June 24, 1861. Cash paid by Lind to city authori-
AL T = A i e = S SR O 16,027 69
Interest at 7 per cent. from June 24, 1861, on
$5,267.54, balance to his credit after satisty-
ing his cash deficit at that date,........... 491 63 49,519 32

Balancatmow due, e i, oL s s e $37,911 94

The counsel for the defendants, Foss and Carver, thereupon moved
the Court upon the foregoing evidence, to direct the jury to find for said
defendants, as in case of a non-suit, on the ground that the plaintiff had
failed to make out its case. This the Court refused to do, and the said
defendants then and there excepted.

The Court thereupon instructed the jury as follows :

INSTRUCTIONS FOR PLAINTIFF.

The jury ave instructed that the bond in suit was obligatory from
the time it was delivered to the City Clerk as and ,for the bond required
by law from Lind as Sewerage Commissioner, and the fact that it was
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not presented to the Common Council and approved by them for some
time after its actual delivery to the Clerk, is a matter of no legal signifi-
cance, so far as the liability of the sureties is concerned. Anz thecjm'v
are to determine from the evidence in the case, what was the date of itvs
delivery to the Clerk.

2. If the jury believe from the evidence that the said Sylvester
Lind, during his last term of office, appropriated and converted to his
own use, any moneys or funds belonging to the late Board  of S'ewerage
Commissioners, which came into his hands or control as Sewerage Com-
missioner, or which were confided to his custody as Sewerage Commis-
sioner as recited in the condition of the Bond of the Defendants in this
action, the Defendants are liable for the amount of all such moneys and
funds as were so appropriated and converted subsequently to the delivery
of their bond to the City Clerk, and before the expiration of his said
term of office, after deducting therefrom all sums refunded or paid, for
which the sureties upon said bond are entitled to receive credit.

4. Names of sureties need 1ot be inserted in the body of a bond.
The neglect or omission, theretore, to insert the names of the sareties in
the body of the bond in question, will not relieve them from any liability
which they would otherwise be subjected to in this action.

5. If the jury believe, from the evidence, that after the delivery of
the bond in suit to the City Clerk, the said Lind received into his cus-
tody the forty one thousand dollar Sewerage Bonds described in the de-
claration, and that he afterwards, and before the expiration of his said
term of oftice, appropriated and converted said Bonds to his own use,
cither by selling, pledging or otherwise disposing of them, and has never
accounted for their value or proceeds, and that said Bonds are now out-
standing against the city, the Defendants are answerable in this action
for the amount of said bonds, and the interest which has since matured,
according to the coupons attached thereto, at the rate ot seven per centum
per anum. But all payments made by said Lind, for which the Defend-
antsare entitled to credit, in accordance with the instructions given by the
Court to the jury for their guidance upon this point, are to be allowed
them in making up your verdict.

8. It is provided by section 51, of the Act of February 18, 1861, as
tollows: ¢ All moneys now in the hands of said “Water Commissioners”
and “ Sewerage Commissioners,” their respective treasurers, other offi-
cers or employees, belonging to the Hydraulic Works or Sewerage funds,
ghall be forthwith paid over to the City Treasurer; to the credit of the
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respective funds to which they belong.” And by section 92 of said Act

it is provided that said Act shall take effect and be in force from and

after its passage.” If, therefore, the jury believe from the evidence that

the said Sylvester Lind had, at the time of the passage of said Act, on

deposit, to his credit, as Treasurer of the said Board of Sewerage Com-

Inissioners, at the Banking House of E. I. Tinkham & Co., any of the

said Sewerage moneys, and that he kept the said moneys deposited there
until after the expiration of his said term of office, and until the subse-
quent failure and insolvency of said firm of E. I. Tinkham & Co., with-
out having offered to transfer'or pay over the same, in the meantime, to
the City Treasurer; and if they further believe, from the evidence, that
said moneys might have been all safely withdrawn by said Lind, from
said firm of E. I. Tinkham & Co., and paid over to the City Treasurer at
the time his said term of office expired, if he had properly attended to
his duty in that bebalf, but that in consequence of his neglect so to with-
draw and pay over said funds, and the fajlure and insolvency of said firm
of E. I. Tinkham & Co., said funds have been wholly lost to the City,
without any fault of the City or of its officers, then he was guilty of a
violation of the duties of his said office, and the Defendants are answer-
able in this action for the damage sustained by the city for the wrongful

conduct of said Lind, it there were any in the premises, unless Lind had

previously tendered the money to the City.

9. It the jury believe, from the evidence, that the deposit of S11,-
149.27, made by the said Lind to his credit as Treasurer of the Board of
Sewerage Commnissioners, at the Banking House of E. I. Tinkham & Co.,
on the 27th day of May, 1861, was made by him upon his own motion or
responsibility, without any consultation with the city authorities, and
without any understanding or agreement on their part, that he should be
allowed credit therefor; and if they further believe that no portion of
said amount has ever been received by or paid to the City, in such case
the Defendants are not entitled to any credit therefor, and the jury in
such case will disregard said item in making up their verdict.

10. If the jury believe, from the testimony, that Lind kept his account
as Treasurer, with the Marine Bank, and did not keep any account with
the Marine and Fire Insurance Company, and that both of these institu-
tions transacted business in the same rooms, and had the same President
and officers, that the stock of both institutions was owned by the same
stockholders, and that the rules and -regulations of each institution re-
quired that the owner of any stock in either institution should take and

hold, at the same time, a like amount of the stock of the other institution,
and that the certificates of stock were so printed that each certificate en-
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titled the holder thereof to an equal amount of stock in each institution,
that the Bank was as well known by the name of the Marine Bank
as by that of the Marine and Fire Insurance Co., that both names were
on the building, “Marine Bank,” “Marine and Fire Insurance Company,”
and that the printed checks cirenlated by both of these Institutions were
‘“Marine Bank,” others with the name of both institutions, “ Marine
Bank—Marine & Fire Ins. Co.,” and others with the name of tho “Ma-
rine & Fire Insurance Co., and that such checks were recognized and
paid by both said institutions, when the drawer had funds in cither of
them, and that the Defendant, Lind, as Treasurer, sometimes drew his
checks on the Marine & Fire Ins. Co., and that the Marine Bank paid
such checks and charged them in account as if drawn on itself, and that
Lind, as Treasurer, from time to time recognized such payments, and in
balancing his account, said Bank entered the same in his, Lind’s, pass
book from time to time, and Lind did not object to the same, and did ac-
quiesce in such entries on his book, then he is chargeable with such
money in the same manner as if he had drawn his check in form on the
Marine Bank, instead of the Marine & Fire Ins. Co.

To the giving of each and every of which instructions, the said De-
fendants, Foss and Carver, severally then and there excepted. The Court
then and there also gave the following instructions on the part of said
Detendants, Foss and Carver:

Instruction given for Defendant, subject to qualification by the Court,
to which the Defendants, Foss and Carver, then and there excepted :

INSTRUCTION FOR DEFENDANTS, CARVER AND FOSS.

Given as qualified by the Court, by inserting part in brackets, to -
which qualification the Defendants Foss and Carver then and there ex-
cepted :

If the jury shall believe, from the evidence, that Lind deposited the
bonds in controversy with the Marine Bank as collateral security for his
own note for thirty thousand dollars, which sum of money was loaned to
him by the Bank, they are instructed that such hypothecation of the
Bonds was illegal, and the Marine Bank became liable to account to the
City, or to the Board of Sewerage Commissioners, for those Bonds, or
for their value. And if the jury should further believe, from the evi-
dence, that the City has released the Marine Bank from such liability,
they are further instructed that the City cannot recover the value of those
Bonds from Lind’s sureties.



28

[But the written release, read in evidence here, does not discharge
the Bank from that liability.]

The said defendants, Foss and Carver also then and there severally
requested said Court to give the following instructions on their part and
behalf and on behalf of each of them, to-wit :

Instructions for Defendants, Foss and Carver, refused.

1. Thatthe plaintiff cannot recoverin this suit on account of theBonds
alleged to have been converted by Lind to his own use, a greater sum
than they have already paid on account of said Bonds—and if the Jury
shall believe that only the interest on said Bonds has been paid by the
City, then it can only recover the interest so paid.

2. If the Jury believe from the evidence that Lind held the funds and
Bonds, or either or any part of them, in question, as Treasurer of the
Board of Sewerage Commissioners, and in the capacity of such Treasurer,
and while holding said funds and Bonds as such Treasurer, converted

and appropriated the same to his own use, then the sureties of Lind are
not liable on the Bond sued on.

3. If the Jury believe from the evidence, that the Bonds in question
were issued in the manner and form as they purport, and under the Laws
therein mentioned, and that all Bonds originally authorized by the Sew-

~erage Act of 1853, referred to in the Bond sued on in this case, had been
issued, and the proceeds expended priog to the execution of the Bond
sued on, then the plaintiff cannot recover against Lind’s sureties, for his
conversion of the Bonds proved in this suit to have been taken by him
for his own purposes. '

4. If the Jury believe from the evidence, that the Bonds in question
were issued before any plan of Sewerage had been adopted as required
by law, and that such issue of said Bonds was approved by the City,
and that said Bonds so issued were not required to defray the cost of the
execution of any such plan or parts of such plan, and that they were
then placed in the hands of said Lind, and before the acoption of any
such plan, converted by him to his own use, then his suveties are not
under the bond sued on in this case, liable for such conversion.

5. If the Jury believe from the evidenée, that the Bonds in question
were issued by the Board of Sewerage Commissioners and the City, as
shown by the evidence, and were so issued and Placed in the hands of
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Lind as Treasurer of the said Board, and issued and sold before an y plan
of Sewerage had been adopted as required by Section 17 of the Sewer-
age Act of 1855, then the plaintiffs are not entitled to recover of said

sureties for any conversion of said Bonds by Lind, prior to the adoption
of such plan.

6. The Act incorporating the Board of Sewerage Commissioners is a
public Act, and the Marine Bank, and all persons dealing with the Board
of Sewerage Commissioners, are bound to take notice of its provisions,
and all of its provisions, and thercfore the Marine Bank knew and was
bound to know the form and character of the checks by which alone
under the said Act, the moneys of the Sewerage Commissioners at its
Bank could legally and rightfully be drawn out. And if the Jury shall
believe from the evidence that the Marine Bank had paid a part of the
whole amount of $35,000, said to have been misappropriated, or any of
said moneys, upon checks not drawn by the authority and in the manner
prescribed by law ; then the Jury are instructed that all such moneys
were unlawfully and improperly paid by said Bank, and the Bank is
responsible for all moneys thus paid to the late Board of' Sewerage Com-
missioners, or to the City, which has succeeded to its rights. And if the
Jury further believe from the evidence, that the City have settled with
and relieved said Bank from said liability, then for all-such sums as paid,
the City cannot recover in this cause against the sureties.

7. It the Jury belicve from the evidence, that $27,000 of what are
called unofficial checks drawn upon the Chicago Marine and Fire Insur-
ance Company by Lind, were known to . the Marine Bank to be drawn
without the authority of the Board, or that this course was adopted by
Lind to withdraw the moneys of the Sewerage Commissioners, in vio-
lation of law, and apply the same to his own private account, or might
with reasonable diligence have known these facts—then the J ury are in-
structed that said Marine Bank had no right to pay the same out of said
fund, and if they did so, they did not and could not thereby acquire the
right to be refunded that sum by the City, or out of said fund, but would
still be liable to the Board of Sewerage Commissioners or to said City
for the whole amount of the moneys thus drawn out; and if the Jury
shall further find from the evidence, that the City has settled with the
Marine Bank, and released them from this liability, the plaintiff cannot
recover against the securities for the amouut of such checks, or on
account of the money drawn from said funds by means of these checks.

8. If the Jury shall believe from the evidence, that the forty Bonds in
question were deposited in the Marine Bank by Lind, as collateral



30

security for the payment of his private notes for $30,000, and were not
otherwise sold or disposed of by Lind, then the Marine Bank by such
pledge or deposit acquired no right to or title in said Bonds, and if now
in its possession, holds them in trust for said city, or the real owners
thereof, and if it negotiated them in the market, then the Marine Bank
is liable to the City, or whoever may be entitled to the same for the value
thereof; and if the J ury shall further find that the City, knowing ot
said deposit of Bonds with the Bank, has settled with said Bank and
released said Bank from said liability, then the plaintiff can on account
of the same only recover nominal damages.

To give which as requested, the Court then and there refused. To
which refusal of said Court each of said defendants Foss and Carver, by
their counsel then and there excepted.

The cause was thereupon given to the Jury, who afterwards re-
turned with their verdict against the defendants, for

L G s - - o e i AL L $100,000 00
Damagesic et mius ol s oo S e 37,911 94

Debt to be discharged on payment of damages. And thereupon the
said defendants Foss and Carver, severally moved the Court for a new
trial.

1st. Because improper testimony was admitted on the part of the
plaintiff at the trial.

2d. Because proper testimony offered on the part of said defendants
was rejected at the trial.

3d. Because improper instructions were given to the Jury on behalf
of the plaintiff.

4th. Because proper instructions asked for by said defendants sev-
erally, were refused.

5th. Because proper instructions asked for by each of said defend-
ants were modified and changed by the Court, by the addition of the
words in -brackets, at the end of the instruction given for the defendants.

6th. Because the verdict of the Jury was not warranted by the evi-
dence, but was against the evidence in the case.
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7th. Because the Court refused to instruct the jury to find for said
Foss and said Carver, respectively, as in case of a non-suit.

8th. Because the jury should, from the evidence in the case, have
found a verdict in favor of said defendants and each of them.

And afterwards, at the November Term, 1868, of said Court, the
said motion was pro forma overruled, and the said Foss and Carver then
and there severally excepted to the ruling of the Court, refusing a mnew
trial in said case.

Thereupon the Court rendered a judgment against the said Defend-
ants, upon the verdict of said jury, and insaid judgment, included and
allowed interest upon said verdict from the time of its rendition to the
time of said entry of judgment, to which allowance of interest said De-
* fendants then and there excepted.

And thereupon the said Defendants, Robert H. Foss and Benjamin
F. Carver, by their counsel, then and there severally prayed the Court
to allow this, their bill of exceptions in said cause, which is done accor-
dingly.

ERRORS ASSIGNED ON BEHALF OF TFOSS AND CARVER,
PLAINTIFFS IN ERROR.

1. That the Court below erred in overruling the motions of said Foss
and Carver for a new trial, and in arrest of judgment; but should have
granted the same for the reasons then and there assigned.

2. That the judgment entered in the Court below against the plain-
tiffs in error, is erroneous in this: that the evidence introduced in said
cause upon the trial thereof, was not sufficient to make ont said action or
to support said judgment.

3. That upon the evidence, the verdict and judgment and each of
them, should have been for the Plaintiffs in Error, and not for the De-
fendants in Error.
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4. That upon the evidence, the Defendant in Error was only entitled
to nominal damages, if to anything. :

5. That said judgment is contrary to the law of the case. iy

6. That it is contrary to, and urisnpported by the evidence therein.

7. That it is otherwise erroneous and void. .
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