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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION, APRIL TERM, 1863.

HERNANDO A. FULLER and
ANDREW DeGRAFF,
Plaintiffs in Error,

vs.

JOSEPH E. LANGFORD and

GRICE W. THURLBY, for use of

JOSEPH E. LANGFORD,
Defendants in Error.

ERROR TO STEPHENSON.

This was a proceeding of foreign attachment, brought under the Statute, by
the defendants in error against the plaintiffs in error—the latter being non-
residents.

The affidavit and bond were filed in the Stephenson Circuit Court, August
10th, 1359. Also a precipe, directing the Clerk to issue a writ of attachment
to Livingston County, and a writ was accordingly issued, returnable on the
ficst Monday of September, 1859, directed to the Sheriff of Livingston County,

(37) to execute.

9
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13
16

The writ was returned by the Sheriff of Livingston County levied on real
estate of Hernando A. Fuller, one of the defendants in the attachment suit,
and without personal service, August 11th, 1859.

Proof of publication of notice to defendants was made and filed Dec. 7th-

Dec. 9th, Counsel for the defendants below, appearing for that purpose,
moved to quash the writ, for the reason that said writ was sued out of the

(34) Stephenson Circuit Court, directed to Livingston County, and that no writ

18

19

had been issued to Stephenson County. The plaintiffs below then entered a
cross motion for an order to the Clerk to amend the writ so as to make it
directed to the Sheriffs of Stephenson and Livingston Counties respectively.

Jan. 24th, 1860. The Court granted the motion to amend, and overruled

(85) the motion to quash the writ, which was excepted to.

The writ of attachment was then amended by the Clerk so as to make it,

(87) directed to the Sheriffs of Stephenson and Livingston Counties respectively

and the Sheriff of Stephenson County wrote a return on the same writ, no
property found and no service on the defendants—March 24th, 1860.

19 Counsel for the defendants appearing for that purpose, moved the Court to

20 quash the amended writ, because no writ had issued to Stephenson County,
and because the writ was irregular and void.

21 April 16th. The Court overruled the motion to quash the amended writ.
At the same time, on motion of Counsel for the plaintiffs the Court ordered
an “Alias™ writ of attachment to issue in said cause directed to the Sheriff
of Stephenson County to execute,

22 A writ was accordingly so issued, in the form of an Alias writ, dated June
13th, 1860, returnable on the first Monday of September, and was returned by

24  the Sheriff of Stephenson County, June 27th, 1860, no property found, and
without service on the defendants, they not being found in his county.

(38) No other writ or wrils issued in said cause.

24 Sept. 3d.  Plaintifls again filed proof of publication of notice to de-

25

fendants,



28

2

Sept. 4th. Default of defendants taken, (they not having appeared or
pleaded.)

Sept. 18th.  Counsel for defendants appearing for that purpose, moved to

(88) quash the Alias writ for the same reasons given in support of the former

29

30

31

motions to quash—which motion was overruled by the Court and excepted to.

Sept. 19th. A jury was empannelled to assess the plaintiffs’ damages.
The jury assessed said damages at $7,443 49.

Sept. 20. Counsel for defendants filed motion to set aside the assessment
for the reason that the assessment was greater than the damages proved. Also
to arrest the judgment, because no writ issued to the County of Stephenson
when the suit was commenced, and because the writs and each of them were
void and should have been quashed.

Jan, 11, 1861.  The plaintiffs remitted $2,243 49 of the damages assessed
by the jury, and the Court overruled the motion in arrest of judgment, which

ruling was excepted to, and rendered judgment for $5,200 00, (being the
amount assessed by the jury less the amount remitted,) and costs, and ordered

special execution to sell the property attached to satisfy the same.
ERRORS ASSIGNED ON THE RECORD,

1. The Court erred in overruling the motions of the defendants below and
each of them to quash the writs.

2. The Court erred in overruling the motion of said defendants to arrest the
judgment.

8. The Court erred in rendering the judgment aforesaid and ordering special
execution to sell the property attached, for want of jurisdiction,

4, The Court erred in not quashing the writ and dismissing the suit, for want
of jurisdiction.

F. C. INGALLS,
For Plaintiffs in Error,
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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION, APRIL TERM, 1863.

HERNANDO A. FULLER and
ANDREW D:eGRAFF,

Plaintiffs in Error,

8.
ErRrOR TO STEPHENSON.

JOSEPH E. LANGFORD and
GRICE W. THURLBY, for use of
JOSEPH E. LANGFORD,

10
13
16

(34)
18

19
(35)

(387

19
20

21

Defendants in Error.

This was a proceeding of foreign attachment, brought under the Statute, by
the defendants in error against the plaintiffs in error—the latter being non-
residents.

The affidavit and bond were filed in the Stephenson Circuit Court, August
10th, 1859. Also a precipe, directing the Clerk to issue a writ of attachment
to Livingston County, and a writ was accordingly issued, returnable on the
first Monday of September, 1859, directed to the Sheriff of Livingston County,
to execute.

The writ was returued by the Sheriff of Livingston County levied on real
estate of Hernando A. Fuller, one of the defendants in the attachment suit,
and without personal service, August 11th, 1859.

Proof of publication of notice to defendants was made and filed Dec. Tth-

Dec. 9th, Counsel for the defendants below, appearing for that purpose,
moved to quash the writ, for the reason that said writ was sued out of the
Stephenson Circuit Court, directed to Livingston County, and that no writ
had been issued to Stephenson County. The plaintiffs below then entered a
cross motion for an order to the Clerk to amend the writ so as to make it
directed to the Sheriffs of Stephenson and Livingston Counties respectively.

Jan. 24th, 1860. The Court granted the motion to amend, and overruled
the motion to quash the writ, which was excepted to.

The writ of attachment was then amended by the Clerk so as to make it,
directed to the Sheriffs of Steplenson and Livingston Counties respeclively
and the Sheriff of Stephenson County wrote a return on the same writ, no
property found and no service on the defendants—March 24th, 1860.

Counsel for the defendants appearing for that purpose, moved the Court to
quash the amended writ, because no writ had issued to Stephenson County,
and because the writ was irregular and void.

April 16th, The Court overruled the motion to quash the amended writ.
At the same time, on motion of Counsel for the plaintiffs the Court ordered
an “ Alias” writ of attachment to issue in said cause directed to the Sheriff
of Stephenson County to execute.

A writ was accordingly so issued, in the form of an Alias writ, dated June
13th, 1860, returnable on the first Monday of September, and was returned by
the Sheriff' of Stephenson County, June 27th, 1860, no property found, and
without service on the defendants, they not being found in his county.

No other writ or writs issued in said cause,

Sept. 3d. Plaintiffs again filed proof of publication of notice to de-
fendants,



28

(389)
29

30

31

33

)
<

Sept. 4th.  Default of defendants taken, (they not having appeared or
pleaded.)

Sept. 18th.  Counsel for defendants appearing for that purpose, moved to
quash the Alias writ for the same reasons given in support of the former
motions to quash—which motion was overruled by the Court and excepted to.

Sept. 19th. A jury was empannelled to assess the plaintiffs’ damages.
The jury assessed said damages at $7,443 49.

Sept. 20. Counsel for defendants filed motion to set aside the assessment
for the reason that the assessment was greater than the damages proved. Also
to arrest the judgment, because no writ issued to the County of Stephenson
when the suit was commenced, and because the writs and each of them were
void and should have been quashed.

Jan. 11, 1861.  The plaintiffs remitted $2,243 49 of the damages assessed
by the jury, and the Court overruled the motion in arrest of judgment, which

ruling was excepted to, and rendered judgment for $5,200 00, (being the
amount assessed by the jury less the amount remitted,) and costs, and ordered

special execution to sell the property attached to satisfy the same.
ERRORS ASSIGNED ON THE RECORD.

1. The Court erred in overruling the motions of the defendants below and
each of them to quash the writs.

2. The Court erred in overruling the motion of said defendants to arrest the
judgment.

8. The Court erred in rendering the judgment aforesaid and ordering special
execution to sell the property attached, for want of jurisdiction,

4. The Court erred in not quashing the writ and dismissing the suit, for want
of jurisdiction.

F. C. INGALLS,
For Plaintiffs in Error,
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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION, APRIL TERM, 1863.

HERNANDO A. FULLER and
ANDREW DeGRAFF,

Plaintiffs in Error,

vs.
ERROR TO STEPHENSON.

" JOSEPH E. LANGFORD and
GRICE W. THURLBY, for use of
JOSEPH E. LANGFORD,

10
13
16

(34)
18

19
(35)

(37
19

20

21

22
4

(38)
24
25

Defendants in Error.

This was a proceeding of foreign attachment, brought under the Statute, by
the defendants in error against the plaintiffs in error—the latter being non-
residents.

The affidavit and bond were filed in the Stephenson Circuit Court, August
10th, 1859. Also a precipe, directing the Clerk to issue a writ of attachment
to Livingston County, and a writ was accordingly issued, returnable on the
first Monday of September, 1859, directed to the Sheriff of Livingston County,
to execute.

The writ was returned by the Sheriff of Livingston County levied on real
estate of Hernando A, Fuller, one of the defendants in the attachment suit,
and without personal service, August 11th, 1859.

Proof of publication of notice to defendants was made and filed Dec. 7th.

Dec. 9th, Counsel for the defendants below, appearing for that purpose,
moved to quash the writ, for the reason that said writ was sued out of the
Stephenson Circuit Court, directed to Livingston County, and that no writ
had been issued to Stephenson County. The plaintiffs below then entered a
cross motion for an order to the Clerk to amend the writ so as to make it
directed to the Sheriffs of Stephenson and Livingston Counties respectively.

Jan. 24th, 1860. The Court granted the motion to amend, and overruled
the motion to quash the writ, which was excepted to.

The writ of attachment was then amended by the Clerk so as to make it,
directed to the Sheriffs of Stephenson and Livingston Counties respectively:
and the Sheriff of Stephenson County wrote a return on the same writ, no
property found and no service on the defendants—March 24th, 1860.

Counsel for the defendants appearing for that purpose, moved the Court to
quash the amended writ, because no writ had issued to Stephenson County,
and because the writ was irregular and void.

April 16th. The Court overruled the motion to quash the amended writ.
At the same time, on motion of Counsel for the plaintiffs the Court ordered
an “Alias” writ of attachment to issue in said cause directed to the Sheriff
of Stephenson County to execute.

A writ was accordingly so issued, in the form of an Alias writ, dated June
13th, 1860, returnable on the first Monday of September, and was returned by
the Sheriff of Stephenson County, June 27th, 1860, no property found, and
without service on the defendants, they not being found in his county.

No other writ or writs issued in said cause.

Sept. 3d. Plaintifls again filed proof of publication of notice to de-
fendants,



D)
<

28 Sept. 4th.  Default of defendants taken, (they not having appeared or
pleaded.)

Sept. 18th.  Counsel for defendants appearing for that purpose, moved to

(88) quash the Alias writ for the same reasons given in support of the former

motions to quash—which motion was overruled by the Court and excepted to.

29 Sept. 19th. A jury was empannelled to assess the plaintiffs’ damages.
The jury assessed said damages at $7,443 49.

30 Sept. 20. Counsel for defendants filed motion to set aside the assessment
for the reason that the assessment was greater than the damages proved. Also

81 to arrest the judgment, because no writ issued to the County of Stephenson
when the, suit was commenced, and because the writs and each of them were
void and should have been quashed.

32 Jan. 11, 1861.  The plaintiffs remitted $2,243 49 of the damages assessed
by the jury, and the Court overruled the motion in arrest of judgment, which

33 ruling was excepted to, and rendered judgment for $5,200 00, (being the
amount assessed by the jury less the amount remitted,) and costs, and ordered

special execution to sell the property attached to satisfy the same.
ERRORS ASSIGNED ON THE RECORD.

1. The Court erred in overruling the motions of the defendants below and
each of them to quash the writs.

2. The Court erred in overruling the motion of said defendants to arrest the
judgment.

3. The Court erred in rendering the judgment aforesaid and ordering special
execution to sell the property attached, for want of jurisdiction,

4, The Court erred in not quashing the writ and dismissing the suit, for want

of jurisdiction.
F. C. INGALLS,

For Plaintiffs in Error,
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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION, APRIL TERM, 1863.

HERNANDO A. FULLER and
ANDREW DeGRAFF,

Plaintiffs in Error,

s,
ERrrROR TO STEPHENSON.

JOSEPH E. LANGFORD and
GRICE W. THURLBY, for use of
JOSEPH E. LANGFORD,

Co)
9

10
13
16

(34)
18

19
(35)

(87)
19

20

21

22
24
(38)

24
25

Defendants in Error.

This was a proceeding of foreign attachment, brought under the Statute, by
the defendants in error against the plaintiffs in error—the latter being non-
residents.

The affidavit and bond were filed in the Stephenson Circuit Court, August
10th, 1859. Also a precipe, directing the Clerk to issue a writ of attachment
to Livingston County, and a writ was accordingly issued, returnable on the
fiest Monday of September, 1859, directed to the Sheriff of Livingston County,
to execute.

The writ was returned by the Sheriff of Livingston County levied on real
estate of Hernando A. Fuller, one of the defendants in the attachment suit,
and without personal service, August 11th, 1859,

Proof of publication of notice to defendants was made and filed Dec. 7th-

Dee. Oth, Counsel for the defendants below, appearing for that purpose,
moved to quash the writ, for the reason that said writ was sued out of the
Stephenson Circuit Court, directed to Livingston County, and that no writ
had been issued to Stephenson County. The plaintiffs below then entered a
cross motion for an order to the Clerk to amend the writ so as to make it
directed to the Sheriffs of Stephenson and Livingston Counties respectively.

Jan. 24th, 1860. The Court granted the motion to amend, and overruled
the motion to quash the writ, which was excepted to.

The writ of attachment was then amended by the Clerk so as to make it,
directed to the Sheriffs of Stephenson and Livingston Counties respectively
and the Sheriff of Stephenson County wrote a return on the same writ, no
property found and no service on the defendants—March 24th, 1860.

Counsel for the defendants appearing for that purpose, moved the Court to
quash the amended writ, because no writ had issued to Stephenson County,
and because the writ was irregular and void.

April 16th. The Court overruled the motion to quash the amended writ.
At the same time, on motion of Counsel for the plaintiffs the Court ordered
an “ Alias” writ of attachment to issue in said cause directed to the Sheriff
of Stephenson County to execute.

A writ was accordingly so issued, in the form of an Alias writ, dated June
13th, 1860, returnable on the first Monday of September, and was returned by
the Sheriff of Stephenson County, June 27th, 1860, no property found, and
without service on the defendants, they not being found in his county.

No other writ or wrils issued in said cause.

Sept. 3d. Plaintiffs again filed proof of publication of notice to de-
fendants.



2

28 Sept. 4th. Default of defendants taken, (they not having appeared or
pleaded.)

Sept. 18th.  Counsel for defendants appearing for that purpose, moved to

(38) quash the Alias writ for the same reasons given in support of the former

motions to quash—which motion was overruled by the Court and excepted to.

29 Sept. 19th. A jury was empannelled to assess the plaintiffs’ damages.
The jury assessed said damages at $7,443 49.
30 Sept. 0. Counsel for defendants filed motion to set aside the assessment

for the reason that the assessment was greater than the damages proved. Also
81 to arrest the judgment, because no writ issued to the County of Stephenson
when the suit was commenced, and because the writs and each of them were
void and should have been quashed.
32 Jan. 11, 1861.  The plaintiffs remitted $2,243 49 of the damages assessed
by the jury, and the Court overruled the motion in arrest of judgment, which

33 ruling was excepted to, and rendered judgment for $5,200 00, (being the
amount assessed by the jury less the amount remitted,) and costs, and ordered

special execution to sell the property attached to satisfy the same.
ERRORS ASSIGNED ON THE RECORD.
1. The Court erred in overruling the motions of the defendants below and
each of them to quash the writs.
2. The Court erred in overruling the motion of said defendants to arrest the
judgment.
3. The Court erred in rendering the judgment aforesaid and ordering special

execution to sell the property attached, for want of jurisdiction.
4. The Court erred in not quashing the writ and dismissing the suit, for want

of jurisdiction.
F. C. INGALLS,

For Plaintiffs in Error,



e g
L PR

s L ARSI i

ing LA ..m.ﬂ...




SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION, APRIL TERM, 18683.

HERNANDO A. FULLER and
ANDREW D=eGRAFT,

Plaintiffs in Error,

vs.
ERrrROR TO STEPHENSON.

JOSEPH E. LANGFORD and
GRICE W. THURLBY, for use of
JOSEPH E. LANGFORD,

10
13
16

(34)
18

19
(35)

(37
19

20

21

22
24

(38)
24
25

Defendants in Error.

This was a proceeding of foreign attachment, brought under the Statute, by
the defendants in error against the plaintiffs in error—the latter being non-
residents.

The affidavit and bond were filed in the Stephenson Circuit Court, August
10th, 1859. Also a precipe, directing the Clerk to issue a writ of attachment
to Livingston County, and a writ was accordingly issued, returnable on the
first Monday of September, 1859, directed to the Sheriff of Livingston County,
to execute.

The writ was returned by the Sheriff of Livingston County levied on real
estate of Hernando A. Fuller, one of the defendants in the attachment suit,
and without personal service, August 11th, 1859,

Proof of publication of notice to defendants was made and filed Dec. 7th-

Dec. 9th, Counsel for the defendants below, appearing for that purpose,
moved to quash the writ, for the reason that said writ was sued out of the
Stephenson Circuit Court, directed to Livingston County, and that no writ
had been issued to Stephenson County. The plaintiffs below then entered a
cross motion for an order to the Clerk to amend the writ so as to make it
directed to the Sheriffs of Stephenson and Livingston Counties respectively.

Jan. 24th, 1860. The Court granted the motion to amend, and overruled
the motion to quash the writ, which was excepted to.

The writ of attachment was then amended by the Clerk so as to make it,
directed to the Sheriffs of Stephenson and Livingston Counties respectively
and the Sheriff of Stephenson County wrote a return'on the same writ, no
property found and no service on the defendants—March 24th, 1860.

Counsel for the defendants appearing for that purpose, moved the Court to
quash the amended writ, because no writ had issued to Stephenson County,
and because the writ was irregular and void.

April 16th. The Court overruled the motion to quash the amended writ.
At the same time, on motion of Counsel for the plaintiffs the Court ordered
an “ Alias” writ of attachment to issue in said cause directed to the Sheriff
of Stephenson County to execute.

A writ was accordingly so issued, in the form of an Alias writ, dated June
13th, 1860, returnable on the first Monday of September, and was returned by
the Sheriff' of Stephenson County, June 27th, 1860, no property found, and
without service on the defendants, they not being found in his county.

No other writ or writs issued in said cause.

Sept. 3d. Plaintifls again filed proof of publication of notice to de-
fendants,



9
~

28 Sept. 4th. Default of defendants taken, (they not having appeared or
pleaded.)

Sept. 18th.  Counsel for defendants appearing for that purpose, moved to

(88) quash the Alias writ for the same reasons given in support of the former

motions to quash—which motion was overruled by the Court and excepted to.

29 Sept. 19th. A jury was empannelled to assess the plaintiffs’ damages.
The jury assessed said damages at $7,443 49.
30 Sept. 20. Counsel for defendants filed motion to set aside the assessment

for the reason that the assessment was greater than the damages proved. Also
81 to arrest the judgment, because no writ issued to the County of Stephenson
when the suit was commenced, and because the writs and each of them were
void and should have been quashed.
32 Jan. 11, 1861.  The plaintiffs remitted $2,243 49 of the damages assessed
by the jury, and the Court overruled the motion in arrest of judgment, which

33 ruling was excepted to, and rendered judgment for $5,200 00, (being the
amount assessed by the jury less the amount remitted,) and costs, and ordered

special execution to sell the property attached to satisfy the same.
ERRORS ASSIGNED ON THE RECORD. A

1. The Court erred in overruling the motions of the defendants below and
each of them to quash the writs.

2. The Court erred in overruling the motion of said defendants to arrest the
judgment.

3. The Court erred in rendering the judgment aforesaid and ordering special
execution to sell the property attached, for want of jurisdiction.

4, The Court erred in not quashing the writ and dismissing the suit, for want

of jurisdiction.
F. C. INGALLS,

For Plaintiffs in Error,
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SUPREME COURT.

THIRD GRAND DIVISION, APRIL TERM, 1863.
HERNANDO A. FULLER et. al.,
Plaintiffs in Error,
vs. ERROR TO STEPHENSON.

JOSEPH E. LANGFORD et. al.,
Defendants in Error.

BRIEF AND POINTS FOR PLAINTIFF’S IN ERROR.

A writ of attachment was sued out of the Stephenson Circuit Court by defendants
in Error against the plaintiffs in Error, directed to the Sheriff of Livingston County
to execute. The writ was returned by the Sheriff of Livingston County, executed by
levy on land of Hernando .\. Fuller, one of the defendants in Attachment, and without
personal service.  The Court, after this writ was returned executed, permitted it to
be amended so as to make it directed to the Sheriffs of Livingston and Stepkenson
Counties respectively. The Sheriff of Stephenson then made a return on the same
writ, no property found, and defendants not found in his county.

On motion of the plaintiffs in Attachment, the Court then ordered an  Alias”
writ to issue to Stephenson county. This writ issued and was returned by the
Sheriff’ of Stephenson county, no property found, and defendants not found in his
county. No other writ issued in this cause. ~No appearance was made by defend-
ants except to enter their motions presenting the question of jurisdiction. Proof of
publication of notice to defendants was made, and their default taken, for want of
appearance or plea, and judgment rendered with special execution to sell the property

attached.

1

The first writ was not amendable.
Greene v. Kettleby, 8 Dowl. P. C. 783.

Colston v. Berende, 3 Ib 253.
2 Ib 633.
Byfield v. Street, 10 Bing. 277.
Lewis v. Shelly, 2 Marsh, 426.
7 Taunt. 146.
2 Gilm. 155.
A void act is incapable of confirmation, or of becoming the basis of a right.
Bybee v. Ashby, 2 Gilm. 151.
Powell v. Harman, 2 Peters, 241.
(3

~e

An alias writ is erroneous, where the first writ should be quashed.
Rattan v. Stone, 3 Scam. 540.

The return on the alias writ was made 14 days after it issued, and more
than two months before the return day. The officer should have held it until
returnable and made due search that he might serve it on defendants. They
are entitled to personal notice whenever practicable,

Morris v. Trustees, 15 I11. 266.

There was no personal service on the defendants, and no service by levy on
property in the county where the suit was commenced. The only service of
any writ in the cause was the levy on the land of H. A. Fuller, in Livingston

County. The Court had no jurisdiction.
Hinman v. Rushmore, 27 111. 509.

F. C. INGALLS,
For Plaintiffs in Error.
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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION, APRIL TERM, 1863.

HERNANDO A. FULLER and
ANDREW DeGRAYF,

Plaintiffs in Error,

vs.
ERROR TO STEPHENSON.

JOSEPH E. LANGFORD and
GRICE W. THURLBY, for use of
JOSEPH E. LANGFORD,

10
13
16

(34)

18

19
(35)

(387)

Defendants in Error.

This was a proceeding of foreign attachment, brought under the Statute, by
the defendants in error against the plaintiffs in error—the latter being non-
residents.

The affidavit and bond were filed in the Stephenson Circuit Court, August
10th, 1859. Also a precipe, directing the Clerk to issue a writ of attachment
to Livingston County, and a writ was accordingly issued, returnable on the
first Monday of September, 1859, directed to the Sheriff of Livingston County,
to execute.

The writ was returned by the Sheriff of Livingston County levied on real
estate of Hernando A. Fuller, one of the defendants in the attachment suit,
and without personal service, August 11th, 1859.

Proof of publication of notice to defendants was made and filed Dec. 7th-

Dec. 9th, Counsel for the defendants below, appearing for that purpose,
moved to quash the writ, for the reason that said writ was sued out of the
Stephenson Circuit Court, directed to Livingston County, and that no writ
had been issued to Stephenson County. The plaintiffs below then entered a
cross motion for an order to the Clerk to amend the writ so as to make it
directed to the Sheriffs of Stephenson and Livingston Counties respectively.

Jan. 24th, 1860. The Court granted the motion to amend, and overruled
the motion to quash the writ, which was excepted to.

The writ of attachment was then amended by the Clerk so as to make it
directed to the Sheriffs of Stepkenson and Livingston Counties respectively
and the Sheriff of Stephenson County wrote a return on the same writ, no
property found and no service on the defendants—March 24th, 1860.

Counsel for the defendants appearing for that purpose, moved the Court to
quash the amended writ, because no writ had issued to Stephenson County,
and because the writ was irregular and void.

April 16th. The Court overruled the motion to quash the amended writ.
At the same time, on motion of Counsel for the plaintiffs the Court ordered
an “ Alins” writ of attachment to issue in said cause directed to the Sheriff
of Stephenson County to execute.

A writ was accordingly so issued, in the form of an Alias writ, dated June
13th, 1860, returnable on the first Monday of September, and was returned by
the Sheriff' of Stephenson County, June 27th, 1860, no property found, and
without service on the defendants, they not being found in his county.

No other writ or writs issued in said cause,

Sept. 3d. Plaintiffs again filed proof of publication of notice to de-
fendants,



2

28 Sept. 4th.  Default of defendants taken, (they not having appeared or
pleaded.)

Sept. 18th.  Counsel for defendants appearing for that purpose, moved to

(38) quash the Alias writ for the same reasons given in support of the former

motions to quash—which motion was overruled by the Court and excepted to.

29 Sept. 19th. A jury was empannelled to assess the plaintiffs’ damages.
The jury assessed said damages at $7,443 49.

30 Sept. 20. Counsel for defendants filed motion to set aside the assessment
for the reason that the assessment was greater than the damages proved. Also

81 to arrest the judgment, because no writ issued to the County of Stephenson
when the suit was commenced, and because the writs and each of them were
void and should have been quashed.

32 Jan, 11, 1861.  The plaintiifs remitted $2,243 49 of the damages assessed
by the jury, and the Court overruled the motion in arrest of judgment, which

33 ruling was excepted to, and rendered judgment for $5,200 00, (being the
amount assessed by the jury less the amount remitted,) and costs, and ordered

special execution to sell the property attached to satisfy the same.
ERRORS ASSIGNED ON THE RECORD.

1. The Court errved in overruling the motions of the defendants below and
each of them to quash the writs.

2. The Court erred in overruling the motion of said defendants to arrest the
judgment.

3. The Court erred in rendering the judgment aforesaid and ordering special
execution to sell the property attached, for want of jurisdiction,

4, The Court erred in not quashing the writ and dismissing the suit, for want

of jurisdiction.
F. C. INGALLS,

For Plaintiffs in Error.,
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SUPREME COURT.

THIRD GRAND DIVISION, APRIL TERM, 1863.
HERNANDO A. FULLER et. al., )
Plaintiffs in Error,
V8. ERrrorR TO STEPHENSON.

JOSEPH E. LANGFORD et. al.,
Defendants in Error.

BRIEF AND POINTS FOR PLAINTIFF’'S IN ERROR.

A writ of attachment was sued out of the Stephenson Circuit Court by defendants
in Error against the plaintiffs in Error, directed to the Sheriff of Livingston County
to execute. The writ was returned by the Sheriff of Livingston County, executed by
levy on land of Hernando A. Fuller, one of the defendants in Attachment, and without
personal service. The Court, after this writ was returned exccuted, permitted it to
be amended so as to make it directed to the Sheriffs of Livingston and Stephenson
Counties respectively.  The Sheriff of Stephenson then made a return on the same
writ, no property found, and defendants not found in his county.

On motion of the plaintiffs in Attachment, the Court then ordered an * Alias”
writ to issue to Stephenson county. This writ issued and was returned by the
Sheriff’ of Stephensen county, no property found, and defendants not found in his
county. No other writ issued in this cause. No appearance was made by defend-
ants except to enter their motions presenting the question of jurisdiction. Proof of
publication of notice to defendants was made, and their default taken, for want of
appearance or plea, and judgment rendered with special execution to sell the property

attached.

.

The first writ was not amendable.
Greene v, Kettleby, 8 Dowl. P. C.783.

Colston v. Berende, 3 Ib 253.
2 Ib 633.
Byjfield v. Street, 10 Bing. 277.
Lewis v. Skelly, 2 Marsh, 426.
7 Taunt. 146.
2 Gilm. 155.
A void act is incapable of confirmation, or of becoming the basis of a right.
Bybee v. Ashdy, 2 Gilm. 151.
Powell v. Harman, 2 Peters, 241.

2.

An alias writ is erroneous, where the first writ should be quashed.
Rattan v. Stone, 3 Scam. 540.

The return on the alias writ was made 14 days after it issued, and more
than two months before the return day. The officer should have held it until
returnable and made due search that he might serve it on defendants. They
are entitled to personal notice whenever practicable.

Morris v. Trustees, 15 Ill. 266.

3.

There was no personal service on the defendants, and no service by levy on
property in the county where the suit was commenced. The only service of
any writ in the cause was the levy on the land of H. A. Fuller, in Livingston

County. The Court had no jurisdiction.
Hinman v. Rushmore, 27 1ll. 509.

F. C. INGALLS,
For Plaintiffs in Error.
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| sTATE OF ILLINOIS, Supreme Court withi n and or
‘ the Third Grand Division of suaid State. . §

l Hernando A. Fuller and Andrew De Grafr, L
£ Plaintigs wn Xrror,
1 150 vl d!
Joseph E. Langford and Grice W, Thurlby, for use of

! Joreph E. Langford, &
} Defendants in Error.
{ Error to the Btephenson County Oircuit Court,

-, Whoreas, the said Hernundo A. Fuller and Andrew
| De Grafy hnve sued out g writ of error from suid Su-

preme Court, to reverse n judgment obtained by said’,

| Joseph E. Langford and Grice W. Thurlby, for usc of
+Joseph E. Langlord, against Hernundo A Fuller and
Andrew De Grafl, in the said Oircuit #Court of
Stephenson county, which 8aid Writ of error is now
peuding in said Supreme Court ; and wherens, a writ

voni the firse day of the next term of sald Supreme
! Court, to be lvlden at Ottawa, in said Stute, on the
first Taesduy after the third Monday in April next,
according to luw ; and whereas, also, it appears by
aflidavit on file In the Clerk’s office of sald Bupreme
Court, that the said Grice W.. Thurlby, one of the said
defend auts in error, 1s a non-rewidcnt of this State,
and resides in the city of Detroit; in the State of
Michigan:

Now, therefore, you, the said Grice J¥. Thurlby, the
sald defendunt in error, whose non-residence ap-
pears ‘as aforesaid, are hereby notified to be and

+ Appear befors the justices of saidi Supreme Court, to
be holdgn At Ottawa, in said State, on the first Tues-
duy aftér the third Monduy in April next, to hear the
record and Dbrogeedings brought into “said Supreaie
Court on fréturn of suid writ of errol’, and the errors

3 assigned, If you shall see Gt, and further to do-and re-

I"celve what said Court shall order in this behalf, -

Dated this 9th day of February, A. b, 1563. i

3 L. LELAND, CLrrr."

—_—

Frep. O. INaarts, Atty for PUfs in Eryor. 1febld-dw i
e e e T
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM THEREOF, A. D. 1863.

GEORGE R. ARCHER et al.
vS.
WILLIAM CLAFLIN ¢f al.

BRIEF FOR PLAINTIFFS IN ERROR.

1. The affidavits, both original and amended, were clearly insufficient.
They were founded upon énformation and belief, which will not do.
Dyer vs. Flint, 21 I11. 80.

2. The final judgment was rendered by default. If defendants were
out of Court then, they may now take advantage of any error in the
proceedings, as were done in the case of Dyer os. Flint, 21 TI1. 80.

3. There was a motion filed below to dismiss for want of sufficient
affidavit, which was overruled and plaintiff had leave to amend. He did
amend, but his amended affidavit was no better than the original. The
record therefore shows that the Court erred in rendering judgment
without a sufficient affidavit. It had no jurisdiction.

4. The rule on defendants to plead was made on the 29th November,
and the next day the plea was filed. It was also agreed by counsel that
defendant might plead on that day. But itis urged the plea was in abate-
ment. To this we answer, there was no stipulation as to the kind of
Plea which should be filed, and there was no rule of Court requiring the
plea to be filed sooner.

In fact, the plaintiff on the next day (Dec. 1st) filed his amended affi.
davit. To this new affidavit defendant had a right to plead in abate-



2

meet, because as to that he was guilty of no laches. The plea stood on
the record as an answer to that portion of the afidavit which asserted
that Areher was abont to remove his property to the injury of his credit-
ors. The plea was rightfully on the files, it was in apt time, and the
Court had no right to set it aside. Nor could the Oourt render judg-
ment by default, without first making order for defendants to plead anew.
A rule should have been entered for a new plea, and if not forthcoming,
then perhaps a judgment might have been rendered against them. Ten
days ought to have been allowed defendants atter the filing of the new
affidavit, to plead thereto. §

5. There was a fatal variance letween the note and declaration, The
words ‘“ without defalcation or discount” are omitted, and the note is
described in the declaration as being due on the 17th, whereas it was
due on the 16th.

But even if plea was not filed in time, plaintifts below waived their
right to object by taking other steps in the cause before making the mo-

tion to strike the plea from the files.
1 Seam. 250.
2 Scam, 463.
5 Gilm. 461.

WEAD & POWELL,
Attorneys for Plaintiffs.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL, TERM THEREOTF, .A. D. 1863.

GEORGE R. ARCHER ¢t al.
V8.
WILLIAM CLAFLIN ¢t al.

BRIEF FOR PLAINTIFEFS IN ERROR.

1. The affidavits, both original and amended, were clearly insufficient.
They were founded upon information and belief, which will not do.
Dyer vs. Flint, 21 I11. 80,

3. The final judgment was rendered by defaunlt. If defendants were
out of Court then, they may now take advantage of any error in the
proceedings, as were done in the case of Dyer vs. Flint, 21 Tl1. 80.

3. There was a motion filed below to dismixs for want of sufficient
affidavit, which was overruled and plaintiff had leave to amend. He did
amend, but his amended affidavit was no better than the original. The
record therefore shows that the Court erred in rendering judgment
without a sufficient affidavit. It had no jurisdiction.

4. The rule on defendants to plead was made on the 29th November,
and the next day the plea was filed, It was also agreed by counsel thag
defendant might plead on that day. Butitis urged the plea was in abate-
ment. To this we answer, there was no stipulation as to the kind of
plea which should be filed, and there was no rule of Court requiring the
plea to be filed sooner.

In fact, the plaintiff on the next day (Dec. 1st) filed his amended afti.
davit. To this new affidavit defendant had right to plead in abate-
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meet, because as to that he was guilty of no laches. The plea stood on
the record as an answer to that portion of the affidavit which asserted
that Archier was about to remove his property to the injury of his credit-
ors. The plea was rightfully on the fiies, it was in apt time, and the
Court had no right to set it aside. Nor could the Court render judg-
ment by default, without first making order for defendants to plead anew.
A rule should have been entered for a new plea, and if not forthcoming,
then perhaps a judgment might have been rendered against them. Ten
days ought to have been allowed defendants atter the filing of the new
aflidavit, to plead thereto.

5. There was a fatal variance between the note and declaration. The
words ‘‘ without defalcation or discount” are omitted, and the note is
described in the declaration as being due on the 17th, whereas it was
due on the 16th.

But even if plea was not filed in time, plaintiffs below waived their
right to object by taking other steps in the cause before making the mo-

tion to strike the plea from the files.

1 Scam. 250.
2 Scam. 463.
5 Gilm. 461.

WEAD & POWELL,
Attorneys for Plaintiffs.
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