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SUPREME COURT OF THE STATE OF ILLINOLS.

THIRD GRAND DIVISION.

APRIL TERM, 1861.

EDWIN C. LARNED
VS,
CHICAGO, ST. CHARLES | Appeal from the Superior Court of Chicago.
AND MISSISSIPPI AIR i

LINE RAILROAD COM-
PANY. J

Summons in the usual form. Declaration in assumpsit in the usual
form.

First count charging defendant for services rendered in the Supreme
Conrt.

Second count for same cause of action.

Defendant and plaintiff’s stipulation, waiving further plea or afti-
davit of merits.

Defendant’s plea of general issue in the usual form.
tel

Affidavit of merits sworn to by Ira Minard. Also commencement
of trial before the jury.

Jury trial; verdict of jury in favor of plaintiff for $1000.
Defendant’s motion for new trial.

Arguments of motion for new trial. Motion overruled. Defendant
prays an appeal to the Supreme Court. Appeal granted.

Defendant to have an appeal to the Supreme Court. Bond to be
filed by the 15th day of August 1860. Bill of exceptions to be filed in
thirty days.

Bond filed. Bill of exceptions filed.

Commences bill of exceptions.




Javes H. Reesk, first witness called by plaintiff—

Resides in Cook county. Was one of the parties plaintiff in a suit

in the Court of Common Pleas, in Cook county, against Bennett and
others.

Suit commenced in 1855 or 1836.

The Chicago, St. Charles & Mississippi Air Line Railroad Com-
pany and he, said wituess, Henry Waller and McCauley, were plaintiffs,

Bill filed to establish lost deed from one Bennett to Kinzie. The
land involved was the W. % of N. E. % of S. No. 20, in T. 39, R. 14,

sitated in Cook county, about 1% or 2 miles south-west of the Court
ITouse.

The parties named were the owners of the land. Defendants had
a railroad track across the land.

Witness was then asked, by plaintift’s counsel, as follows: What
amount of' land did defendants claim ?

Defendants objected to the question. Court overruled objection.
Defendants excepted.

Witness answered, I suppose they claimed it. I had a conversation
with Litehfield. T suppose he was an officer of the road. I understood
he claimed cight acres. Ihad a conversation with Minard. He was
acting, as I supposed, for the road. They claimed eight acres. Waller
filed the Lill, Waller and Canfield. I think plaintift was consulted.
Most of the conversation with him.

Plaintiff’s counsel then asked the witness as follows: Who argued
the case in the Cook County Court of Common Pleas? Question ob-
Jected to Dy defendant and overruled by Court. Exception taken.
Witness then answered, Mr. Larned and Mr. Waller. Plaintiff’s coun-
scl then asked witness how long after the bill was filed before the case
was argued? Question objected and overruled by Court. Exception.
Witness then answered, “ About three or four years.” Plaintiff’s coun-
sel then asked witness, During that time what services did the plaintiff
perform for the complainants in that case, in taking testimony or other-
wise? Question oljected to by defendant. Overruled. Exception
taken. Witness answered, “I don’t know ; think he took the testimony
of Saulis, or was present; he acted throughout the case; prepared the
brief betore Wilson; Waller prepared the evidence. Plaintiff then
asked witness to state what he knew of defendant or any of its officers,
having any kﬁowledge of the filing the bill? Question objected to.
Objection overruled. Exception taken. Witness answered, “I don’t




know as they were advised of the filing of the Dill; as the case pro-
gressed defendant paid its share of expense; Litchfield knew of it; [
had a conversation with Litchfield in New York, about three years ago,

I'think; can’t say directly what connection he had with the road ; he
was understood to be the principal party in interest. '

To all of which testimony the defendant, by its counsel, then and
there objected, and asked the court to exclude the same from the jury.
Motion overruled and exceptions taken.

16 Witness further testified, Iad a conversation with Minard about
these Dills two or three years back ; Litchfield referred me to Minard in
regard to the scttlement of these expenses; bills were pzii\E]TGYi;llena Road
Ly Minard; Minard was the managing man of the Road in Illinois. A
decree taken for complainants in Cook County Court of Common Pleas.
The other party appealed ; after the appeal, I retained Larned to defend
me in the Supreme Court on the writ of error; Walker and McCauley

compromised for all, excepting my land and defendants’ ; 1L wrote to Mr.
Minard. Letter produced.

(Copy of letter from Reese to Minard.)

rE g

Tirg ALl

17 Suit of, W-allker-and others vs. Bennett and oﬁ‘;s, compromised by
him so far as his interest and that of his fiiends are/c\onccmed, I have
decided to continuc the suit for my interest, and it is for you to decide
whether you will settle or fight. They compromised by paying $400
per acre. Supreme Court sits, I believe, on Monday next, and it is im-
portant that you decide at once. I have retained Mr. Larned to attend
to my interest before the Supreme Court. You can compromise at the
same price per acre as Waller and others. I pay Larned $1000 for
attending to my interest. IIad yon not better come and see to it.

Jayes . Recsg.

Witness further testified, “I don’t know as Larned told me to write ;
I did not hear from Minard a few days after Barry called on mej in-
quired about it ; understood he was acting in the same position Minard
had formerly; don’t know what that position was ; plaintiff had gone
to Supreme Court; Barry said he would sce plaintift; don’t think he
18 stated whether defendant had concluded to compromise or not. All of
the cvidence, so far as the same relates to a conversation between wit-
ness and Barry, was objected to before the same was given. Objection
overruled by the Court. Exception taken. Witness further testified, I
did not sce any letter at the time; said he was going to Ottawa ; would
see Larned. All declarations of Barry were again objected to. Objec-
tion overruled by the Court. Exception taken.




On Cross-Lzamination, witness testified :

It was the first time I ever saw Barry; the cause was talked about;
my impression is, Judge Barry held the same position towards Litchfield
that Minard had held; this is my impression; the first trouble about
title was in 1847 or 1848 ; I owned 12 acres.

Direct Lramination:

Orders were paid by the Galena Railroad Company, by order of
Minard; Minard said he had seen Litchfield, and perhaps it was right
they should pay a share of the expenses. Plaintiff then asked witness,
HHow much did they pay? Defendant objected. Objection overruled.
LException taken. Witness answered, I think they paid $600 or $700.

Cross-Leamination.:

Can’t say that Minard or Litchficld knew anything about Larned
having anything to do with the case; can’t say that any of the acting
men (of the railroad company) knew anything of Larned having any
connection with the suit.

Waller and myselt had charge of it; first knowledge defendants
had ot it was when I called on Minard for money, two or three ycars

after the Lill was filed.

L2e-Livamined by plaintiff':

The $600 or $700 was for court fees, traveling expenscs, &e., Wal-
ler’sexpenses to Missouri ; first conversation with Litchficld two or three
years after; ULill was filed ; Litchficld knew the purpose of the bill ; he
did not know who were the attorneys; Minard knew the same; can’t
say they knew what court the case was in.

L2e-Cross-Lzamined :
Minard said he knew nothing about it ; I told him Litchfield said it-
was all right ; Bennett and Stowe appealed.

The plaintift then called Esexezer E. Peck, who testified :

I was the attorney of the Galena & Chicago Union Railroad Com-
peny at the time of the suit of Waller et al. ws. Bennett et al., sowre
three or four years ago; think I had a conversaticn with officers of
defcndant in relation to the pending of the suit ; ha e no distinct recol-
lection ; our road purchased defendant’s road; took a bond to defend all
suits; difficult to state any conversation; I reported cach case to Cap-
tain Turner; don’t know whether the road was a party to the suit;
Minard was in the office several times; Barry acted as the attorney for
St. Charles Air Line road and for Minard.




Barry was an attorney at law; Minard was not; Barry acted for
Minard or for the road in the management of cases arising under the
bond given by Minard and Litchfield to the Galena road.

I understood Barry acted as attorney for Minard, or for the St.
Charles Air Linc Road; could not say which ; interest of St. Charles
Road and Minard were perhaps the same; I think I had a conversation
with Judge Barry, who was Minard’s counsel, about this or other suits.

Cross-Lvamined.:

Recollect about Barry speaking of Larned making claim for ser-
vices; I have no doubt I notified them of the pendency of the suit ;
have no recollection of it; should have talked with Turner, president of

the Galena Road, if any one; my impression is, I have not talked with
Minard since the Kelly suit, three or four years ago.

«

Loe-Framined by plaintiff :
I think Litchfield was president of the road.

Iexry WALLER was then called by the plaintiff:

I was one of the plaintiffs in the case of Reese et al. vs. Bennett
et al.; had an interest in the land in question; bill filed to supply
lost deed; I wrote to Iglehart to employ counsel in the case; bill was
drawn and filed by Arnold, Larned and Lay, in March 1854 or 1855
supplemental bill filed ; T was counsel in the cause, and a party ; decree
was taken before Judge Wilson; defendants did not compromise to the
knowledge of witness ; I did not compromise for them ; was not author-
ized t a}\i know Larned prepared a brief for the Supreme Court; I am a
counsellor in the Supreme Court; thinks one thousand dollars would
come within the range of a fair fee; Reese’s proportion of the land was
twelve acres, defendant’s cight acres; our ideas of the value of the land
ranged from $3,000 to $5,000 per acre. .oZe Ztre /A Coteveze O S
pla= ﬂM'ﬂ&,ﬁ Ccecetle — pog loco s % /ec/// 27, ;’4/@
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He testified as follows: I think the eight acres of land is now
worth §200 per acre ; I employed Arnold, Larned and Lay to file a bill ;
no step had been taken at that time to dispossess any one; noticed it by
publication ; Stowe was brought in as a party to the bill in 1855, several
months after filing the original bill; five attorneys were employed ;
Larned and myself attended the case; had all the authorities looked up
before the appeal tv the Supreme Court; I would not estimate services
in court below as high, because others were engaged with him.

He charged $6000 in the court below ; I did more hard serviee in
the court below than the plaintiff or any one else; have made no bill
myself.




Jonx Vax ArMAN, a witness for the plaintiff:

Is an attorney of the Supreme Court; assisted Walker in the court
below; had charge of the compromise; is familiar with the facts in the
case of Leese et al. vs. Bennett; nearly 100 witnesses were sworn ; tes-
timony has to be analyzed; plaintiff was the sole counsel in that suit,
in the Supreme.Court; in my opinion a fair compensation for plaintifis
services would be $2000; I judge from my own labor; I would put his
services at $2,500; am not clear what propcrtion Reese and defendants
ought to pay; he ought to have from some one §1,500 more than the

81000 he has received; would not say from whom; railroad did not
compromise. . 2ot lon, (GRees reter ST 7

Dare el m/ﬁ%/ém (V@b zx/‘g’.a%/\g)

Cross-Lizamined.
Witness testified: The case was appealed in the winter; it went
to the Supreme Court in April.

Arrtnur. Wixperr, sworn for the plaintiff.

Testificd as follows: I was counsel in case of Zleese et al. wvs.
Bennett et al., before Judge Wilson, for one of the parties; 7 filed «
printed argument ; $1000 is the lowest amount I would name for his

services to each party. 7t was a case requiring the very best leyal talents
o the State. I was on one side, the plaintiffs on the other.

J. M. WaLkER, a witness for the plaintiff:
Is a member of the firm of Walker, Van Arman and Dexter; is
familiar with the case of Reese ¢t al. vs. Bennett et al. Thinks $1000

not an unreasonable charge for the services of the plaintiff from each
party. e cezze @%V;vcw Q_/’ZAM el g 7z

James I1I. Reusg, recalled by plaintiff.

Testified : I recollect the account as given by Mr. Waller; cannot
recollect the particulars.’

The plaintiff then offered in evidence two letters from Ira Minard
to W. M. Larrabee, and also a bill of items attached to said letters.
Defendant’s counsel admitted the letters being in the handwriting of
Ira Minard, but objected to the letter and bill of items being read in
evidence to the jury. Objection overruled. Exception taken. The
plaintiff then read the two letters and bill of items, as evidence, to the
Juary.

(Copy of letters and bill of items.)
Curcaco, Oct. 22nd, 1857.
W. M. LArrABEE, Sec’y
G. & C. U. R. R. Co.,
DEar Sir:
Should you pay the in-
closed order to J. I Reese, Esq., please fill the annexed description of




the section and % scet. on which it is located, also his indorsement of
receipt on back of am’t paid.
Yours truly,

Ira MiNarp.

(Bill of items attached to said letter.)

Am’t p’d for Kinzie’s interest in contract with Bennett,
Am’t p’d on Kinzie’s land; - - - - - -

“  for horse and wagon, - - - - -
Am’t paid other expense for Pinkerton, SO
Bal. due Pinkerton for operating as per his ac’t, -
Am’t p’d Arnold, cil = Lo e -
Am’t p’d Larned, S o e
Am’t p’d Com’r to Wisconsin, - - -
- Am’t p'd expenses there, - - - -
Aw’t p'd other expenses since last settlement,

4,135,
1-10th. 413.2

(Copy of letters to Galena & Chicago Union R. R. Co.)

Cmicaco, October 22nd, 1857.
GALENA & Cnrcaco Uxtox R. R. Co.

I have examined the annexed schedule of expenses incurred by
James IH. Reese, Esq., and Ienry Waller, Esq., in defending the title
to the interest, owned by Chicago, St. Charles and Mississippi Air Line
Railroad, in lands sitnate, lying, and in the west half of north-cast quar-
ter of section numbered twenty, in town 39, R. 14, in Cook county and
State of Illinois, and believe the same to be correct, and should be paid
by Elisha C. Litchfield.

Please pay the amount, his proportion, as per schedule attached,
say four hundred thirteen and & dollars, 413 ;52 and charge the same
to said Litchfield, against any Bond or Coupon you may hold of his, as
security for any such advance made by your company.

(Signed) Ira MiNArp,
Prest.
(Copy of receipt on back of said letter.)

Received of E. C. Litchfield by the Galena and Chicago Union Rail
Road Company, Four hundred and thirteen and 5% dollars, it being his
proportion of the within mentioned expense incurred as per statement
hereto annexed.

Chicago, Nov., 5th, 1857.
' (Signéd) Jaxes H. Regesk,
Hexry WALLER,
by James H. REEsk.




Here the plaintiff rested his case.

The foregoing and above is all the evidence given in the cause.

The plaintiff then asked and the Court gave the following instruc-
tions:

To the giving of which the defendant by its counsel excepted.

Copy of plaintiffs instructions given.

“If the jury believe from the evidence that the plaintiff rendered
services for defendant in the Supreme Court with the knowledge and
assent of the defendant, then the law implies an agreement on the part
of the said defendant to pay for such services; such amount as they were
reasonabiy worth.

If the jury believe from the evidence that there was a canse in Chan-
cery pending in the Cook County Court of Common Pleas in which said
defendant was a party plaintiff, and which affected the property and
rights of the said defendant, and that the plaintiff had been with the
knowledge and assent of the defendant, attg‘}%(w\;ﬁo the management of
said cause in said court, and that said cause was appealed after a decrce
in favor of said defendant to the Supreme Court, and that the said defend-
ant knew of said appeal, and knew that the said Larned was defending
the said appeal for the benefit of said defendant, and the said defendant
under the circumstances cuffered the said Larned to go on with the man-
agement of said cause in said Supreme Court without objection, and took

* the benefit of said Larned’s services therein, the law would under such a
state of facts raise an implied prowmise on the part of said detfendant to
pay the said plaintiff for such services what they were reasonably worth.

If the jury believe from the evidence that the defendant had knowl-
cedge of the appeal being taken, in the cause in which they were party
plaintiff] to the Supreme Court, and that Mr. Larned was defending the
said appeal, and with such knowledge suftfered him to go on without noti-
fying him that they liad elected to abandon the said cause, and took the
benefit of his services in said Supreme Court, the law would raise an
implied promise on their part to pay him what such services were reason-
ably worth. This is certainly so, it defendants understood that plaintift
was acting for them as their counsel in the appeal casc.

Copy of Instructions given for defendant :

Unless the jury believe from the evidence that the defendant author-
ized or employed the plaintiff to attend to the case in question in the
Supreme Court, they must find for the defendant. If the jury believe
from the evidence that some person other than the defendant originally




cployed the plaintiff to commence the action in the Court of Common

Pleas without the knowledge of the defendant, they must find for the
defendant, unless there is evidence of a recognition, by the defendant, of
the plaintiff as their attorney in the progress of the case before the Su-
preme Court. Andif the jury believe from the evidence that the plaintift
has failed to prove this fact, they must find for the defendant.

If the jury believe from the evidence that the witness, Wm. Reesc,
employed plaintiff to argue the case in question in the Supreme Court,
and notified the defendant by letter to Mr. Minard of such employment,
and that he could compromise or litigate said cause, recommending the
defandant to come in and sce to it, this is not of itselt standing alone such
an employment of the plaintiff as will entitle him to recover, although the
plaintiff performed the services for Mr. Reese, and the jury must find
for the defendant, unless they believe from the evidence that the defend-
_ ant authorized the plaintiff to act for the defendant after the receipt of
said letter, or employed or recognized the lilaintiﬁ" as their attorney in
the Supreme Court, or knowingly suffered said Larned to proceed with
said appeal without objection, under the belief that he was acting for said
defendants.

Although the jury may believe from the evidence that the result of the
argument by the plaintift of the cause in question in the Supreme Court
was beneficial to the defendant, still if they believe from the evidence
that the services of the plaintiff were performed by the plaintiff under an
employment from Mr. Rees, without any employment of the plaintiff by
the defendant, and without any expectation of being paid by said defend-
ant, they must find for the defendant.

Although the jury may believe from the evidence that Mr. Minard
knew that Mr. Rees had employed the plaintiff to attend to his own case
in the Supreme Court, yet that does not of itself prove that Minard em-
ployed the plaintift to attend to the case for the defendant.

Before the plaintiff can recover, he must prove to the satisfaction of the
jury that he was employed by some person authorized to act for the
defendant to attend to the case in the Supreme Court, or was recognized
by the defendant in some way as the attorney of the defendant, and if

the plaintiff has failed to pl'ové\to the satisfaction of the jury, they should
find for the defendant.




ERRORS ASSIGNED BY DEFENDANT.

1. The court erred in receiving improper evidence on the part and
behalf of the plaintiff; and allowing the same to go to the jury.

2. The court erred in giving improper instructions on the part and
behalf of the Plaintiff.

. The verdict of the jury was contrary to the evidence.

4. The verdict of the jury was against the law and evidence of the case.
5. The court erred in overruling the motion for a new trial.

. The court erred in rendering judgment on the verdict of the jury.

W. D. BARRY,
Attorney for Defendant.
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