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ABSTRACT OF THE RECORD.

Pageottecordl— Plans hefore the Hon. Jonn H Howe, Judge of the Sixth Judicial Circuit in
Ilinois, at-the regular term, begun and held at the Court-house in Cambridge, on
the second Monday of October, A. D. 1860, it being the eighth day of the said
month. Present, Hon. John H. Howe, Judge, Thomas Wiley, Jr. Clerk, P. H. Snift,
Sheriff.

Application of Daniel Howell for judgment against Lewis W. Howell, on the
award of arbitrators chosen, d&c.
Notice of the application at the October Term, A. D. 1860 of said Court, for
judgment on said award.
e 2. Affidavit of George A. Brown, that he delivered a true copy of the said notice
to Lewis W. Howell, on the sixth day of October, A. D. 1860.
e 3. Application of the plaintiff made October 25th, for leave to file a copy of the
submission, the original said to have been lost.  Leave granted.
Paze 4 Application made October 29th, 1860, for leave to withdraw said copy and file
original submission.
Pagce 6. Lmvv granted, and original filed.
Motion by said plaintift made October 31st, 1860, at same term, for Judumem o
the award. Motion sustained
Page 0. and judgment entered, and defendant ordered to
comply with said award.
Defendant, Lewis W. Howell, moves the Court to set aside said Judgment.
Motion overruled, and defendant excepts.
Defendant, Lewis W. Howell, prays and obtains leave to appeal, and leave to
file Dill of exceptions and appeal bond, in the sum of one hundred dollars withix
thirty days. ’
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Defendant, Lewis W. Howell, on the 15th day of N ovember, 1860, files appeal
bond in the sum of one hundred dollars.
- Appeal bond.

Continuation of appeal bond and approval by Clerk and Court.

On the third day of December, 1860, defendant files hill of exceptions.

Defendant’s bhill of exceptions.

The bill of exceptions contains the following points: That on the 224 day of
October, 1860, it heing the fourteenth day of said October Term, said David
Howell, to sustain the issues on his part &e., filed in said Court, the award of the
arbitrators, in the words and figures following :

Award of Arbitrators.
STATE OF ILLINOIS, } o
HENRY COUNTY. »

The undersigned, arbitrators in the cause of Lewis W. Howell, vs Daniel Howell,
having heen duly sworn, and having as required by their oaths determined the
cause submitted, do herehy award and decide herein as follows: The said Daniel
Howell is to deed to the said Lewis W. Howell, fifty acres of land off of the east
side of the north east quarter of section No. thirty (30) Township fifteen, Range
2 east, and the said Lewis W. Howell is to deed to the said Daniel Howell, the
west half of the east half of the south west quarter of section No. thirty (30)
Township No. fifteen (15) Range two (2) cast.  Each of the parties are to make
and execute a deed t the other party to the above named lands, on or before
the first day of June, 1860, and we having delivered to each party a copy hereof,
ask to he discharged herein, with our costs and witnesses. Each party is hereby
required to pay half the costs.

Given under our hands and seals this 17th day of April, 1560.

Micaaer TAYLOR, | SEAL. |
Parrp KAPPLE. | SEAL. |
JouN Prarr. | sEaL. |

That the said award was endorsed and filed in the words and figures following :

Filed Oct. 22,760. T. Wiley, Jr. Clerk.

That on the 25th day of October, 1860, it being the 17th day of the said Term,
said plaintift; Daniel Howell, prayed and obtained leave to file copy of the submis-
sion, the original supposed to be lost.

That on the 29th day of October aforesaid, said plaintiff prayed and obtained
leave to file the original submission.

The submission of the parties to the award of John Piatt, Michael Taylor and
Phillip Kapple, for the purpose settling all controversies, as well the exchange or
sale of lands, as of personalty, with the agreement that the award be made a rule
of Cireuit Court. Submission is dated April 12, 1860, in presence of James M.
Barrett, witness.

Said Submission is endorsed and filed in the words and figures following :

Filed Oct. 29,°60. T Wiley, Jr. Clerk.

That on the same 29th day ot October, the defendant, Lewis W. Howell filed
hix motion in writing and verificd by affidavit to correct a mistake in said award.

The motion alleges that the arbitrators have awarded to the said Lewis W.
Howell, fifty acres off the east side of the north east quarter of section 30 in town-
ship 15 north range 2 east, in Henry County, through mistake and evident mis-
caleulation.  That the evidence of the witnesses examined by the said arbitrators
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was that Lewis W. Howell was to have 60 acres off the east side of the west half
of the said north east quarter of section thirty, in said township, and not fifty
off the east side of said quarter section, as written in the award.

It also prays that the witnesses who testified before the said arbitrators, may be
examined by the Court, and that the Court will correct said mistake in said award.

The motion also shows that George L. Howell, one of the witnesses, (residing
with the defendant,) before the arbitrators, was too ill to attend Court ; that the
defendant could not so well prove the fact in the motion by any other witness, and
prayed a continuance.

The said motion was endorsed and ordered filed as follows: Filed Oct. 29, ’60.
T. Wiley, Jr. Clerk.

The Court overruled said motion to correct said mistake and to continue, and
decided that the defendant might introduce the testimony f the arbitrators to
prove any mistake or miscaleulation, to which ruling the defendant then and there
excepted. The defendant allowed to file further affidavits in support of the mo-
tion to correct mistake.

That on the thirty-first day ot October aforesaid, the plaintiff moved the Court
for judgment. On the second day of November, at said term of said Court, the
defendant by leave of the Court, filed his exceptions to said award and motion to
correct mistake, which was verified by affidavit, and in the words and figures set
forth.

The exceptions and motion to correct, may he resolved as follows :

The defendant avers that he has many just and legal exceptions to said award.

That the arbitrators have awarded to him fifty acres oft the east side of the
north east quarter of section thirty in township fifteen north range 2 east,

acres

through
evident mistake and miscalculation of the testimony.

That the paper attached and marked “Exhibit A is a just and true
minute of the testimony heard by the arbitrators, and is the identical minute of
the testimony taken and kept by Phillip Kapple, one of the arbitrators, at the
time of the hearing before them.

That all the testimony heard by said arbitrators was to the effect that the de-
fendant was to have sixty acres oft the east side of the west half of the north east
uarter of section 30 aforesaid.

That the last named tract is worth much more than the first, and is the land
which the defendant, Lewis W. Howell was to have by the bargain hetween the
parties.

The motion prays the Court to hear the testimony of the witnesses, and to cor-
rect and amend the said mistake, if the same appear.

Affidavit of Lewis W. Howell, to the truths of the statement in the notice, also
that the paper marked “ Exhibit A.” is the identical minutes kept by Phillip Kap-
ple, one of the said arbitrators, at the time of the hearing l)?fore them.

Copy of “Exhibit A.” containing the testimony of the witnesses before the ar-
bitrators, taken by one of them

Witness, Stephen Barrett, knows nothing. i |

Witness, Levi Pillsbury, heard Daniel Howell say he was to give sixty acres of
the west side. He agreed to give sixty for forty acres.
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Witness, George Howell, heard Daniel Howell say he was to take 20 of the
west side. The east eighty is good land. The west is worth the most.

Witness, Mary Howell, heard Daniel Howell say he was to give sixty acres for
forty. He was to have 20 acres of the west side. The contract was made in

1856.

Witness, James M. Barrett, as to payment of taxes. Lewis W. Howell quit
paying taxes on the 60 acres after the dispute.

Witness, George Howell, suys Daniel Howell was to have 20 acres, that Lewis
W. Howell was to have 60.

Francis Howell says nothing. Some seven lines of the testimony are obliterated.

On the third day of November, at said term of said Court, the defendant, on
the hearing of said cause, prayed leave to introduce the witnesses to sustain said
motion, and the Court decided that the defendant wight introduce the arbitrators
who made the award, or their certificates in writing.

The defendant declining so to do, the Court overruled said motion, to which
ruling the defendant then and there excepted.

The Court thereupon gave judgment on the said award for the plaintiff. To
which judgment the defendant then and there excepted, and thereupon moved
to set aside said judgment, which motion was in writing.

Motion to set aside judgment for reasons assigned.

Ist. Because said award was filed at this term, and the Court ought n~t to
have rendered judgment until next term.

2d. Because the defendant offered to prove that the said arbitrators had made
evident mistake and miscalculation in the said award, and applied to the Court
for leave to do so, and the Court erroneously refused to hear the same.

3d. Because the defendant, Lewis W. Howell took legal exceptlon to the said
award, and the Court ought to bave sustained the same.

4th. Because the said evident mistake and miscalculation would have warran-
ted the Court in disregarding the verdict of a Jury, and the Court ought to have
amended the same before rendering judgment.

5th. Because the said judgment was in all respects erroneous and void.

And thereupon the Court overruled said motion, to which ruling the defendant
then and there excepted.

Signature of Judge.

Certificate, signature and seal of the Clerk.

ASSIGNMENT OF ERRORS, TO WIT:

(1) The defendant, Lewis W. Howell, took just and legal exceptions to the said
award, and offered to prove the same, and the Circuit Court improperly refused to
permit the defendant to do so

(2) The defendant objected to the rendition judgment on said award against him,
because of evident mistake and miscaleulation in said award, and offered to prove
the said mistake and miscaleulation, and the said Cireunit Court improperly refused
to permit the defendant to do so.

(8) The Cireuit Court improperly overruled the defendant’s motion for a contin-
uance.
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(4) The Cireuit Court improperly decided, that the defendant might introduce the
testimony, or certificate in writing of' the arbitrators who made said award, and
improperly excluded other testimony for the defendant when the defendant off-
ered to introduce the same in support of his exceptions, and his motion to amend.
(5) The errors and defects in said award would have warranted the Court in dis-
regarding the verdict of a Jury. Yet the Circuit Court erroneously gave judg-
ment on said award, against the defendant’s objections.

(6) Because the submission to the said arbitrators and the award, thep? were filed
during the said October Term of the said Court, and the Court erroneously ren-
derel juldgment on said award at the same term, notwithstanding the defendant
objected and asked for a continuance.

(7) The Court erred in overruling the defendant’s motion for a new trial.




STATE OF ILLINOIS, FSS.
In THE SuprEME Courr, Orrawa TerM, A. D. 1861.

DANIEL HOWELL,
s Appeal from Henry.
LEWIS W. HOWELL.

Brier or H. W. WgrLs, for Appellant.
STATEMENT OF THE CASE,

Frst or TaE RECORD.

The action was in the nature of a motion made by Daniel Howell, for judgment
on the award of arbitrators, against Lewis W. Howell,

The notice of the motion was served on the defendant on the 6th day of Octo-
ber, A. D. 1860, and notified him that at the October Term, A. D. 1860 of the
Henry Circuit Court, the plaintiff would apply for judgment on the award. The
October Term was begun on the second Monday, the 8th day of October, 1860.

The submission was in writing and signed by the parties in presence of one wit-
ness, and was for the purpose of settling disputes abount the sale and exchange of
lands &e., and contained an agreement for judgment of the Circuit Court on the
award. :

The award was, that Daniel Howell should deed Lewis W. Howell fitty acres
of land oft' the east side of the North east quarter of section thirty, in Township
15 North Range two east, and that Lewis W. Howell should deed Daniel Howell
the west half of the east half of the south west quarter of the same section.

The award was filed on the 22d day of October, 1860, and the submission was
filed October 29th, 1860. Both being filed during term time of the said Octoher
term.

The defendant, before the rendition of Judgment, takes exceptions to said award,
and moves the Court to correct errors and mistakes in the same, and also moves
the Court to continue the hearing of the canse, because of the absence (oceasioned
by sickness) of a material witness.

The motion to correct is founded on two affidavits of the defendant, which may

he analyzed as follows :
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1]  Alleges thas the arbitrators have awarded the defendant 50 acres of land
off the east side of the north east quarter of section 30, township 15 north range
2 east, through evident mistake.

[2] That the testimony of @/l the witnosses before the said arbitrators, was that
the defendant was to have 60 acres of the east side ~f the west half of said quar-
ter section of land.

[3] The following plat will enuble the Court to judge of the relative positions
of the two tracts of land.

Plat of Sec. 30-15-2.
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[4] Attached to one affidavit, is an “exhibit” alleged to contain full minutes
of all the testimony heard by the arbitrators.

[5] The defendant also prays a continuance, because of the absence (occasioned
by sickness) of a material witness.

The Court overruled said motion to correet, and said motion to continue, and
the defendant excepted.

The defendant moved the Court for a new trial, which motion was overruled
and the defendant excepted.

ERRORS.

The bill of exceptions preserves all the foregoing points.
(1) The defendant, Lewis W. Howell, took just and legal exceptions to the said

award, and offered to prove the same, and the Circuit Court improperly refused to
permit the defendant to do so.

(2) The defendant objected to the rendition judgment on said award against him,
because of evident mistake and misealculation in said award, and oftered to prove
the said mistake and miscalenlation, and the said Circuit Court improperly refused
to permit the defendant to do so.

When legal exceptions are taken to an award, it is the duty of the Court to
hear them. £2. 8. Chap. VII Sze. VIII, as it is only by hearing the exceptions,
that the Court can determine as to their validity. See also See. X and XI sawe
Chapter, and Wiley et al vs Platter, XV Ills. Rep. 540.

The application to the Court to set aside said award, was properly made by af-
tidavits.  Cromwell vs Owings, 6 Huar. and J. 10.  Ridgen vs Martin i b 403,
Stevens vs Pearson, 5 Vermont Reports, 503.



Objections to the award were properly made by filing exceptions to the award
of the arbitrators.  Wiley vs Platter, XVII Ills. 540.  Reeves vs Eldridg, XX
Tlls. 383.  Spurck et al vs Crook et al, XIX Ills. 415. Hurst vs Hurst,2 Wash.
C. (' 127 also Rev. Stat. Chap. VII, Sze. VIIL X, XL Pierce vs Shaw, 1 Serg.
and R. 365.

The defendant was entitled to a continuance under the statute, without any af-
fidavit. R.S.Chap. VII, Sce. VIII, provides that the party filing such award, may
at the next term after such filing, &c., &e. In this case the award was filed on
the 14th day of the October term, and judgment was rendered on it at the same
term.

(4) The Cireuit Court improperly decided, that the defendant might introduce the
testimony, or cartificate in writing of the arbitrators who made said award, and
improperly excluled other testimony for the defendwnt when the defendant off-
ered to introduce the same in support of his exceptions, and his motion to amend.

The evidence of arbitrators is inadmissable to show a mistake in the award.
Newland vs Douglas, 2 John 62, 1 Greenleaf on evidence, Sec. 249.

This position is not in cunflict with the decisions of this Court in Spurk et al vs
Chrook et al, XIX Tlls. 426.  Therein, grounds of pubﬁc policy to prevent fraud,
permit an arbitrator to be a witness. -

Even if the evidence of the arbitrator was admissable, there can certainly be no
reason for refusing other testimony. No autborities are cited in support of this
proposition. .
(5) The errors and defects in s2id award would have warranted the Court in dis-
regarding the verdict of a Jury. Yet the Circuit Court erroneously gave judg-

/' p wment on said award, against the defendant’s objections.
/722 The verdict is not supported by the evidence, the court will disregard and set
it aside. Lowrey vs Orr, 1 Gill. 70.  Scott vs Blumb, 2 Gill. 595.

Where it is apparent that a jury mistook the evidence, a new trial will be granted.
Gordon vs Crook, 11 Ws 142. Schwal vs Gingerick, 13 Ills. 697.

In this case the objection states that all the witnesses testified that the defend-
ant was t~ have 60 acres off the westside &e.  This, if true, would warrant the
Court in setting aside the award to the defendant of 50 acres on the cast side, &e.,

(6) Because the submission to the said arbitrators and the award, then were filed
during the said October Term of the said Court, and the Court erroneously ren-
dered judgment on said award at the same term, notwithstanding the defendant
objected and asked for a continuance. _

The submission and award were both filed during the October term of the
Court, and the judgment was erroneously rendered the same term.
The case should have been contipued until the next term. Chap. VII, Sec. VIII

R .

The defendant by affidavit brought himself within the Statute providing for
continuances. Sec. XIIT of the Practice Act, and was entitled to a continnance.
Allen et al vs Downing, 2 scam. 464.

(7) The Court erred in overruling the defendant’s motion for a new trial.

In this ease, the ruling of the Court upon the the defendant’s motion was erro-
neous, and no substantial justice done the parties. The Court thereford erred in
in not granting the defendant’s motion for a new trial, and the granting a new,
trial was not diseretionary, but imperative upon the Court. Morton vs Baily, 1
Scam. 213, Greenup vs Stoker, 2 Gill. 688. Rigys vs Savage, 4 Gill. 129.
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STATE OF ILLINOIS, } SS.

In THE SUPREME CoUrT AT OrTTAWA,
or THE ApriL TErM, A. D. 1861.

DANIEL HOWELL, "
Vs Appeal from Henry.
LEWIS W. HOWELL.

e -~ ——

ABSTRACT OF THE RECORD.

Pleas before the Hon. Joun H. Howg, Judge of the Sixth Judicial Circuit in
Illinois, at the regular term, begun and held at the Court-house in Cambridge, on
the second Monday of October, A. D. 1860, it being the eighth day of the said
month. Present, Hon. John H. Howe, Judge, Thomas Wiley, Jr. Clerk, P. H. Snift,
Sheriff. : :

Application of Daniel Howell for judgment against Lewis W. Howell, on the
award of arbitrators chosen, &c.

Notice of the application at the October Term, A. D. 1860 of said Court, for
judgment on said award. .

Affidavit of George A. Brown, that he delivered a true copy of the said notice
to Lewis W. Howell, on the sixth day of October, A. D. 1860.

Application of the plaintiff made October 25th, for leave to file a copy of the
submission, the original said to have been lost. Leave granted.

Application made October 29th, 1860, for leave to withdraw said copy and file
original submission.

Leave granted, and original filed.

Motion by said plaintiff made October 31st, 1860, at same term, for judgment on
the award. Motion sustained

and judgment entered, and defendant ordered to
comply with said award.

Defendant, Lewis W. Howell, moves the Court to set aside said judgment.
Motion overruled, and defendant excepts. -

Defendant, Lewis W. Howell, prays and obtains leave to appeal, and leave to
file bill of exceptions and appeal bond, in the sum of one hundred dollars withix:
thirty days. '
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Defendant, Lewis W. Howell, on the 15th day of November, 1860, files appeal
hond in the sum of one hundred dollars. '

Appeal bond.

Continuation of appeal bond and approval by Clerk and Court.

On the third day of December, 1860, defendant files bill of exceptions.

Defendant’s bill of exceptions.

The bill of exceptions contains the following points: That on the 22d day of
October, 1860, it being the fourteenth day of said October Term, said David
Howell, to sustain the issues on his part &c., filed in said Court, the award of the
arbitraturs, in the words and figures following :

Award of Arbitrators.
STATE OF ILLINOIS, }90’1‘
HENRY COUNTY. .
The undersigned, arbitrators in the cause of Lewis W. Howell, vs Daniel Howell,
having heen duly sworn, and having as required by their oaths determined the
cause submitted, do hereby award and decide herein as follows: The said Daniel
Howell is to deed to the said Lewis W. Howell, fifty acres of land oft of the east
side of the north east quarter of section No. thirty (30) Township fifteen, Range
2 east, and the said Lewis W. Howell is to deed to the said Daniel Howell, the
west half of the east half of the south west quarter of section No. thirty (30)
Township No. fifteen (15) Range two (2) east.  Each of the parties are to make
and execute a deed t~ the other party to the above named lands, on or before
the first day of June, 1860, and we having delivered to each party a copy hereof,
ask to be discharged herein, with our costs and witnesses. Each party is hereby
required to pay half the costs. '
Given under our hands and seals this 17th day of April, 1860.

Miciagn TAYLOR, | SEAL. |
Puie KapPPLE. | SEAL. |
JouN Prarr. | sEaL. |

That the said award was endorsed and filed in the words and figures following :

Filed Oct. 22,760. T. Wiley, Jr. Clerk.

That on the 25th day of October, 1860, it being the 17th day of the said Term,
said plaintiff; Daniel Howell, prayed and obtained leave to file copy of the submis-
sion, the original supposed to be lost.

That on the 29th day of October aforesaid, said plaintiff prayed and obtained
leave to file the original submission.

The submission of the parties to the award of John Piatt, Michael Taylor and
Phillip Kapple, for the purpose settling all controversies, as well the excrlumge or
sale of lands, as of personalty, with the agreement that the award be made a rule
of Circuit Court. Submission is dated April 12, 1860, in presence of James M.
Barrett, witness.

Said Submission is endorsed and filed in the words and figures following :

- Filed Oct. 29,’60. T Wiley, Jr. Clerk.

That on the same 29th day of October, the defendant, Lewis W. Howell filed
his motion in writing and verified by affidavit to correct a mistake in said award.

The motion alleges that the arbitrators have awarded to the said Lewiz W.
Howell, fifty acres off the east side of the north east quarter of section 30 in town-
<hip 1:’).1101't]1 range 2 east, in Henry County, through mistake and evident mis-
caleulation.  That the evidence of the witnesses examined by the said arbitrators
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was that Lewis W. Howell was to have 60 acres off the east side of the west half
of the said north east quarter of section thirty, in said township, and not fifty acres
off the east side of said quarter section, as written in the award.

It also prays that the witnesses who testified before the said arbitrators, may be ,
examined by the Court, and that the Court will correct said mistake in said award.

The motion also shows that George L. Howell, one of the witnesses, (residing
with the defendant,) before the arbitrators, was too ill to attend Court; that the
defendant could not so well prove the factin the motion by any other witness, and
prayed a continuance.

The said motion was endorsed and ordered filed as follows: Filed Oct. 29, ’60.
T. Wiley, Jr. Clerk.

The Court overruled said motion to correct said mistake and to continue, and
decided that the defendant might introduce the testimony ~f the arbitrators to
prove any mistike or miscaleulation, to which ruling the defendant then and there
excepted. The defendant allowed to file further affidavits in support of the mo-
tion to correct mistake.

That on the thirty-first day of October aforesaid, the plaintiff moved the Court
for judgment. On the second day of November, at said term of said Court, the
defendant hy leave of the Court, filed his exceptions to said award and motion to
correct mistake, which was verified by affidavit, and in the words and figures set
forth.

The exceptions and motion to correct, may be resolved as follows :

The defendant avers that he has many just and legal exceptions to said award.

That the arbitrators have awarded to him fifty acres off the east side of the
north east quarter of section thirty in township fifteen north range 2 east,

" through
evident mistake and miscalculation of the testimony.

That the paper attached and marked “Exhibit A" is a just and true
minute of the testimony heard by the arbitrators, and is the identical minute of
the testimony taken and kept by Phillip Kapple, one of the arbitrators, at the
time of the hearing hefore them.

That all the testimony heard by said arbitrators was to the effect that the de-
fendant was to have sixty acres off the east side of the west half of the north east
quarter of section 80 aforesaid.

That the last named tract is worth much' more than the first, and is the land
which the defendant, Lewis W. Howell was to have by the bargain between the
parties.

The motion prays the Court to hear the testimony of the witnesses, and to cor-
rect and amend the said mistake, if the same appear.

Affidavit of Lewis W. Howell, to the truths of the statement in the notice, also
that the paper marked “ Exhibit A.” i the identical minutes kept by Phillip Kap-
ple, one of the said arbitrators, at the time of the hearing before them.

Copy of «Exhibit A.” containing the testimony of the witnesses before the ar-
bitrators, taken by one of them

Witness, Stephen Barrett, knows nothing.

Witness, Levi Pillsbury, heard Daniel Howell say he was to give sixty acres of
the west side. He agreed to give sixty for forty acres.
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Witness, George Howell, heard Daniel Howell say he was to take 20 of the

west side. The east eighty is good land. The west is worth the most.

~ Witness, Mary Howell, heard Daniel Howell say he was to give sixty acres for
forty. He was to have 20 acres of the west side. The contract was made in
1856.

Witness, James M. Barrett, as to payment of taxes. Lewis W. Howell quit
paying taxes on the 60 acres after the dispute.

Witness, George Howell, suys Daniel Howell was to have 20 acres, that Lewis
W. Howell was to have 60.

Francis Howell says nothing. Some seven lines of the testimon y are obliterated.

On the third day of November, at said term of said Court, the defendant, on
the hearing of said cause, prayed leave to introduce the witnesses to sustain said
motion, and the Court decided that the defendant might introduce the arbitrators
who made the award, or their certificates in writing.

The defendant declining so to do, the Court overruled said motion, to which
ruling the defendant then and there excepted.

The Court thereupon gave judgment on the said award for the plaintiff. To
which judgment the defendant then and there excepted, and thereupon moved
to set aside said judgment, which motion was in writing.

Motion to set aside judgment for reasons assigned.

Ist. Because said award was filed at this term, and the Court ought n-t to
have rendered judgment until next term.

2d. Because the defendant offered to prove that the said arbitrators had made
evident mistake and miscalculation in the said award, and applied to the Court
for leave to do so, and the Court erroneously refused to hear the same.

3d. Because the defendant, Lewis W. Howell took legal exception to the said
award, and the Court ought to have sustained the same.

4th. Because the said evident mistake and miscaleulation would have warran-
ted the Court in disregarding the verdict of a Jury, and the Court ought to have
amended the same before rendering judgment.

5th. Because the said judgment was in all respects erroneous and void.

And thereupon the Court overruled said motion, to which ruling the defendant
then and there excepted.

Signature of Judge.

Certificate, signature and seal of the Clerk. -

ASSIGNMENT OF ERRORS, TO WIT:

(1) The defendant, Lewis W. Howell, took just and legal exceptions to the said
award, and offered to prove the same, and the Circuit Court improperly refused to
permit the defendant to do so

(2) The defendant objected to the rendition judgment on said award against him,
because of evident mistake and miscalculation in said award, and offered to prove
the said mistake and miscaleulation, and the said Cireuit Court improperly refused
to permit the defendant to do so.

(8) The Circuit Court improperly overruled the defendant’s motion for a contin-
uance.



(4) The Cirenit Court improperly decided, that the defendant might introduce the
testimony, or certificate in writing of the arbitrators who made said award, and
improperly excluded other testimony for the defendant when the defendant oft:
ered to introduce the same in support of his exceptions, and his motion to amend.
(5) The errors and defects in said award would have warranted the Court in dis-
regarding the verdict of a Jury. Yet the Cireunit Court erroneously gave judg-
ment on said award, against the defendant’s objections.

(6) Becanse the submission to the said arbitrators and the award, thei were filed
during the sai 1 October Term of the said Court, and the Court erroneously ren-
derel judgment on said award at the same term, notwithstanding the defendant
objected and asked for a continuance.

(7) The Court errel in overraling the defendant’ motion for a new trial.
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STATE OF ILLINOIS, bss.
In rue Surrexe Courr, Orrawa Tery, A. . 1861.

DANIEL HOWELL,
= vs Appeal from Henry.
LEWIS W. HOWELL.

Brier or H. W. Wgrvs, for Appellant.
STATEMENT oF THE CASE.

First or e Recorp.

The action was in the nature of a motion made by Daniel Howell, for judgment
on the award of arbitrators, against Lewis W. Howell.

The notice of the motion was served on the defendant on the 6th day of Oecto-
ber, A. D. 1869, and notifiel him that at the October Term, A. D. 1860 of the
Henry Circuit Court, the plaintiff would apply for judgment on the award. The
October Term was begun on the second Monday, the 8th day of October, 1860.

The submission was in writing and signed by the parties in presence of one wit-
ness, and was for the purpose of settling disputes abont the sale and exchange of
lands &e., and contained an agreement for judgment of the Circuit Court on the
award.

The award vas, that Daniel Howell should deed Lewis W. Howell lifty acres
of land off the east side of the North east quarter of section thirty, in Township
15 North Runge two east, and that Lewis W. Howell should deed Daniel Howell
the west half of the east half of the south west quarter of the same section.

The award was filed - the 22d day of October, 1860, and the submission was
filed October 20th, 1860. Both being filed during term time of the said Octoler
term.

The defendant, hefore the rendition of Jjudgment, takes exceptions to said award,
and moves the Court to correct errors and mistakes in the same, anid also moves
the Court to continue the hearing of the cause; because of the absence (ocensione
by sickness) of a material witness.

The motion to correct is founded on two affidavits of the defendant, which m \y
be analyzed as follows : '



[1] Alleges that the arbitrators have awarded the defendant 50 acres of land
off the east side of the north east quarter of section 30, township 15 north range
2 east, through evident mistake.

[2] That the testimony of @l/ the witnesses before the said arbitrators, was that
the defendant was to have 60 acres of the east side of the west Adlf of said quar-
ter section of land.

[3] The following plat will enauble the Court to judge of the relative positions
of the two tracts of land.

Plat of Sec. 30-15-2.

Aq pawjuo
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[4] Attached to one affidavit, is an “exhibit” alleged to contain full minutes
of all the testimony heard by the arbitrators.

[5] The defendant also prays a continuance, hecause of the absence (occasioned
by sickness) of a material witness.

The Court overruled said motion to correct, and said motion to continue, and
the defendant excepted. '

The defendant moved the Court for a new trial, which motion was overruled
and the defendant.excepted.

ERRORS.

The hill of exceptions preserves all the foregoing points.

(1) The defendant, Lewis W. Howell, took just and legal exceptions to the said
award, and offered to prove the same, and the Circuit Court improperly refused to
permit the defendant to do so.

(2) The defendant objected to the rendition judgment on said award against him,
because of evident mistake and miscaleulation in said award, and offered to prove
the said mistake and miscalculation, and the said Circuit Court improperly refused
to permit the defendant to do so.

When legal exceptions are taken to an award, it is the duty of the Court to
hear them. /7. S. Chap. VII Sec. VIII, as it is only by hearing the exceptions,
that the Court can determine as to their validity. See also Sec. X and XI saw
Chapter, and Wiley et al vs Platter, XVI Ills. Rep. 540.

The application to the Court to set aside said award, was properly made by af-
fidavits.  Cromwell vs Owings, 6 Har. and J. 10.  Ridgen vs Martin (b 103.
Stevens vs Pearson, 5 Vermont Reports, 503.



Objections to the award were properly made by filing exceptions to the award
of the arbitrators.  Wiley vs Platter, XVII Ills. 540. seves vs Bldridg, XX
Nls. 383.  Spurck et al vs Crook et al, XIX Ills. 415. Hurst vs Hurst,2 Wash.
C. C. 127 also Rev. Stat. Chap. VII, See. VIIL X, XI. Pierce vs Shaw, 1 Serg.
and R. 365. .

The defendant was entitled to a continuance under the statute, without any at-
fidavit. R.S. Chap. VII, Sec. VIII, provides that the party filing such award, may
at the next term after such filing, &c., &ec. In this case the award was filed on
the 14th day of the October term, and judgment was rendered on it at the same
term.

(4) The Cireuit Court improperly decided, that the defendant might introduce the
testimony, or ¢artificate in writing of the arbitrators who made said award, and
improperly excluded other testimony for the defendant when the defendant off-
ered to introduce the same in support of his exceptions, and his motion to amend.

The evidence of arbitrators is inadmissable to show a mistake in the award.
Newland vs Dowglas, 2 John 62, 1 Greenleaf on evidence, Sec. 249.

This position is not in cunflict with the decisions of this Court in Spurk et al vs
Crook ¢t al, XIX Ills. 426.  Therein, grounds of public policy to prevent fraud,
permit an arbitrator to be a witness.

Even if the evidence of the arbitrator was admissable, there can certainly be no
reason for refusing other testimony. No autborities are cited in support of this
proposition.

(5) The errors and defects in said award would have warranted the Court in dis-
regarding the verdict of a Jury. Yet the Cireuit Court erroneously gave judg-
/ » ment on said award, against the defendant’s objections.
7 Aicze The verdicet is not supported by the evidence, the court will disregard and set
it aside.  Lowrey vs Orr, 1 Gill. 70.  Scott vs Blumb, 2 Gill. 595.

Where it is apparent that a jury mistook the evidence, a new trial will be granted.
Gordon vs Crook, 11 Tlls 142.  Schwab vs Gingerick, 13 Ills. 697.

In this case the oljection states that all the witnesses testified that the defend-
ant was t» have 60 acres off the west side &e.  This, if true, would warrant the
Court in setting aside the award to the defendant of 50 acres on the cast side, &e.,
(6) Because the submission to the said arbitrators and the award, then were filed

during the said October Term of the said Court, and the Court erroneously ren-
dered judgment on said award at the same term, notwithstanding the defendant
objucted and asked for a continuance.

The submission and award were both filed during the October term of the
Court, and the judgment was erroneously rendered the same term.

The ease should have been contivued until the next term. Chap. VII, See. VIII
R.S.

The defendant by affidavit brought himself within the Statute providing for
continuances. Sec. XIIT of the Practice Act, and was entitled toa continuance.
Allen et al vs Downing, 2 scam. 464.

(7) The Court erred in overruling the defendant’s motion for a new trial.

In this case, the ruling of the Court upon the the defendant’s motion was erro-
neous, and no substantial justice done the parties. The Court thereford erred in
in not granting the defendant’s motion for a new trial, and the granting a new,
trial was not diseretionary, but imperative upon the Court. Morton vs Baily, 1
Seam. 213, Greenup vs Stoker, 2 Gill. 688.  Riggs vs Savage, 4 Gill. 129.
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STATE OF ILLINOIS, jlss.

In tae SurreME Courr aT OTTAWA,
or THE APriL TeryM, A. D. 1861.

DANIEL HOWELL, l
VS

- Appeal from Henry.
LEWIS W. HOWELL. |

ABSTRACT OF THE RECORD.

Pleas before the Hon. Joux H. Howe, Judge of the Sixth Judicial Circuit in
Illinois, at the regular term, begun and held at the Court-house in Cambridge, on
the second Monday of October, A. D. 1860, it being the eighth day of the said

smonth. Present, Hon. John H. Howe, Judge, Thomas Wiley, Jr. ('lerk, P. H. Snift,

Page 2,

Page 3,

Pize

Paue O,

Page 6,

Sheriff.

Application of Daniel Howell for judgment against Lewis W. Howell, on the
award of arbitrators chosen, d&c.

Notice of the application at the October Term, A. D. 1860 of said Court, for
judgment on said award.

Affidavit of George A. Brown, that he delivered a true copy of the said notice
to Lewis W. Howell, on the sixth day of October, A. D. 1860.

Application of the plaintiff made October 25th, for leave to file a copy of the
submission, the original said to have been lost. Leave granted.

Application made October 29th, 1860, for leave to withdraw said copy and file
original submission.

Leave granted, and original filed. ‘

Motion by said plaintiff made October 81st, 1860, at same term, for judgment o
the award. Motion sustained

and judgment entered, and defendant ordered to

comply with said award.

Defendant, Lewis W. Howell, moves the Court to set aside said judgment.
Motion overruled, and defendant excepts.

Defendant, Lewis W. Towell, prays and obtains leave to appeal, and leave to,
file Bill of exceptions and appeal bond, in the sum of one hundred dollars withi:
thirty days.

\



Paze T,

Vage S,

Lage 9.

Page 10,

Page 11,

Page 12,

Pagze 18,

Defendant, Lewis W. Howell, on the 15th day of November, 1860, files appeal
bond in the sum of one hundred dollars.

Appeal bond.

Continuation of appeal bond and approval by Clerk and Court.

On the third day of December, 1860, defendant files bill of exceptions.

Defendant’s bill of exceptions.

The bill of exceptions contains the following points: That on the 22d day of
October, 1860, it being the fourteenth day of said October Term, said David
Howell, to sustain the issues on his part &c., filed in said Court, the award of the
arbitraturs, in the words and figures following :

Award of Arbitrators.

STATE OF ILLINOIS, }SCT

HENRY COUNTY. }
The undersigned, arbitrators in the cause of Lewis W. Howell, vs Daniel Howell,
having heen duly sworn, and having as required by their oaths determined the
:ause submitted, do hereby award and decide herein as follows: The said Daniel
Howell is to deed to the said Lewis W. Howell, fifty acres of land off of the east
side of the north east quarter of section No. thirty (30) Township fifteen, Range
2 east, and the said Lewis W. Howell is to deed to the said Daniel Howell, the
west half of the east half of the south west quarter of section No. thirty (30)
Township No. fifteen (15) Range two (2) east.  Each of the parties are to make
and execute a deed t~ the other party to the above named lands, on or before
the first day of June, 1860, and we having delivered to each party a copy hereof,
ask to be discharged herein, with our costs and witnesses. Each party is hereby
required to pay half the costs.

Given under onr hands and seals this 17th day of April, 1560.

Micuaen TAYLOR, | SEAL. |
Priwie KAPPLE. | SEAL. |
; JouN Prarr. ' | sEAL. |

That the said award was endorsed and filed in the words and figures following :

Filed Oct. 22,°60. T. Wiley, Jr. Clerk.

That on the 25th day of October, 1860, it being the 17th day of the said Term,
said plaintiff, Daniel Howell, prayed and obtained leave to file copy of the submis-
sion, the original supposed to be lost.

That on the 29th day of October aforesaid, said plaintiff prayed and obtained
leave to file the original submission.

The submission of the parties to the award of John Piatt, Michael Taylor and
Phillip Kapple, for the purpose settling all controversies, as well the exchange or
sale of lands, as of peisonalty, with the agreement that the award be made a rule
of Cireuit Court. Submission is dated April 12, 1860, in presence of James M.
Barrett, witness. '

Said Submission ix endorsed and filed in the words and figures following :

Filed Oct. 29,’60. T Wiley, Jr. Clert.

That on the same 29th day of October, the defendant, Lewis W. Howell filed
his motion in writing and verified by affidavit to correct a mistake in said award.

The motion alleges that the arbitrators have awarded to the said Lewis W.
Howell, fifty acres off the east side of the north east quarter of section 30 in town-
ship 15 north range 2 east, in Henry County, through mistake and evident mis-
caleulation,  That the evidence of the witnesses examined by the said arbitrators



Page 14.

Page 15.

Page 16.

Page 17.

Page 18,

Paze 10,

was that Lewis W. Howell was to have 60 acres off’ the east side of the west kalf
of the said north east quarter of section thirty, in said township, and not fifty acres
off the east side of said quarter section, as written in the award.

It also prays that the witnesses who testified before the said arbitrators, may be
examined by the Court, and that the Court will correct said mistake in said award.

The motion also shows that George L. Howell, one of the witnesses, (residing
with the defendant,) before the arbitrators, was too ill to attend Court; that the
defendant could not so well prove the factin the motion by any other witness, and
prayed a continuance.

The said motion was endorsed and ordered filed as follows: Filed Oct. 29, ’60.

T. Wiley, Jr. Clerk.

The Court overruled said motion to correct said mistake and to continue, and
decided that the defendant might introduce the testimony ~f the arbitrators to
prove any mistake or miscaleulation, to which ruling the defendant then and there
excepted. The defendant allowed to file further affidavits in support of the mo-
tion to correct mistake.

That on the thirty-first day of October aforesaid, the plaintiff moved the Court
for judgment. On the second day of November, at said term of said Court, the

‘defendant by leave of the Court, filed his exceptions to said award and motion to

correct mistake, which was verified by affidavit, and in the words and fignres set
forth.

The exceptions and motion to correct, may he resolved as follows:

The defendant avers that he has many just and legal exceptions to said award.

That the arbitrators have awarded to him fifty acres off the east side of the
north east quarter of section thirty in township fifteen north range 2 east,

through
evident mistake and miscalculation of the testimony.

That the paper attached and marked “Exhibit A is a Just and true
minute of the testimony heard by the arbitrators, and i> the identical minute of
the testimony taken and kept by Phillip Kapple, one of the arbitrators, at the
time of the hearing hefore them.

That all the testimony heard by said arbitrators was to the effect that the de-
fendant was to have sixty acres off the east side of the west Lalf of the north east
quarter of section 80 aforesaid.

That the last named tract is worth much more than the first, and is the land
which the defendant, Lewis W. Howell was to have by the bargain between the
parties.

The motion prays the Court to hear the testimony of the \Vltnebses, and to cor-
rect and amend the said mistake, it the same appear.

Affidavit of Lewis W. Howell, to the truths of the statement in the notice, also
that the paper marked “ Exhibit A.” is the identical minutes kept by Phillip Kap-
ple, one of the said arbitrators, at the time of the hearing hefore them.

Copy of “Exhibit A.” containing the testimony of the witnesses before the ar-
bitrators, taken by one of them

Witness, Stephen Barrett, knows nothing.

Witness, Levi Pillsbury, heard Daniel Howell say he was to give sixty acres of
the west side. He agreed to give sixty for forty acres.



Page 20.

Page 21.

Page 22,

Page 23.

Witness, George Howell, heard Daniel Howell say he was to take 20 of the
west side. The east eighty is good land. The west is worth the most.

Witness, Mary Howell, heard Daniel Howell say he was to give sixty acres for
forty. He was to have 20 acres of the west side. The contract was made in
1556.

Witness, James M. Barrett, as to payment of taxes. Lewis W. Howell quit
paying taxes on the 60 acres after the dispute.

Witness, George Howell, says Daniel Howell was to have 20 acres, that Lewis
W. Howell was to have 60.

Francis Howell says nothing. Some seven lines of the testimony are obliterated.

On the third day of November, at said term of said Court, the defendant, on
the hearing of said cause, prayed leave to introduce the witnesses to sustain said
motion, and the Court decided that the defendant might introduce the arbitrators
who made the award, or their certificates in writing.

The defendant declining so to do, the Court overruled said motion, to which
ruling the defendant then and there excepted.

The Court thereupon gave judgment on the said award for the plaintiff. To
which judgment the defendant then and there excepted, and thereupon moved
to set aside said judgment, which motion was in writing.

Motion to set aside judgment for reasons assigned.

1st. Because said award was filed at this term, and the Court ought nnt to

have rendered judgment until next term.

2d. Because the defendant offered to prove that the said arbitrators had made
evident mistake and miscalculation in the said award, and applied to the Court
for leave to do so, and the Court erroneously refused to hear the same.

3d. Because the defendant, Lewis W. Howell took legal exception to the said
award, and the Court ought to have sustained the same.

4th. Because the said evident mistake and miscalculation would have warran-
ted the Court in disregarding the verdict of a Jury, and the Court ought to have
amended the same before rendering judgment.

5th. Because the said judgment was in all respects erroneous and void.

And thereupon the Gourt overruled said motion, to which ruling the defendant
then and there excepted.

Signature of Judge.

Certificate, signature and seal of the Clerk.

ASSIGNMENT OF ERRORS, TO WIT:

(1) The defendant, Lewis W. Howell, took just and legal exceptions to the said
award, and offered to prove the same, and the Circuit Court improperly refused to
permit the defendant to do so

(2) The defendant objected to the rendition judgment on said award against him,
because of evident mistake and misealculation in said award, and offered to prove
the said mistake and miscalculation, and the said Circuit Court improperly refused
to permit the defendant to do so.

(8) The Cireuit Court improperly overruled the defendant’s motion for a contin-
uance.



)
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(+) The Cirenit Court improperly decided, that the defendant might introduce the
testimony, or certificate in writing of the arbitrators who made said award, and
improperly excluded other testimony for the defendant when the defendant oft:
eredl to introduce the same in support of his exceptions, and his motion to amend.
(5) The errors and defects in said award would have warranted the Court in dis-
regarding the verdict of a Jury. Yet the Circuit Court erroneously gave judg-

ment on said award, against the defendant’s objections. A
(6) Because the submission to the said arbitrators and the award, thez were filed

during the saill October Term of the said Court, and the Court erroneously ren-
dered judgment on said award at the same telm, notwithstanding the defendant
objected and asked for a continuance.

(7) The Court erred in overraling the det’cml-mt’s motion for a new trial.

/// /;// ///f}?/;/ //: jﬁ/ .



STATE OF ILLINOIS, }ss.

In TaE SuPREME Court, Orrawas TERM, A. D. 1861.

DANIEL HOWELL,

Vs Appeal from Henry.
LEWIS W. HOWELL.

Brier or H. W. WeLws, for Appellant.
STATEMENT OF THE CASE.

First or toe REcCokD.

. The action was in the nature of a motiun made by Daniel Howell, for judgment
on the award of arbitrators, against Lewis W. Howell. '

The notice of the motion was served on the defendant on the 6th day of Octo-
ber, A. D. 1860, and notified him that at the October Term, A. D. 1860 of the
Henry Circuit Court, the plaintiff would apply for judgment on the award. The
October Term was begun on the second Monday, the 8th day of October, 1860.

The submission was in writing and signed by the parties in presence of one wit-
ness, and was for the purpose of settling disputes abont the sale and exchange of
lands &e., and contained an agreement for judgment of the Circuit Court on the
award.

The award was, that Daniel Howell should deed Lewis W. Howell fitty acres
of land off the east side of the North east quarter of section thirty, in Township
15 North Range two east, and that Lewis W. Howell should deed Daniel Howell
the west half of the east half of the south west quarter of the same section.

The award was filed ~n the 22d day of October, 1860, and the submission was
filed October 29th, 1860. Both being filed during term time of the said October
term.

The defendant, before the rendition of judgment, takes exceptions to said award,
and moves the Court to correct errors and mistakes in the same, and also moves
the Court to continue the hearing of the cause, because of the absence (occasioned
by sickness) of a material witness.

The motion to correct is founded on two affidavits of the defendant. which may
he analyzed as follows :



[1] Alleges that the arbitratorsthave awarded the defendant 50 acres of land
off the east side of the north east quarter of section 30, township 15 north range
2 east, through evident mistake.

[2] That the testimony of @ll the witnesses before the said arbitrators, was that
the defendant was to have 60 acres of the east side ~f the west half of said quar-
ter section of land.

[8] The following plat will enable the Court to judge of the relative positions
of the two tracts of land.

Plat of Sec. 30-15-2.
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of all the testimony heard by the arbitrators.

[5] The defendant also prays a continuance, hecause of the ahsence (occasioned
by sickness) of a material witness.

The Court overrnled said motion to correct, and said motion to continue, and
the defendant excepted. .

The defendant moved the Court for a new trial, which motion was overruled
and the defendant excepted.

-

BERRORS.

The bill of exceptions preserves all the foregoing points.

(1) The defendant, Lewis W. Howell, took just and legal exceptions to the said
award, and offered to prove the same, and the Circuit Court improperly refused to
permit the defendant to do so.

(2) The defendant objected to the rendition judgment on said award against him,
because of evident mistake and’ miscalculation in said award, and offered to prove
the said mistake and miscalculation, and the said Cireuit Court improperly refused
to permit the defendant to do so.

Wheo legal exceptions are taken to an award, it is the duty of the Court to
hear them. 2. S, Chap. VII Sec. VIII, as it is only by hearing the exceptions,
that the Court can determine as to their validity. See also Sec. X and XI sawme
Chapter, and Wiley et al vs Platter, XV Ills. Rep. 540.

The application to the Court to set aside said award, was properly made by af-
fidavits.  Cromwell vs Owings, 6 Har. and .J. 10. Ridgen vs Martin i b 403,
Stevens vs Pearson, 5 Vermont Reports, 503.
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~ Objections to the award were prol erly made by filing exceptions to the award
of the arbitrators.  Wiley vs Platter, XVII Ills. 540. coves vs Bldridg, XX
Ills. 383.  Spurck et al vs Crook et al, XIX Ills. 415. Hurst vs Hurst,2 Wash.
C (¢ 127 also Rev. Stat. Chap. VIL, Sec. VIIL, X, XI. Pierce vs Shaw, 1 Serg.
and R. 365.

The defendant was entitled to a continuance under the statute, without any at-
fidavit. R.S.Chap. VII, Sec. VIIL, provides that the party filing such award, may
at the neat term after such filing, &c., &e. In this case the award was filed on
the 14th day of the October term, and judgment was rendered on it at the same
term.

(4) The Circait Court improperly decided, that the defendant might introduce the
testimony, or certificate in writing of the arbitrators who made said award, and
improperly excluded other testimony for the defendwnt when the defendant off-
ored to introduce the same in support of his exceptions, and his motion to amend.

The evidence of arbitrators is inadmissable to show a mistake in the. award.
Newland vs Douglas, 2 John 62, 1 Greenleaf on evidence, Sec. 249.

This position is not in conflict with the decisions of this Court in Spurk et al vs
Chrook et al, XIX Tlls. 426.  Therein, grounds of public policy to prevent fraud,
permit an arbitrator to be a witness.

Even if the evidence of the arbitrator was admissable, there can certainly be no
yeason for refusing other testimony. No authorities are cited in support of this
proposition. ;

(5) The errors and defects in said award would have warranted the Court in dis-
regarding the verdict of a Jury. Yet the Civeuit Court erroneously gave judg-
ment on said award, against the defendant’s objections.

The verdiet is not supported by the evidence, the court will disregard and set
it aside.  Lowrey vs Orr, 1 Gill. 70. Seott vs Blumd, 2 Gill. 595.

Where it is apparent that a jury mistook the evidence, a new trial will be granted.
Gordon vs Crook, 11 Tlls 142, Schwab vs Gingerick, 13 Ills. 697.

In this case the objection states that all the witnesses testified that the defend-
ant was t~ have 60 acres off the west side &e.  This, if true, would warrant the
Court in setting aside the award to the defendant of 50 acres on the east side, &c.,

(6) Because the submission to the said arbitrators and the award, then were filed
durmg the said Octob_er Term of the said Court, and the Court erroneously ren-
dered judgment on said award at the same term, notwithstanding the defendant
objected and asked for a continuance. X

The submission and award were both filed during the October term of the.
Court, and the judgment was erroneously rendered the same term.

The case should have been contipued until the next term. Chap. VII, Sec. VIII
R.S.

The defendant by affidavit brought himself within the Statute providing for
continuances. See. XIIT of the Practice Aect, and was entitled to a continuance.
Allen et al vs Downing, 2 scam. 464.

(7) The Court erred in overruling the defendant’s motion for a new trial.

In this case, the ruling of the Court upon the the defendant’s motion was erro-
neous, and no substantial justice done the parties. The Court thereford erred in
in not granting the defendant’s motion for a new trial, and the granting a new,
trial was not discretionary, but imperative upon the Court. Morton s Buaily, 1
Seam. 213, Greenup vs Stoker, 2 Gill. 688.  Iigys vs Savage, 4 Gill. 129.
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