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HEIRS OF W. KING, APPELLANTS,

vs. Decree of Morgan.
WADE AND OTHERS, APPELLEES.

The record in this case shows the following facts:

In January, 1851, Nicholas King filed his Bill in Chancery in Morgan Circuit Court, against the
personal representatives and heirs of William King and Joseph King, (two deceased brothers,)
stating “that in the year 1829 he was a resident of Yorkshire, old England, and his brothers, William
King and Joseph King, were residents of said State of Illinois, that during that year, he and his
said brothers entered into partnership for the purpose of dealing in real estate, and their capital so to

be employed was one thousand pounds sterling money, or $4,840 money of the United States, that
Ly " Poid capital was placed in the hands of said William, or William and Joseph King for that purpose in
1 1orov Ihgmepantions : three-fifths to the use of:said Nicholas, one-fifth togbensocfraid Josonh e s

> T P

King, and one-fifth to the use of said William King.

That afterwards the following lands, in the counties of Morgan and Scott, in the State of Illinois;
were purchased by said Nicholas, out of said capital, and the titles in fee made to him, (here the
lands are described,) having cost $2,507 35. T'he proportion of said Nicholas in said £1000 was
$2,904 00.

His proportion of aforesaid investment $1,504 41; due him, after said investment, $1,399 59.
The proportion of said William King in said £1000, was $968 00. His preportion of said investment,
$501 47; due him, after said investment, $466 53.” Joseph King’s proportion und investment
being the same.

«“I'he aforesaid lands, at the dates of the purchases of the same, were partly improved, and partly
wild lands; the said William King took possession and control of the same, and until the sale of a
portion of the snme as hereinafter stated, and until his death as hereinafter stated, of the remaining
portion of said lands, improved and rented, or occupied the same, paid the taxes, &c., but never kept
any specific account in the premises of his disbursements and receipts.”’

He here sets out certain sales of parts of the land purchased, alleging the amount of sales to have
Leen $3.995 67, and claiming three-fifths thereof.

‘On the QTth of June, 1848, the said William King being on «a visit to old England, at Pickering,
Yorkshire, a memorandum in writing was made and signed by him and your orator in the wovds and
figures following : '

R

&

—Momorandum-—Whereasin_and abont—the—purchase-of tho-property~which I tcholas Kingy— ————~——

bought in the State of Illinois, U. 8., and which is now held by my brothers, Joseph King and Wil-
liam King, under power of attorney given by me, the sum of one thousand pounds was expended,
that is to say si< hundred pounds by me, and two hundred pounds by cach of my brothers, Joseph and
William, this is to certify that we, Joseph King, William King and Nicholas King, do now hold the
whole of said lands and properties, together with their proceeds, whether by sale or otherwise, in the
proportion of the above sums respeetively, and each agrees to account to the others for any of money
or other portions of the above property they may have received, or may hereafter receive.”

The bill then states that Joseph King, after having exccuted his last will and testament, departed
this life in 1842, That by snid will John Peter and William King were appointed executors, and
testamentary gnardians for his children, Mary Ann Rhoda, who had been married to William Wade,
Joseph N. King; and William W. King.- The bill then states “that in the years 1845 and 1846, the
said William King, by the application of the sum of $8,060, more or less, of the capital trust and
partnership funds, or in trust for your orator to the extent of an undivided three-fifths, become the
purchaser. of the title in f2e simple to the following lands in the county of Clayton and State of Towa.”
(Here the lands are described, and their cost stated.)

The bill then states that William King died in 1846, having executed his lust will and testament.
That John C. Hamilton Administrator, with the will annexed of William King, had obtained a judg-
ment against him on a note given to said Wm. King, that Robert Cultas had also obtained a judg-
ment, both of which operated as liens upon the lands in Morgan and Scott. That theJands remain-
ing unsold in Morgan and Scott had been sold by agreement of parties in interest, and proceeds to
which complainant was entitled. applied to the payment of the judgments above referred to, and onc-
fifth thereof paid over to each of the estates of William and Joseph King.

The heirs and personal representatives of Joseph King and William King are next described and
named, and made parties. The bill asks that they may be required to answer on oath &c.” The
said John C. Hamilton and William Thomas are specifically called upon to exhibit a full and accurate
description of any lands in the county of Clayton and State of Iowa, of which said William King died
scized in fee simple, of whom he purchased the same ?—when —with what funds ?——at what cost ?
and Whether or not in trust for your orator, and to his use to the extent of three-fifths? They are
also called upon to state specifically, whether or not the funds derived as atorésaid, from sales of
land to the said Jacob Strawn and John Richardson, (to whom parts of the lands in Morgan and
Scott have been sold by William King.) were not apphed to the purchase of said lands in said county
and State; or elsewhere 77’

The bill then prays that a special commissioner be appointed and required, “to state a full, just
and true account between the parties in interest in this case, according to their relative and respec-
tive rights and responsibilities in the premises to take and report all the evidence that the said parties
may give, or adduce in the premises, and if on such lignidation and adjustment of accounts, any



balance may be d
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ue to vour orator in the premises, he prays your honor fo orant him a final decree
o

for the payment of the same; or if it should appear from the evidence that may be reported in this
cause, that your orator is entitled to bave conveyed to him an undivided three-fifths of the Iowa land,
lic prays your honor on the final hearing of this cause, to decrec a proper and apt conveyance in the
premises, and for such other and further relief as your orator may be entitled to, according Lo the
structure and equity of his cause, &ec.”

To the foregoing bill, the present complainants, Wade and wife, made no ansiwer or defense. The
complainants, Joseph N. and William W. King, answered by their guardians ad litem;—no answer
was filed by the testamentary guardians.

The answer of
have no personal

| the answer of the other infant defendants as containing all the facts and suggestions in relation to
B the rights of the parties as far as known.
= ['llose dofeadants—suppesethat_upon a settlement of the accounts between _theix fathers, Josenh e

King and the said Nicholas King, something will be found to be due Trom said INicholas, but they o

Joseph N. King and William W. King by their guardians, is in substance “they
informaticn in relation to the matters and things stated in the bill. They refer to

ot know that that settlement can have any necessary connection with this suit.”

The representa
P

tives of William King, by their answer, contested and denied the right of Nicholas

King to any part of the Towa lands. They denied also that said lands were purchased with partner-

ship or trust funds
Upon the foregoing allegations, the cause was heard, and decided by the Circuit and Supreme

Courts, and upon

the return of the cause to the Circuit Court—the master in_chancery made and

stated an account as stated in the bill—and for the change in the account as first made, assigns the

tollowing reasons

«T further report to the court that in the examination of the testimony in the cause, upon which

the foregoing rep

ort, and my former reports were made, 10 inquiry was had or made in relation to

any settlement of the accounts between the estates of William King and Joseph King, there being

no allegations in
It is now shown

est amounting to

o

them. Taking t

to be a full adjustment of

the pleadings as between said estates on which such testimony was deemed proper.
to me however, that a settlement. of the accounts between said estates was made

subsequent the death of Joseph King, and from the nature of that scttlement, (a memorandum of
which is hereto annexed, ) and the position of the partics, itis fair to presume that William King's
estate has fully accounted to the estate of Joseph King for all that the latter estate is entitled to;
<o that William King ought to be held to have reccived the money from Wesley Waggoner and inter-

§731 40, which I have in the forgoing report charged to the rcpresenta.tives of

- ——Joseph King, and the-representatives of William King; are-thereforein s count with-Nicholas King———— _
to be charged with that amount in addition to the sum I have above stated to be due from him to

he settlement of accounts between the estates of William King and Joseph King,
accounts between them, the representatives of the latter would have no claim

to any interest in the lands in Towa.

This statement of accounts by the Master shows the following results :

No.1. The copartuership Dr. to N. King....... R SR $2,294 08
(r. By rents received........... S e e S L S sctooono TG B33

e e T AT

Balance due N. King..oeoveeiieuimimemraeenn et
No. 2. Representatives of W. King to the Copartnerships, Dr. For cash
and rents received............ e e T e 99,330 40
Cr. Tor Dishursements. ..cpueeeeeserescencessosnasosonsonees Sl N3 ORI
B alance e A S i e e A e e s s POSLITD Gi-’:—
No. 3. Representatives ot Joseph King to the Copartnership. Cash from
Waggoner for Land. . .... O AOODOOAOAEOGRIOEEaP00s e 5, 200500
Interest to 25th October 1855 .ceeueuiieieiiiiiniiiainninnnn. s as: 5 AoOL &0
[T G TG b M e L e ety e s 731 40

Indebtedness of parties respectively resulting from the foregoing statement:

The representa

For one-fifth of $1,517 T0 ballance of account, No. 1.

tives of William are indebted to Nicholas—
e .S 303 54

For three-fifths of 85,178 63, ballance of account, No. 2............... 3,107 18
Being in all........... DAL LIS s Sl R

To which Nicholas is entitled, from the Representatives of William, in addi-

tion to a

conveyance of three-fifths of the Iowa Lands. The representa-

tives of Joseph King are indebted to Nicholas—

For o

For t

ne-fifth of $1,517 T0 ballance of account No. L.....ceuueeeeeenn. 8 303 54
hree-fifths of $781 40 ballance of acecount No. 3...eeriiennnn.. 438 84

Y B e e et e ain b o s e e inin s in b e srswas s Iy S a0,
Mo which Nicholas is entitled from Representatives of Joseph.
Upon the Report of Fllc Master, the Court entered the following decree: *On this 17th October,
1855, came the complainant by his solicitor, David A. Smith, and the defendants by their solicitor,

W. Thomas. Tl

1¢ complainant, by his solicitor, produced andfiled the opinion of the Supreme Court

of this State, Second Grand Decision, and certificate of reversal of the decree that was rendered in

3

== EY



[3]

this cause on the 25th of October, 1854, as also a third statement of account in this cause, by James
Berdan, Esq., special master in this case, made in conformity with the said opinion of the Supreme,
Court, and to which account, as stated, no exception was taken, and which is therefore approved by
the Court. From this account it appears, that the Representatives of the estate of William King
arc indebted to the complainant in the sum of §4,153 10 cents. Itisordered, adjudged and decreed
by the Court that the complainant have, receive and recover from the estate of said deeased, said
sum of money to be paidin due course of Administration &c.:”” and then proceeds: ¢“The Supreme
Court having so decided, it is further ordered, adjudged and decreed by the Court, that the complain-
ant is, as tenant in common, entitled in fee simple to an undivided three-fifths of the lands in the
State of Towa. (Here the lands are described.) The Court then after stating the reasons, proceeds
to decree a sale ot the said Towa land—and thus proceeds: ¢‘The surplus monies as realized from
time to time, to be paid to the partiesin this cause, as follows: To the complainant, or his proper
representative, three-fiths, and to the representatives of the estate of William King, deccased, the
other two-fifths, the interest on one-third of said two-fifths to be paid to said Rachael King for life,

-in lien of dower. — And saving and reserving to the representatives of the estate of Josepl Xing, de-
geased, ss between them and the representatives of the estate of William King, deceased, the right to
show that they, the representatives of said Joseph King, deceased, are entitled to the net proceeds
of the sales of one-fifth of said lands.”

Under this decree the Iowa lands were sold in June, 1556.

On the 11th June, 1857, the representatives of Joseph King, Mary A. Wade and others commen-
ced this suit, claiming the one-fifth of the net proceeds of the sale. Upon a hearing of the cause,
before the Circuit Court, the bill was dismissed ; and upon appeal to the Supreme Court, January
term, 1858, this decree dismissing the bill was reversed, upon the ground of the exclusion of deposi-
tions taken in the case of Nicholas King. The abstract then furnished the Court by the complain-
ants is copied in /7 #e= JZ. S0/
and is here referred to, to show their version of the contents of the record. The defendant,
Thomas, not being satisfied with the abstract so furnished, in respcet to the defense and the facts
relied on by the answers, filed rhe following statement :

The abstract of the plaintiffs in error, with reference to the final decree of Morgan Circuit Court
——the proceedings under that decree—and of the bill now bearing the Court is sufficiently full for all
the purposes of this suit——but the facts relied on by the answer are not so stated—the following part
of said answer is therefore copied.

The said Thomas, in answer to that part of the bill charging fraud, says ¢‘that in the spring of
1852, John Peter, executor of Joseph King, visited Jacksonville for the purpose of secing John C.
Hamilton, administrator of William King, and of closing a settlement between the estates. Said
Hamilton being absent, said Peter called on the defendant with a view to said settlement, he being
the guardian for the chiidren of said William King, and attorney for said amilton, said Peter pre-
sented a statement of an account, which the defendant then believed, and still believes, was in the
hand-writing of M. Link, Esq., Judge of the Green County Court, with a balance against the estato
of William King of probably $100, and stated that said Hamilton, as Administrator, held a note of
him, the said Peter, given to William King, which he wanted to obtain in satisfaction of said balance;
the defendant could not make any settlement, but took the account, and promised upon the return of
Mvr. Hamilton to have the matter adjusted. Upon subsequently secing said Hamilton, the note of
Peter was obtained, the amount of which, when credited, exceeded the amount of balance of accounts
as presented, §4 79; this defendent then, from the account so presented to him, made the statement-
of account above referred to by the complainant, including in the credit of payment to “John Peter,
surviving executor,”” the amount of his note, whatever it was, he then sent the account presented to
him, the note of said Peter, and the account so made by him, to the said Pecter, and the accout asmade
out, was returned to him receipted as it now appears, with the §4 79. This defendant belicved at
the time of the transaction, that a settlement had been made of the accounts of the wo estates, be-
fore and by the Judge of the Green County Court, which had been made a matter of record in said
Court':, and that the Judge hn‘d stated the result, simply to enable the said Peter to obtain the balance
e did not know but that said charge of §2,281 10, was the footing of a long account, und in fact
such was his impression at the time.. When the master in chancery had made a statement of the
accounts in October, 1855, in the suit of Nicholas King, aforesaid, this defendant did, acting as the
guardian and attorney for the heirs of William King, insist before said master, that as no inquiry
had been made in regard the accounts between the estates of Joseph and William King, it would be
wrong to reportany balance as between said estates, and he presented to said master the statement
and receipt atoresaid, as evidence that settlements had been made between said estates, and urged
that as a reason why no balance should be reported. The said Thomas, was of opinion, that upon
the pleadings in the case, and evidence taken, no decree could rightfully or legally be entercd as
between the estates of Joseph and William King, and that if the childven of Joseph King wer:
entitled to anything, they would not be barred or precluded from asserting their right whenever they
might think proper to do so. The said Thomas also urged as a reason against reporting as between
said estates. that said children of Joseph King had not asserted any claim in the suit, although they
had arrived at mature age, and were fully advised in regard to said suit, and ofall the matters in
controversy therein. The said Thomas further states, that he had been informed, and he believed
the fact so to be, that said Joseph N. King nnd William W. King had both stated, that they did not
believe that said Nicholas King was entitled to any part of the landsin Iowa, and as for themselves,
- they should never set up any claim, as they knew that their uncle William had purchased said lands
for his own use, and not for uncle Nicholas and them; and this defendant may have stated this in-
formation to said master in chancery. Unon the statements and suzcestions made to said master,



[4]

and the Further statement by this defendant, that the balance found due from the cstate of Joseph
King to Nicholus King might be charged against the estate of William King, the said master in
chancery changed the report so as to make it as it now appears.

The said defendant also conversed with the solicitor of Nicholas King, and made known to him
what change he desired in the report, and the reasons therefor, andthis defendant is sure that said
solicitor concurred with him in opinion, that the casc was not in a situation to have the accounts
between the two estates finally settled by decree. This defendunt is certain that neither the master
in chancery, or himself, or the solicitor of Nicholas King, intended any wrong or fraud in respect to
the rights of complainants, nor did any onc of them believe that said complainauts would be con-
cluded by the said report, or any decree that might be entered thereon.”

The foregoing statement of the records shows the questions before the Court when the decree was
entered, in October, 1855, and first; that the present complainants or plaintiffs in error, hadnot, at
the date of said decree, sct up, or asserted any claim to any part of the Towa lands, or the proceeds

~ thereafand that no questions were made in respect to any such claims. Second : That the Court
did not, nor could not, ri ghtfully make airy deerce-barving or conclndizg the said parties in respect
to their right to a part of said Towa lands. ‘

The undersigned now contend, that the Circuit Court decided correctly in the case now before the
court.

1. The record was properly excluded, because the questions decided by the Court were not the
same as those involved in the present casc.

9. The said suit, (the record of which was excluded.) was prosceuted, and the testimony therein
taken for one purpose, and the present suit is for another.

3. Tl record shows, that the opinion of the Supreme Court, relied on, was predicted in part
upon the testimony of Rachel King, widow of William King, who was, and is, an incompetent wit-
ness in the case.

4. The proceedings before the master in chancery, and his action in the case, could, not, under
any state of pleadings, be evidence, until confirmed or approved by the Court—but if they could,
then the whole must be taken together, and his report shows that complainants have no rights.

5. The right of plaintiffs in error to a deeree depended on proof, that they, as the heirs of Joseph
King, were entitled to one-fifth of the Towa lands, and the record offered in cvidence, did not prove,
or tend to prove this fact, but on the contrary, so far as it proved any thing in the case, proved that
they were not so entitlod. LOGAN & LINCOLN.

At the October term, 1858, the cause was again heard before the Circuit Court—and decrec enter-
ol in favor of complainants, from which this appeal is prosccuted.  Upon that hearing, the record
<hows that the defendants objeeted to the reading of the record of the suit of Nicholas King against
the representatives of William King, as evidence.

First, becausc the matters in controversy in said suit were different and between different parties,
and the object of the suit was different from those in the present suit.

Second, because by the lawsof the land the suid Record is not competent evidence.

Phird, beeause the decree in said cause was predicated in part, upon the testimony of Rachael King

widow of William King, who is an incompetent witness in the present suit.

Fourth, because the said record, if used as evidence, prove nothing as between the parties to the
present suit, in respect to the points in controversy.

Kifth, because the depositions of said suit were not taken with reference to the matters in contro-
versy in this suit, nor for the purpose of sattling any question as hetween the estates of Joseph King
and William King. :

The depositions of Rachael King objected to, because she was the widow of William King, and
was theretore incompetent to testify. The Record also shows that all of these objections were over-
ruled except in respeet to the deposition of Rachael King—and that the parties agrecd, that upon the
hearing of this cause before the Supreme Court at Jauuary term, 1859, the record on file in that
court, should be used as far as applicable, so as to save necessity of obtaining another copy-.

Upon enquiry during the term of the court, the yecord referred to could not be found—application
was then made to the Clerk of the Cirenit Court for another copy, and it was then ascertained that
the depositions taken in the ease of Nicholas King against the heirs of Wm. and Joseph King compo-
sing a part of the record, and to which the objections applied, couid not be found, and further, that
those depositions were not on file in October, 1858, where the decree now complained of was renecred.

The case being thus situated, Mr. Smith, for Wade and others, agreed before this court, that the
depositions referred to were not ou file at the time the decree was entered, and that they could not
now be found ; that defendant, Thomas, was not present when the decree was entered, but had, before
the entry thereot, given written directions in regard to i, supposing that the depositions were on file.
It was then ngreed that the cause should be heard upon the record as it was, unless the depositions
could be found, in which case they were to be used, upon this understanding which it is believed was
entered on the record, or on the docket of the Chief Justice.  Mr. Smith argued the cause for de-
fendants—the errors assigned are—

First, The Court erved in permitting the record of the suit of Nicholas King against the heirs of
William and Joseph King to be used as evidenee in the cause.

Sceond, The Court erred in permitting the Report of the master in Chancery, made and filed in
the case of Nicholas Kingagainst John C. ITamilton, administrator, and the heirs of W. & J. King, to
be used as evidence in the cause, and also in perm:tting the deerce in said case to be used as evi-
denee in said cause.
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Third, The Court erred in cntering a deeree in favor of the complainants for any part of the pro-
ceeds of the Towa lands, there being no testimony proving that any of the money of the said com-
plainants was ever used in purchasing said lands.

[ourth, The Court erred in decreeing anything due the complainants and not dismissing the bill.

The present Record contains :—

The Bill in Chancery. ,Sege s Z= /2

. The Master’s Third Report. 27 = 265

. The account receipted by Peters, referred to in the bill and Master’s report. 26

. The decree of N. King, of October, 1855. 27 # 3 Z-

. The agreement of Kings as to their interest in the lands purchased in name of N. King. 3 2.
. The Will of Joseph King. 33

. The sums in chancery. - -- 77~

. Anpswer of John Peter. 3 » Z- 4/

9. Answer of G. C. King, jr. and others. 23 zZ= 5/

10. Decree of October, 1858, and cxceptions. &/ Z 4.

DO~ T H OO

o iepienions to-anewers, ST
12. Deposition of John Peter. J°F Z;: J;ﬂ
13. Deposition of Berdan. 5F d
14 The Bill fled by N. King, 67, of Pr i Zone OLYpere vy /o Loar /35T
The Record as now presented to the Court, and upon which the case must be decided, doesnot con-

tain any of the testimony or depositions taken in the case of N. King against the Representatives of

William and Joseph King, for the exclusion of which evidence the aecree of the Circuit Court was

reversed at the last term of this Court.

The Appellants contend—

First, That by the decree of October, 1855, the rights of all the parties, to that suit, were settled,
and that said parties are concluded, in respect to all questions so far as dependant on that suit, then
adjudicated by the court ; errorsin that decrce, in respect to law or facts, can only be corrected by
the Supreme Court. The saving or reservation in the decree, places the complainants in the
same position that they would have occupied if no suit had been brought, or decree entered. I. Green-
leaf, p. 596, note 2, p. 5§93. See 528, Gilston vs. Codwire & Johnson, chancery 193. Jonee vs.
Smith 13 IIl. R. 804, Go sty s AKlomrZo 20 fre J2 L5

Second, That no one of the parties can go into an enquiry as to the reasons on which the Court
acted in making the decree, nor can they show, that upon the facts before the Court, the decree
should have been different, except upon exrrors alleged before the Supreme Court. Buckmaster vs.
Ryder 12 I11. R. 211.%/7’7 e £y #'—.—7‘-“’——'- J7 Fre OZ 77.

Third, But for the reservation or saving of the rights of the complainants in this cause, they would
have no other remedy than by appeal or writ of error. By that reservation their right to sue for,
and recover the one-fifth, if entitled to it, is fully protected. Buckmaster »s. Ryder 12 TIl. R. 211.

Fourth, Acting upon the corectness of the foregoing propositions, the complainants have filed this
bill, asserting their right to one-fifth of the Towa lands, or the proceeds of the sale thereof. And
‘the only question presented is, have they any right to said lands? k

They charge that they are entitled to the said one-fifth because of the investment of their funds
to that extentin its purchase, and this is the only ground on which they can righttully or legally assers
their claim. This charge is positively denied by the answers, and the record furnishes no evidence
ot its truth. Upon this view of the case, there can be no pretense of right torecover. Butthe com-
plainants seek a recovery upon the ground that, by the opinion of the Supreme Court in the case of
N. King, (16 Illinois Reports 190) they ave entitled to a recovery, and they insist that this opinion
of the court is binding and conclusivein the premises. Although the record offered in evidence (not
including the depositions,) would be received, to prove itself, and prove what was decided or decreed,
yet not to prove that the funds of complainants or their ancestor, were invested in the purchase of
the lands, nor that complainants are entitled to one-fifth of the procecds of the sale. The final decree,
which settled the rights of the parties in that suit, proves that they were not so entitled. And the
decree was inadmissable as evidence, for any other purpose than as above stated, if for no other reason
because it was obtained upon the testimony in part of Rachael King, who wasan incompetent witness.
Joseph King died in 1843 ; the Iowa land was purchased in 1846.

The appellants contend further—

First, That whatever might have been the duty of the Court, or whatever might have been the
rights of the parties under the opinion of this Corrt, as reported in 16th Ill. 190, when that opinion
was filed, the decrec entered in October, 1855, concludes and binds the parties to that suit, (and, as
before stated, the complainants acting upon this view of the law, have filed this bill, with a view to
show they are entitled to the net proceeds of the sale of one-fifth of the lands, and this they do after
the sale, and after it isknown that the one-fifth excceds the amouut of indebtedness of Joseph King to
Nicholas King.)

Second, That to entitle the complainants to a decree in this cause, they must prove that their
money, or that of their ancestor was used in purchasing said land.

Third, The written or printed opinion of the Supreme Court, predicated upon evidence not now be-
fore the Court, canno! be allowed to stand in the place of the evidence, nor to supply evidence sus-
taining the decree. It is the final judgment or decree in a cause which binds and concludes. I
Greenleaf p. 528-4 Sec. 528-9. k

Fourth, The record of the cause, if evidence against must be evidence for the Appellants, and this
proves that complainants are not entitled to any relief. I Greenleaf Sec. 528-9. 2 Starkin oide
page 221.
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5. As the complainants have made their case, and as it now stands before the corrt, thry bav-
“no righit to recover unless the evidence, sustains their claim—they ave not concluded by the reco:d,
ecause of the reservation,—but the record as it is, disproves thei» right to recover, and.they mussrely
upon other evidence: ;

6. The opinion and judgment of the Supreme Court of the January Term 1859, seiiles the ques-
tion that the despositions regularly taken in the case of Nicholas King, ave evic>nce in (his ¢ 1,
but itis not decided or intimated that the record or decree or the report of the master in chanc:ry
are admissible.

e . 7. But assuming that the report of the master in chancery, is admissible as evidence, the cours will

oo —..see by looking at thatreport, that Joseph King had received his {ull proportion of'the proceeds of
all the sales of the Morgan county lands, at thetime of the pvrchase -of the Iowa lands, and thas
his heirs had no money in the hands of W==3iIing at the time he made these purchases, nor af

=

- (g T PSS e -
b any time afterwards yEEEm——— = : ZENEONNS
¢ { . 'The appellants contend S=zor : s,
. . That this _court cannot, in this proceeding inquire into, or change the decree entered in Oc-
et tober 1855.  Upomr proot of the allegseissmshey the fand-was purchased ~with their money-they-may———

recover, but they cannot in this procee.ling reverse or change that decree.

2. That whatever-may have been the proper remedy of the complainants or the proper mode of
proceeding to enforce that remedy,—are questions not now before the court, they have filed their
bill, as they had the right to do, asserting their right to one-fifth of the land in controversy upon
the ground of the investmentof their funds, and the court cannot aid them without proof of such
investment,.

3. The questions now presented, are not, what this, or that court may have said, or even decided
in regard to complainants rights, upon a given, or supposed state of facts, but what ave their rights
upon the facts now before the court.

4. The appellants have heretotore and still do, contend, that upon the pleadings in the case of
Nicholas King, no questions was presented, or could be decided in respect to the land, except as to
the right of three-fifths thereof. It was no where alleged, that Joseph King’s heirs had any interest
in that land. They claimed no interest.

5 The court cannot decide this case for complainants except upon one of two grounds,

1. That it is competent for a party to file a bill in chancery to correct a former decree by show-
ing, that the court acted erroneously, or upon a supposed state of facts which did not exist.

2..That complainants rights have not been adjudicated, the first presents a question of law, av!
the last a question of fact, as to whether funds of Joseph King or his heirs Were used in the
purchase.

As this case was presented at the last term, it was expected, that the covrt would decide the
questions, as to the admissibility and effect of the decree of October 1855 as evidence, and that °f
the decision was, that the complainant could in this form of proceeding obtain a reversal, or change
of that decree, the question would then ‘arise upon the testimony whether or not as matter of fact, -
the allegation of the investment of complainants funds in the Iowa lands had been proven, but the
court, thinking, most probably, that the civcuit court should first pass upon the testimony, confined
1ts opinion to the simple point of admissibility. That question being determined, it now remains for
the court to decide the other. It was believed and contended, that upon the facts thea be ore the
court, the complainant had no right to recover.

In the view of the counsel, the complainants and their case. stand precisely in the posilion which
they would have occupied, if no decree had ever been made in favor of Nicholas K'ng, nov no suit
brought of him, they claim one-fifth of the Iowa lands, upon the ground of the invesiment of their
funds in its purchase, their right is contested, and the facts charged are denied, to recover, taey
mustsustain by evidence, the truth of this allegation.

The charges of fraud against the guardian and attorney of W. King’s children, in obtaining the
decree of 1855, is not only answered, but disproved by the admitted facts in the record. Nothing
was done, or intended to be done, to prevent tho complainants from showing their right to one-fiil.
of the lands in controversy, whenever they might think proper to do so.

They have, by the .advicg of counsel, brought this suit, and no attempt has been made to use the
* decree obtained to their prejudice. LOGAN & LINCOLN, For Appellants.
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IN SUPREME COURT,

dZM—'w—-oyf 553,

HEIRS OF W. KING, APPELLANTS,

Vs. Decree of Morgan.
WADE AND OTHERS, APPELLEES.

The record in this case shows the following facts:

In January, 1851, Nicholas King filed his Bill in Chancery in Morgan Circuit Court, against the
personal representatives and heirs of William King and Joseph King, (two deceased brothers, )
stating “that in the year 1829 he was a resident of Yorkshire, old England, an his brothers, William
King and Joseph King, were residents of said State of Illinois, that during that year, he and his
said brothers entered into partnership for the purpose of dealing in real estate, and their capital so to
be employed was one thousand pounds sterling money, or §4,840 money of the United States, that
said capital was placed in the hands of said William, or William and Joseph King for that purpose in
the following proportions : three-fifths to the use of said Nicholas, one-fifth to the use of said Joseph
King, and one-fifth to the usec of said William King.

That afterwards the following lands, in the counties of Morgan and Scott, in the State of Illinois;
were purchased by said Nicholas, out of said capital, and the titles in fee made to him, (here the
lands are described,) having cost $2,507 35. The proportion of said Nicholas in said £1000 was
$2,904 00.

His proportion of aforesaid investment $1,504 41; due him, after said investment, $1,399 59.
The proportion of said William IKing in said £1000, was $968 00. His preportion of said investment,
$501 47; due him, after said investment, $466 53.” Joseph King’s proportion and investment
being the same.

“The aforesaid lands, at the dates of the purchases of the same, were partly improved, and partly
wild lands; the said William King took possession and control of the same, and until the sale of a
portion of the same as hereinafter stated, and until his death as hercinafter stated, of the remaining
portion of said lands, improved and rented, or occupied the same, paid the taxes, &ec., but never kept
any specific account in the premises of his disbursements and receipts.”’

ITe here sets out certain sales of parts of the land purchased, alleging the amount of sales to have
been $3,995 67, and claiming three-fifths thereof.

“On the 2Tth of June, 1843, the said William King being on a visit to old England, at Pickering,
Yorkshire, a memorandum in writing was made and signed by him and your orator in the words and
figures following : g

Memorandum : Whereas, in and about the purchase of the property which I, Nicholas King,
bought in the State of Illinois, U. S., and which is now held by my brothers, Joseph King and Wil-

— lam King; under -power-of-attorney-given-byme; the sum of one thousand pounds was expended,
thatis to say sis hundred pounds by me, and two hundred pounds by cach of my brothers, Joseph and
William, this is to certify that we, Joseph King, William King and Nicholas King, do now hold the
whole of said lands and propertics, together with their proceeds, whether by sale or otherwise, in the
proportion of the above sums respeetively, and each agrees to accountto the others for any of money
or other portions of the above property they may have reccived, or may hereafter receive.”

The bill then states that Joseph King, after having exceuted his last will and testament, departed
this life in 1843.  That by said will John Peter and William King were appointed executors, and
testamentaly gnardians for his children, Mary Ann Rhoda, who had been married to William Wade,
Joseph N. King, and William W. King. The bill then states ““that in the years 1845 and 1846, the
said William King, by the application of the sum of $3,060, more or less, of the cepital trust and
partnership funds, or in trust for your orator to the extent of an undivided three-fifths, become the
purchaser of the titlein f2e simple to the following lands in the county of Clayton and State of Towa.”
(Here the lands are described, and their cost stated.)

The bill then states that William King died in 1846, having cxecuted his lust will and testament.
That John C. Ilamilton Administrator, with the will annexed of William King, had obtained a judg-
ment against him on a note given to said Wm. King, that Robert Cultas had also obtained a judg-
ment, both of which operated as liens upon the lands in Morgan and Scott. That the lands remuin-
ing unsold in Morgan and Scott had been sold by agreement of parties in interest, and proceeds to
which complainant was entitled. applied to the payment of the judgments above referred to, and one-
fifth thereof paid over to each of the estates of William and Joseph King.

The heirs and personal representatives of Joseph King and William King are next described and
named, and made parties. The bill asks that they may be required to answer on oath &e.”” The
suid John C. Hamilton and William Thomas are specifically called upon to exhibit a full and accurate
deseription of any lands in the county of Clayton and State of Iowa, of which said William King died
scized in fee simple, of whom he purchased the same ?~—when —with what funds ?——at what cost ?
and whether or not in trust for your orator, and to his use to the extent of three-fifths ? They are
also called upon to state specifically, whether or not the funds derived as aforesaid, from sales of
land to the said Jacob Strawn and John Richardson, (to whom parts of the lands in Morgan and
Scott have been sold by William King.) were not applied to the purchase of said lands in said county
and State, or elsewhere ?”

The bill then prays that a special commissioner be appointed and required, ‘to state a full, just
and true account between the parties in interest in this case, according to their relative and respec-
tive rights and responsibilities in the premises to take and report all the evidence that the said parties
may give, or adduce in the premises, and if on such liquidation and adjustment of accounts, any
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balance may be due to your orator in the premises, he prays your honor to grant him a final decrec
for the payment of the same; or if it should appear from the evidence that may be reported in this
cause, that your orator is entitled to have conveyed to him an undivided three-fifths of the Iowa land,
he prays your honor on the final hearing of this cause, to decree a proper and apt conveyance in the
premises, and for such other and further relief as your orator may be entitled to, according to tie
structure and equity of his cause, &e.”

To the foregoing bill, the present complainants, Wade and wife, made no answer or defense. The
complainants, Joseph N. and William W. King, answered by their guardians ad litem;—no answer
was filed by the testamentary guardians.

The answer of Joseph N. King and William W. King by their guardians, is in substance “they
have no personal information in relation to the matters and things stated in the bill. They refer to
the answer of the other infant defendants as containing all the facts and suggestions in relation to
the rights of the parties as far as known.

These defendants suppose that upon a settlement of the accounts between their fathers, Joseph
King and the said Nicholas King, something will be found to be due from said Nicholas, but they do
not know that that settlement can have any necessary connection with this suit.”

The representatives of William King, by their answer, contested and denied the right of Nicholas
King to any part of the Iowa lands. They denied also that said lands were purchased with partner-
ship or trust funds

Upon the foregoing allegations, the cause was heard, and decided by the Circuit and Supreme
Courts, and upon the return of the cause to the Circuit Court—the master in chancery made and
stated an account as,stated in the bill—and for the change in the account as first made, assigns the
following reasons.

“T further report to the court that in the examination of the testimony in the cause, upon which
tht foregoing report, and my former reports were made, no inquiry was had or made in relation to
any settlement of the accounts between the estates of William King and Joseph King, there being
no allegationsin the pleadings as between said estates on which such testimony was deemed proper.
It is now shown to me however, that a settlement of the accounts between said estates was made
subsequent the death of Joseph King, and from the naturc of that settlement, (a memorandum of
which is hereto annexed, ) and the position of the parties, itis fair to presume that William King’s
estate has fully accounted to the estate of Joseph King for all that the latter estate is entitled to;
so that William King ought to be held to have received the money from Wesley Waggoner and inter-
est amounting to $731 40, which I have in the forgoing report charged to the representatives of
Joseph King, and the representatives of William King, are therefore in account with Nicholas King
to te charged with that amount in addition to the sum I have above stated to be due from him to
them. Taking the settlement of accounts between the estates of William King and Joseph King,
to be a full adjustment ef accounts between them, the representatives of the latter would have no claim
to any interest in the lands in Towa.

This statement of accounts by the Master shows the following results :
No.1. The copartuership Dr. to N. King............ P S AT, ST, $2,294 08
(O 183y Gt SEEENE hoo000500006600000600 9000050005500500A00 000G AGA00 ... T76 388

T e, N C Y o e DED0E B HE Bl o Do oot st e )
No. 2. Representatives of W. King to the Copartnerships, Dr. For cash

AN e LS e COLN O sttt wslo s el ielo o sio e ot s o e Tt 5o alsiae o $9,330 40
Cr. For Disbursements....,ccovreevenneaenenns o e A | 4,369 T7
Balanceys s e e et S on o e e S oehoooae e s -....$5,178 63
No. 3. Representatives ot Joseph King to the Copartnership. Cash from
Wayggoner for Land. ... .. B ras et e e b L R IS S .9 400 00
Interest to 25th October 1855........ OO0 O DOI0GaHBOOAHIAON0000 eeee 331 40

B0 005 s o sietsovobn S R R R s $ T31 40
Indebtedness of parties respectively resulting from the foregoing statement:
"The representatives of William are indebted to Nicholas—

For one-fifth of $1,517 70 ballance of account, No. 1....ccceuvneen. S5 303 54
For three-fifths of $5,178 63, ballance of account, No. 2.....c......... 3,107 18
1o I 3 e 090 a0nane A0 BIAEAEEE & = 4 SO oo C A & A PR SO UAC 88,410 72

To which Nicholas is entitled, from the Representatives of William, in addi-
tion to a conveyance of three-fifths of the Iowa Lands. The representa-
tives of Joseph King are indebted to Nicholas—

Tor one-fifth of $1,617 70 ballance of account No. 1...ccuvueenecnnns $ 303 54
For three-fifths of $781 40 ballance of account No. S...cevivrnen.n.. 438 84
Dotalsiecesvsss s A R R e e veeenn®  T42 38

To which Nicholas is entitled from Representatives of Joseph.

Upon the Report of the Master, the Court entered the following decree: “On this L7th October,
1855, came the complainant by his solicitor, David A. Smith, and the defendants by their solicitor,
W. Thomas. The ecomplainant, by his solicitor, produced andfiled the opinion of the Supreme Court
of this State, Second Grand Decision, and certificate of reversal of the deerce that was rendered in
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this cause on the 25th of October, 1854, as also a third statement of account in this cause, by James
Berdan, Esq., special master in this case, made in conformity with the said opinion of the Supreme
Court, and to which account, as stated, no exception was taken, and which is therefore approved by
the Court. From this account it appears, that the Representatives of the estate of William King
are indebted to the complainant in the sum of $4,158 10 cents. Itisordered, adjudged and decreed
by the Court that the complainant have, receive and recover from the esiate of said decased, said
sum of money to be paid in due course of Administration &c.;” and then proceeds: ¢“The Supreme
Court having so decided, it is further ordered, adjudged and decreed by the Court, that the complain-
ant is, as tenant in common, entitled in fec simple to an undivided three-fifths of the lands in the
State of Iowa. (Here the lands are deseribed.) The Court then after stating the reasons, procceds
to decree a sale of the said Iowa land—and thus proceeds: ¢The surplus monies as realized from
time to time, to be paid to the parties in this cause, as follows: To the complainant, or his proper
representative, three-fiths, and to the representatives of the estate of William King, deccased, the
other two-fifths, the interest on one-third of said two-fifths to be paid to said Rachael King for life,
in licu of dower. And saving and reserving to the representatives of the estate of Joseph King, de-
ceased, s between them and the representatives of the estate of William King, deceased, the right to
show that they, the representatives of snid Joseph King, deceased, are entitled to the net proceeds
of the sales of one-fifth of said lands.”

Under this deerec the Iowa lands were sold in June, 1556.

On the 11th June, 1857, the representatives of Joseph King, Mary A. Wade and others commen-
ced this suit, claiming the one-fifth of the net proceeds of the sale.” Upon a hearing of the cause.
before the Circuit Court, the bill was dismissed; and upon appeal to the Supreme Court, January
term, 1858, this decree dismissing the bill was reversed, upon the ground of the exclusion of deposi-
tions taken in the case of Nicholas King. The abstract then furnished the Court by the complain-
ants is copiedin /9 de J2Z Fo/.
and is here referred to, to show their version of the contents of the record. The defendant,
Thomas, not being satisfied with the abstract so furnished, in respect to the defense and the facts
relied on by the answers, filed the following statement :

The abstract of the plaiutiffs in error, with reference to the final decree of Morgan Circuit Court
——the proceedings under that decree—and of the bill now bearing the Court is sufficiently full for all
the purposes of this suit—but the facts relied on by the answer are not so stated—the following part
of said answer is therefore copied.

The said Thomas, in answer to that part of the bill charging fraud, says “that in the spring of
1852, John Peter, executor of Joseph King, visited Jacksonville for the purpose of seeing John C.
Hamilton, administrator of William King, and of closing a settlement between the estates. Said
Hamilton being absent, said Peter called on the defendant with a view to said settlement, he being
the guardian for the children of said William King, and attorney for said Ilamilton, said Peter pre-
sented a statement of an account, which the defendant then believed, and still believes, was in the
hand-writing of M. Link, Esq., Judge of the Green County Court, with a balance against the estato
of William King of probably $100, and stated that said Hamilton, as Administrator, held a note of:
him, the said Peter, given to William King, which he wanted to obtain in satisfaction of said balance;
the defendant could not make any settlement, but took the account, and promised upou the return of
Mr. Hamilton to have the matter adjusted. Upon subsequently seeing said Ilamilton, the note of
Peter was obtained, the amount of which, when credited, exceeded the amount of balance of accounts
as presented, $4 79; this defendent then, from the account so presented to him, made the statement
of account above referred to by the complainant, including in the credit of payment to “John Peter,
surviving executor,” the amount of his note, whatever it was, he then sent the account presented to
him, the note of said Peter, nnd the account so made by him, to the said Peter, and the accout asmade
out, was returned to him receipted as it now appears, with the 84 79. This defendant believed at
the time of the transaction, that a settlement had been made of the accounts of the two estates, be-
fore and by the Judge of the Green County Court, which had been made a matter of record in said
Court, and that the Judge had stated the result, simply to enable the said Peter to obtain the balance
He did not know but that said charge of $2,281 10, was the footing of a long account, und in fact
such was his impression at the time.  When the master in chancery had made a statement of the
accounts in October, 1855, in the suit of Nicholas King, aforesaid, this defendant did, acting as the
guardian and attorney for the heirs of William King, insist before said master, that as no Inquiry
had been made in regard the accounts between the estates of J oseph and William King, it would be
wrong to reportany balance as between said estates, and he presented to said master the statement
and receipt aforesaid, as evidence that settlements had been made between said estates, and urged
that as a reason why no”balance should be reported. The said Thomas, was of opinion, that upon
the pleadings in the case, and evidence taken, no decree could rightfully or legally be entered as
between the estates of Joseph and William King, and that if the children of .foseph King wern
cntitled to anything, they would not bebarred or precluded from asserting their right whenever they
might think proper to do so. The said Thomas also urged as a reason against reporting as between
said estates. that said children of Joseph King had not asserted any claim in the suit, although they
had arrived at mature age, and were fully advised in regard to said suit, and ofall the matters in
controversy therein. The said Thomas further states, that he had been informed, and he believed
the fact so to be, that said Joseph N. King and William W. King had both stated, that they did not
believe that said Nicholas King was entitled to any part of the lands in Towa, and as for themselves,
they should never set up any claim, as they knew that their uncle William had purchased said lands
for his own use, and not for uncle Nicholas and them; and this defendant may have stated this in-
formation to said master in chancery. Unon the statements and sugeestions made to said master,
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and the further statement by this defendant, that the balance found due from the estate of Joseph
King to Nicholus King might be charged against the estate of William King, the said master in
chancery changed the report so as to-make it as it now appears.

The said defendant also conversed with the solicitor of Nicholas King, and made known to him
what change he desired in the report, and the reasons therefor, and this defendant is sure that said
solicitor concurred with him in opinion, that the case was not in a situation to have the accounts
between the two estates finally settled by decree. This defendunt is certain that neither the master
in chancery, or himself, or the solicitor of Nicholas King, intended any wrong or fraud in respect to
the rights of complainants, nor did any one of them believe that said complainauts would be con-
cluded by the said report, or any decrec that might be entered thereon.”

The foregoing statement cf the records shows the questions before the Court when the decree was
entered, in October, 1855, and first; that the present complainants or plaintiffs in error, had not, at
the date of said decree, sct up, or asserted any claim to any part of the Iowa lands, or the proceeds
thereof, and that no questions were made in respect to any such claims. Second : That the Court
did not, nor could not, rightfully make any decree barring or concludizg the said parties in respect
to their right to a part of said Iowa lands.

The undersigned now contend, that the Circuit Court decided correctly in the case now before the
court.

1. The record was properly excluded, because the questions decided by the Court were not the
same as those involved in the present casc.

9. The said suit, (the record of which was excluded.) was prosccuted, and the testimony therein
taken for one purpose, and the present suit is for another.

8. The record shows, that the opinion of the Supreme Court, relied on, was predicted in part
upon the testimony of Rachel King, widow of William King, who was, and is, an incompetent wit-
ness in the case.

4, The procecdings before the master in chancery, and lis action in the case, could, not, under
any state of pleadings, be evidence, until confirmed or approved by the Court—but if they could,
then the whole must be taken together, and his report shows that complainants have no rights.

5. The right of vlaintiffs in error to a decree depended on proof, that they, as the heirs of Joseph
King, were entitled to one-fifth of the Towa lands, and the record offered in evidence, did not prove,
or tend to prove this fact, but on the contrary, so far asit proved any thing in the case, proved that
they were not so entitlad. LOGAN & LINCOLN.

At the October term, 1858, the cause was again heard before the Circuit Court—and decree enter-

_od in favor of complainants, from which this appeal is prosccuted. Upon that hearing, the record

shows that the defendants objected to the reading of the record of the suit of Nicholas King against
the representatives of William King, as evidence.

First, because the matters in controversy in said suit were different and between different parties,
and the object of the suit was different from those in the present suit.

Second, because by the laws of the land the said Recovd is not competent evidence.

Third, because the decree in said eause was predicated in part, upon the testimony of Rachael King
widow of William King, who is an incompetent witness in the present suit.

Fourth, because the said record, if used as evidence, prove nothing as between the parties to the
present suit, in respect to the points in controversy.

Fifth, because the depositions of said suit were not taken with reference to the matters in contro-
versy in this suit, nor for the purpose of sattiing any question as between the estates of Joseph King
and William King.

The depositions of Rachacl King objected to, because she was the widow of William King, and
was therefore incompetent to testify. The Record also shows that all of these objections were over-
ruled except in respect to the deposition of Rachael King—and that the parties agreed, that upon the
hearing of this cause before the Supreme Court at Jauuary term, 1859, the record on file in that
court, should be used as far as applicable, so as to save necessity of obtaining another copy.

Upon enquiry during the term of the court, the record referred to could not be found—application
was then made to the Clerk of the Cireuit Court for another copy, and it was then ascertained that
the depositions taken in the case of Nicholas King against the heirs of Wm. and Joseph King compo-
sing a part of the record, and to which the objections applied, couid not be found, and Further, that
those depositions were not on file in October, 1858, where the decree now complained of was renecred.

The casebeing thus situated, Mr. Smith, for Wade and others, agreed before this court, that the
depositions referred to were not on file at the time the decree was entered, and that they could not
now be found; that defendant, Thomas, was not present when the deeree was entered, but had, before
the entry thereof, given written direetions in regard to it, supposing that the depositions were on file.
It was then agreed that the cause should be heard upon the record as it was, unless the depositions
could be found, in which ease they were to be used, upon this understanding which it is believad was
entered on the record, or on the docket of the Chief Justice. Mr. Smith argued the cause for de-
fendants—the ervors assigned are—

livst, The Court erred in permitting the record of the suit of Nicholas King against the heirs of
William and Joseph King to be used as evidence in the cause.

Second, The Court erred in permitting the Report of the master in Chancery, made and filed in
the case of Nicholas Kingagainst John C. Iamilton, administrator, and the heirs of W, & J. King, to
be used as evidenes in the eause, and also in permitting the deerce in said case to be used as evi-
dence in said cause. : &
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Third, The Court erred in cntering a decree in favor of the complainants for any part of the pro-
ceeds of the Towa lands, there being no testimony proving that any of the money of the said com-
plainants was ever used in purchasing said lands. :

Fourth, The Court erred in decreeing anything due the complainants and not dismissing the bill.

The present Record contains :—

1. The Bill in Chancery. A ===~/ Zn 7
The Master's Third Report. 2/ Z &<
The account receipted by Peters, referred to in the bill and Master’s report. 26~
. The deeree of N. King, of October, 1855, 27 Z Iz
. The agreement of Kings as to their interest in the lands purchased in name of N. King. 5 2.
. The Will of Joseph King. 33
. "The sums in chancery. 3>

8. Answer of John Peter. 3%Z 2/

9. Answer of G. C. King, jr. and others. £3 Z= F/

10. Decree of October, 1858, and exceptions. &7 Z= € 4.

11. Replicatons to answers. 75

12. Deposition of John Peter. 57 = J &

13. Deposition of Berdan. 55 &= &o -

14. The Bill filed by N. King. 67 < FtrcesZony 7o iriZ <7 1G4 L2oer [FTS

The Record as now presented to the Court, and upon which the case must be decided, does not con-
tain any of the testimony or depositions taken in the case of N. King against the Representatives of
William and Joseph King, for the exclusion of which evidence the decree of the Circuit Court was
reversed at the last term of this Court.

The Appellants contend—

First, That by the decree of October, 1855, the rights of all the parties, to that suit, were settled,
and that said parties are concluded, in respect to all questions so far as dependant on that suit, then
adjudicated by the court ; errorsin that decree, in respect to law or facts, can only be corrected by
the Supreme Court. The saving or reservation in the decree, places the complainants in the
same position that they would have occupied if no suit had been brought, or decree entered. I. Green-
leaf, p. 596, note 2, p. 593. See 528, Gilston vs. Codwire & Johnson, chancery 193. Jones vs.
Smith 13 Ill. R. 304. Go vty 27 Homoyle. 20 pc JZ L5

Second, That no one of The parties can go into an enquiry as to the reasons on which the Court
acted in making the decree, nor can they show, that upon the facts before the Court, the decree
should have been different, except upon errors alleged before the Supreme Court. Buckmaster vs.

dyder 12 1. R. 211, Zorgsar ar Borpyuilw 17 foe JZ /.

Third, But for the reservation or saving of the rights of the complainants in this cause, they would
have no other remedy than by appeal or writ of error. By that reservation their right to sue for,
and recover the one-fifth, if entitled to it, is fully protected. Buckmaster »s. Ryder 12 IIl. R. 211.

Fourth, Acting upon the corectness of the foregoing propositions, the complainants have filed this
bill, asserting their right to one-fifth of the Iowa lands, or the proceeds of the sale thereof. And
the only question presented is, have they any right to said lands?

They charge that they are entitled to the said one-fifth because of the investment of their funds
to that extentin its purchase, and this is the only ground on which they can rightfully or legally assers
their claim. This charge is positively denied by the answers, and the record furnishes no evidence
of its truth. Upon this view of the case, there can be no pretense of right torecover. But the com-
plainants seek a recovery upon the ground that, by the opinion of the Supreme Court in the case of
N. King, (16 Illinois Reports 190) they are entitled to a recovery, and they insist that this opinion
of the court is binding and conclusivein the premises. Although the record offered in evidence (not
including the depositions,) would be received, to prove itself, and prove what was decided or decreed,
yet not to prove that the funds of complainants or their ancestor, were invested in the purchase of
the lands, nor that complainants are entitled to one-fifth of the proceeds of the sale. The final decree,
which settled the rights of the parties in that suit, proves that they were not so entitled. And the
decree was inadmissable as evidence, for any other purpose than as above stated, if for no other reason
because it was obtained upon the testimony in part of Rachael King, who was an incompetent witness.
Joseph King died in 1843 ; the Iowa land was purchased in 1846.

The appellants contend further— ,

First, That whatever might have been the duty of the Court, or whatever might have been the
rights of the parties under the opinion of this Corrt, as reported in 16th Ill. 190, when that opinion
was filed, the decrec entered in October, 1855, concludes and binds the paities to that suit, (and, as
before stated, the complainants acting upon this view of the law, have filed this bill, with a view to
show they are entitled to the net proceeds of the sale of one-fifth of the lands, and this they do after
the sale, and after it is known that the one-fifth exceeds the amouut of indebtedness of Josgph King to
Nicholas King.) ' 2

Second, That to entitle the complainants to a decree in this cause, they must prove that their
money, or that of their ancestor was used in purchasing said land.

Third, The written or printed opinion of the Supreme Court, predicated upon evidence not 2ow be-
fore the Court, cannot be allowed to stand in the place of the evidence, nor to supply evidence sus-
taining the decree. It is the final judgment or decree in a cause which binds and concludes. I.
Greenleaf p. 523-4 Sec. 528-9.

Fourth, The record of the cause, if evidence against must be evidence for the Appellants, and this
provcgzt;mt complainants are not entitled to any relicf. I Greenleaf Sec. 528-9. 2 Starkin oide
page 221.

3 CtH GO0
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5. As the complainants have made their case, and as it now stands before the ¢ crt, Oy DAy
no right to recover unless the evidence, sustains their claim—they are not concluded by the reco:d,
because of the reservation,—but the record as it is, disproves their right to recover, and tbey musirely
upon other evidence.

6. The opinion and judgment of the Supreme Court of the January Term 1859, seiiles the ques-
tion that the despositions regularly taken in the case of Nicholas King, ave ¢ "¢ nce in  is ¢
butitis not decided or intimated that the vecord or decree or the report of the master in chanee.y
are admissible.

7. But assuming that the report of the master in chancery, is admissible as evidence, the cor ¢ wi'l
see by looking-at that report, that Joseph King had received his full proportion of the proceeds of
all the sales of the Morgan county lands, at the time of the purchase of the Towa lands, and (hat
his heirs had no money in the hands of William King at the time he made these purcheses, nor at
any time afterwards.

The appellants contend farther :

1. That this_court cannot, in this proceeding inquire into, or ehange the decree entered in Oc-
tober 1855. Upon proof of the allegation that the land was purchased with their money they may
recover, but they cannot in this proceeling reverse or change that decree.

2. That whatever may have been the proper remedy of the complainants or the proper mo ‘e r §
proceeding to enforce that remedy,—are questions not now before the court, they have filed <e’»
bill, as they had the right to do, asserting their right to one-fifth of the land in controversy upon
the ground of the investmentof their funds, and the court cannot aid them without proof of such
1mvestment.

3. The questions now presented, are not, what this, or that court may have said, or even decided
in regard to complainants rights, upon a given, or supposed state of facts, but what ave their rights
upon the facts now before the court. .

4. The appellants have heretofore and still do, contend, that upon ‘e pleadings in the case of
Nicholas King, no questions was presented, or could be decided in respect to the land, except as to
the right of three-fitths thereof. It was no where alleged, that Joseph King’s heirs had any interest
in that land. They claimed no interest.

5 The court cannot decide this case for complainants except upon one of two grounds,

1. That it is competent for a party to file a bill in chancery to correct a former decree by show-
ing, that tho court acted erroneously, or upon a supposed state of facts which did not exist. :

2. That complainants rights have not been adjudicated, the first presents a question oflaw, a 1
the lz}xlst a question of fact, as to whether funds of Joseph King or his heirs were used in the
purchase. : :

“— ——~“=this case was presented at the last-term;-it was- expected, that the court would decide the - -~—-

questions, as to the admissibility and effect of the decree of October 1855 as evidence, and that if
the decision was, that the complainant could in this form of proceeding obtain a reversal, or change
of that decree, the question would then arise upon the testimony whether or not as matter of fact,
the allegation of the investment of complainants  funds in the Iowa lands had been proven, but the
court, thinking, most probably, that the civeuit court should first pass upon the testimony, confined
1ts opinion to the simple point of admissibility. That question being determined, it now rema’ns for
the court to decide the other. It was believed and contended, that upon the facts thea be ore the
court, the complainant had no right to recover.

In the view of the counsel, the complainants and their case, stand precisely in the posiiion which
they would have occupied, if no decree had ever been made in favor of Nicholas K'ug, nor no svit
brought of him, they claim one-fifth of the Iowa lands, upon the ground of the invesiment of their
funds in its purchase, their right is contested, and the facts charged are denied, to recover, they
must sustain by evidence, the truth of this allegation.

The charges of fraud against the guardian and attorney of W. King’s children, in obtaiving the
decree of 1855, is not only answered, but disproved by the admitted facts in the record. Nothing
was done, or intended to be done, to preyent tho complainants from showing the:r right to one-fi.i.
of the lands in controversy, whenever they might think proper to do so. ;

They have, by the advice of counsel, brought this suit, and no attempt has been made to use the
decree obtained to their prejudice. LOGAN & LINCOLN, For Appellants.
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N S UPREME COURT,

Hi s oo nny oo S EST.
! Z
HEIRS OF W. KING, APPELLANTS,

Vs. Decree of Morgan.
WADE AND OTHERS, APPELLEES.

The record in this case shows the following facts:

In January, 1851, Nicholas King filed his Bill in Chancery in Morgan Circuit Court, against the
personal representatives and heirs of William King and Joseph King, (two deceased brothers,)
stating “that in the year 1829 he was a resident of Yorkshire, old England, and his brothers, William
King and Joseph King, were residents of said State of Illinois, that during that year, he and his
said brothers entered into partnership for the purpose of dealing in real estate, and their capital so to
be employed was one thousand pounds sterling money, or 84,840 money of the United States, that
said capital was placed in the hands of said William, or William and Joseph King for that purpose in
the following proportions : three-fifths to the use of said Nicholas, one-fifth to the use of said Joseph
King, and one-fifth to the use of said William King, ;

That afterwards the following lauds, in the counties of Morgan and Scott, in the State of Illinois;
were purchased by said Nicholas, out of said capital, and the titles in fee made to him, (here the
lands are described,) having cost $2,5607 35. 'The proportion of said Nicholas in said £1000 was
$2,904 00.

His proportion of aforesaid investment §$1,504 41; due him, after said investment, $1,399 59.
The proportion of said William King in said £1000, was $968 00, His preportion of said investment,
$501 47; due him, after said investment, $466 53.” Joseph King’s proportion und investraent
being the same.

“The aforesaid lands, at the dates of the purchases of the same, were partly improved, and partly
wild lands; the said William King took possession and control of the same, and until the sale of a
portion of the snme as hereinafter stated, and until his death as hereinafter stated, of the remaining
poriion of said lands, improved and rented, or occupied the same, paid the taxes, &c., but never kept
any specific accountin the premises of his disbursements and receipts.”’

Ie here sets out certain sales of parts of the land purchased, alleging the amount of sales to have
been $3.995 67, and claiming three-fifths thereof. '

““On the 27th of June, 1843, the said William King being on a visit to old England, at Pickering,
Yorkshire, a memorandum in writing was made and signed by him and your orator in the words and
figures following :

Memorandum : _Whereas, in_and about_the purchase of the. property which T, Nicholas King,-
bought in the State of Illinois, U. 8., and which is now held by my brothers, Joseph King and Wil-
liam King, under power of attorney given by me, the sum of one thousand pounds was expended,
that is to say six hundred pounds by me, and two hundred pounds by cach of my brothers, Joseph and
William, this is to certify that we, Joseph King, William King and Nicholas King, do now hold the
whole of said lands and propertics, together with their proceeds, whether by sale or otherwise, in the
proportion of the above sums respeetively, and each agrees to accountto the others for any of money
or other portions of the above property they may have received, or may hereafter receive.’

The bill then states that Joseph King, after having exccuted his last will and testament, departed
this life in 1842. That by said will John Peter and William King were appointed executors, and
testamentary gnavdians for his children, Mary Ann Rhoda, who had been married to William Wade,
Joseph N. King, and William W. King. The bill then states “that in the years 1845 and 1846, the
said William King, by the application of the sum of $3,060, more or less, of the cepital trust and
partnership funds, or in trust for your orator to the extent of an undivided three-fifths, become the
purchaser of the title in f2e simple to the following lands in the county of Clayton and State of Towa.”
(Here the lands are described, and their cost stated.)

The bill then states that William King died in 1846, having executed his last will and testament.
That John C. Hamilton Administrator, with the will annexed of William King, had obtained a judg-
nient against him on a note given to said Wm. King, that Robert Cultas had also obtained a judg-
ment, both of which operated as liens upon the lands in Morgan and Scott. That the lands remuin-
ing unsold in Morgan and Scott had been sold by agreement of parties in interest, and proceeds to
which complainant was entitled. applied to‘the payment: of the Jjudgments above referred to, and one-

fifth thereof paid over to each of the estates of William and Joseph King.

The heirs and personal reprosentatives of Joseph King and William King are next described and
named, and made parties. The bill asks that they may be required to answer on oath &ec.”” The
said John C. Hamilton and William Thomas are specifically called upon to exhibit a full and accurate
description of any lands in the county of Clayton and State of Iowa, of which said William King died
seized in fee simple, of whom he purchased the same ?—when ?—vith what funds ——at what cost ?
and whether or not in trust for your orator, and to his use to the extent of three-fifths ? They are
also called upon to state specifically, whether or not the funds derived as atoresaid, from sales of
land to the said Jacob Strawn and John Richardson, (to whom parts of the lands in Morgan and
Scott have been sold by William King ) were not applied to the purchase of said lands in said county
and State, or eclsewhere ??

The bill then prays that a special commissioner be appointed and required, ‘“to state a full, just
and true account bet,wepn the parties in interest in this case, according to their relative and respec-
tive rights and responsibilities in the premises to take and report all the evidence that the said parties
may give, or adduce in the premises, and if on such liquidation and adjustment of accounts, any
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balance may be duc to your orator in the premises, he prays your honor to granthim a final decrce
for the payment of the same; or if it should appear from the evidence that may be reported in this
cause, that your orator is entitled to have conveyed to him an undivided threc-fifths of the Iowa land,
he prays your honor on the final kearing of this cause, to decree a proper and apt conveyance in the
premises, and for such other and further relicf as your orator may be entitled to, according to the
structure and equity of his cause, &ec.”

To the foregoing bill, the present complainants, Wade and wife, made no answer or defense. The
complainants, Joseph N. and William W. King, answered by their guardians ad litem;—no answer
was filed by the testamentary guardians.

The answer of Joseph N. King and William W. King by their guardians, is in substance ‘“‘they
have no personal information in relation to the matters and things stated in the bill.  They refer to
the answer of the other infant defendants as containing all the facts and suggestions in relation to
the rights of the parties as far as known.

These defendants suppose that upon a settlement of the accounts between their futhers, Joseph
King and the said Nicholas King, something will be found to be due from said Nicholas, but they do
not know that that settlement can have any necessary connection with this suit.”

The representatives of William King, by their answer, contested and denied the right of Nicholas
King to any part of the Towa lands. They denied also that said lands were purchased with partner-
ship or trust funds

Upon the foregoing allegations, the cause was heard, and decided by the Circuit and Supreme
Courts, and upon the return of the cause to the Circuit Court—the master in chancery made and
stated an account as stated in the bill—and for the change in the account as first made, assigns the
following reasons.

“T further report to the court that in the examination of the testimony in the cause, upon which
the foregoing report, and my former reports were made, no inquiry was had or made in relation to
any settlement of the accounts between the estates of William King and Joseph King, there being
no allegationsin the pleadings as between said estates on which such testimony was deemed proper.
It is now shown to me however, that a settlement of the accounts between said estates was made
subsequent the death of Joseph King, and from the nature of that settlement, (a memorandum of
which'is hercto annexed,) and the position of the parties, itis fair to presume that William King’s
estate has fully accounted to the estate of Joseph King for all that the latter estate is entitled to;
so that William King ought to be held to have received the money from Wesley Waggoner and inter-
est amounting to $731 40, which I have in the forgoing report charged to the representatives of

“Joseph King, and the representatives of William King, are thereforein account with Nicholas King

to te charged with that amount in addition to the sum I have above stated to be due from him to
them. Taking the settlement of accounts between the estates of William King and Joseph King,
to be a full adjustment ofaccounts between them, the representatives of the latter would have no claim
to any interest in the lands in Towa.

This statement of accounts by the Master shows the following results :
No.1. The copartnership Dr. to N. King............ e s $2,294 08
OB e (8 e C eV e e R o o s b tie e soe . 776 38

IBalajreefdue N RN o e R s e et e tanen eo i L OLSTTO
No. 2. Representatives of W. King to the Copartnerships, Dr. TFor cash

TG N O N B e e e B L S iR $9,330 40
(Cfes 1R 1D DTN EN i or oo como0aaanaiaononaam et .. 4,369 TT
L IR damnitnocoo o o L e T h e T e e S ....$5,178 63
No. 3. Representatives ot Joseph King to the Copartnership. Cash from
Waggoner for Land. . .. .... e e e e S e IR s e, $ 400 00
tereSTALO RS thE @ el 0l L B G s e o se et e aea e .. 331 40
D ) (G Wehiainiaics S rlsn s serp s e elhre s it e i S T31 40

Indebtedness of parties respectively resulting from the foregoing statement:
The representatives of William are indebted to Nicholas—

For one-fifth of $1,5617 T0 ballance of account, No. 1..c.cecuvinunnns .S 803 54
For three-fifths 0f 85,178 63, ballance of account, No. 2............... 3,107 18
TBEVE 00 S0 e 0G0 I B o o 0RO e R EDEada 538,410 72

To which Nicholas is entitled, from the Representatives of William, in addi-
tion to a conveyance of three-fifths of the Iowa Lands. The representa-
tives of Joseph King are indebted to Nicholas—

For one-fifth of §1,517 T0 ballance of account No. L..cuveniinain.iii. S 303 54
For three-fifths of $731 40 ballance of account No. 3..cevvvvnnnn.... 438 84
AN b nongiacoaodoooss < /5 e S L TR Ll bl e v ool e s 8 T42 38

To which Nicholas is entitled from Representatives of Joseph.

Upon the Report of the Master, the Court entered the following decree: “On this 17th October,
1855, came the complainant by his solicitor, David A. Smith, and the defendants by their solicitor,
W. Thomas. The complainant, by his solicitor, produced and filed the opinion of the Supreme Court
of this State, Second Grand Decision, and certificate of reversal of the decree that was rendered in
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this cause on the 25th of October, 1854, as also a third statement of account in this cause, by James
Berdan, Esq., special master in this case, made in conformity with the said opinion of the Supreme
Court, and to which account, as stated, no exception was taken, and which is therefore approved by
the Court. From this account it appears, that the Representatives of the estate of William King
are indebted to the complainant in the sum of $4,168 10 cents. Itisordered, adjudged and decreed
by the Court that the complainant have, receive and recover from the estate of said deeased, said
sum of money to be paid in due course of Administration &e.;'> and then proceeds: ¢“The Supreme
Court having so decided, it is further ordered, adjudged and decreed by the Court, that the complain-
ant is, as tenant in common, entitled in fce simple to an undivided three-fifths of the lands in the
State of Iowa. (Here the lands are described.) The Court then after stating the reasons, proceeds
to decree a sale ot the said Iowa land—and thus proceeds: ¢“‘The surplus monies as realized from
time to time, to be paid to the parties in this cause, as follows: To the complainant, or his proper
representative, three-fiths, and to the representatives of the estate of William King, deccased, the
other two-fifths, the interest on one-third of said two-fifths to be paid to said Rachael King for life,
in licu of dower. And saving and reserving to the representatives of the estate of Joseph King, de-
ceased, ss between them and the representatives of the estate of William King, deceased, the right to
show that they, the representatives of said Joseph King, deceased, are entitled to the net procecds
of the sales of one-fifth of said lands.”

Under this decree the Iowa lands were sold in June, 1856.

On the 11th June, 1857, the representatives of Joseph King, Mary A. Wade and others commen-
ced this suit, claiming the one-fifth of the net proceeds of the sale. Upon a hearing of the cause.
before the Circuit Court, the bill was dismissed ; and upon appeal to the Supreme Court, January
term, 1858, this decree dismissing the bill was reversed, upon the ground of the exclusion of deposi-
tions tuken in the case of Nicholas King. The abstract then furnished the Court by the complain-
ants is copiedin /7 e JZ Fo/.
and is here referred to, to show their version of the contents of the record. The defendant,
Thomas, not being satisfied with the abstract so furnished, in respcet to the defense and the facts
relied on by the answers, filed rhe following statement :

The abstract of the plaiutiffs in error, with reference to the final decrce of Morgan Circuit Court
——the proceedings under that decree—and of the bill now bearing the Court is sufficiently full for all
the purposes of this suit——but the facts relied on by the answer are not so stated—the following part
of said answer is therefore copied.

The said Thomas, in answer to that part of the bill charging fraud, says ¢‘that in the spring of
1852, John Peter, executor of Joseph King, visited Jacksonville for the purpose of seeing John C.
Hamilton, administrater of William King, and of closing a settlement between the estates. Said
the guardian for the chiidren of said William King, and attorney for said Hamilton, said Peter pre-
sented a statement of an account, which the defendant then believed, and still believes, was in the
hand-writing of M. Link, Esq., Judge of the Green County Court, with a balance against the estate
of William King of probably §100, and stated that said Hamilton, as Administrator, held a note of
him, the said Peter, given to William King, which he wanted to obtain in satisfaction of said balance;
the defendant could not make any settlement, but took the account, and promised upon the return of
Mr. Hamilton to have the matter adjusted. Upon subsequently secing said Hamilton, the note of
Peter was obtained, the amount of which, when credited, exceeded the amount of balance of accounts
as presented, $4 79; this defendent then, from the account so presented to him, made the statement
of account above referred to by the complainant, including in the credit of payment to “John Peter,
surviving executor,” the amount of his note, whatever it was, he then sent the account presented to
him, the note of said Peter, nnd the account so made by him, to the said Peter, and the accout as made
out, was returned to him receipted as it now appears, with the $4 79. This defendant believed at
the time of the transaction, that a settlement had been made of the accounts of the two estates, be-
fore and by the Judge of the Green County Court, which had been made a matter of record in said
Court, and that the Judge had stated the result, simply to enable the said Peter to obtain the balance
He did not know but that said charge of $2,281 10, was the footing of a long account, and in fact
such was his impression at the time.. YWhen the master in chancery had made a statement of the
accounts in October, 1855, in the suit of Nicholas King, aforesaid, this defendant did, acting as the
guardian and attorney for the heirs of William King, insist before said master, that as no t%nquiry
had been made in 1:9gm'd the accounts between the estates of Joseph and William King, it would be
wrong to report any halance as between said estates, and he presented to said master the statement
and receipt aforesaid, as evidence that settlements had been made between said estates, and urged
that as a reason why no balance should be reported. The said Thomas, was of opinion, that upon
the pleadings in the case, and evidence taken, no decree could rightfully or legally be entered as
between the estates of Joseph and William King, and that if the children of foseph King wer:
entitled to anything, they would not be barred or precluded from asserting their right \\'henovcer they
might think proper to do so. The said Thomas also urged as a reason against reI;aorting as between
said estates. that said children of Joseph King had not asserted any claim in the suit, although they
had arrived at mature age, :}nd were fully advised in regard to said suit, and of all the matters in
controversy therein. The said Thomas further states, that he had been informed, and he believed
the fact so to be, that said Joseph N. King and William W. King had both stated, that they did not
believe that said Nicholas King was entitled to any part of the landsin Iowa, and as for themselves,
they should never set up any claim, as they knew that their uncle William had purchased said lands
for his own use, and not for uncle Nicholas and them; and this defendant may have stated this in-
formation to said master in chancery. Unon the statements and sueeestions made to said master,

—Han:ilten beinc ahsent, said Peter called on the -defendant with a-view-to said- settlement, he being



®
®)

[4]

and the Further statement by this defendant, that the balance found due from the estate of Joseph
King to Nicholus King might be charged against the estate of William King, the said master in
chancery changed the report so as to make it as it now appears.

"Tho said defendant also conversed with the solicitor of Nicholas King, and made known to him
what change hie desired in the report, and the reasons thercfor, and “this defendant is sure that said
solicitor concurred with him in opinion, that the case was notin a situation to have the accounts
between the two estates finally settled by decrce. This defendunt is certain that neither the master
in chancery, or himself, or the solicitor of Nicholas King, intended any wrong or fraud in respect to
the rights of complainants, nor did any onc of them believe that said complainauts would be con-
cluded by the saidreport, or any decree that might be entered thereon.”

"The foregoing statement cf the records shows the questions before the Court when the decree was
entered, in October, 1855, and fivst; that_the present complainants or plaintiffs in error, had not, at
the dato of said decree, set up, or asserted any claim to any part of the Towa lands, or the proceeds
thercof, and that no (uestions were made in respect to any such claims. Second : That the Court
did not, nor could not, righttully make any decree barring or concludirg the said parties in respect
to their right to a part of said Iowa lands.

The undersigned now contend, that the Circuit Court decided correctly in the case now before the
court.

1. The record was properly excluded, because the questions decided by the Court were not the
same as those involved in the present case.

9. The said suit, (the record of which was excluded.) was prosccuted, and the testimony therein
taken for one purpose, and the present suit is for another.

3. The record shows, that the opinion of the Supreme Court, relied on, was predicted in part
upon the testimony of Rachel King, widow of William King, who was, and is, an incompetent wit-
ness in the case.

4. The proceedings before the master in chancery, and his action in the case, could not, under
any state of pleadings, be evidence, until confirmed or approved by the Court—but if they could,
then the whole must be taken together, and his report shows that complainants have no rights.

5. The right of plaintiffs in errov to a deeree depended on proof, that they, as the heirs of Joseph
King, were entitled to one-fifth of the Towa lands, and the record offered in cvidence, did not prove,
or tend to prove this fact, but on the contrary, so faras it proved any thing in the case, proved that
they were not so entitlod. LOGAN & LINCOLN.

At the October term, 1858, the cause was again heard before the Cireuit Court—and deerec enter-
ed in favor of complainants, from avhich this appeal is prosccuted. Upon that hearing, the record
<hows that the defendants objected to the reading of the record of the suit of Nicholas King against
the representatives of William King, as evidence.

First, because the matters in controversy in said suit were different and between different parties,
and the object of the suit was different from those in the present suit.

Second, because by the lawsof the land the said Record is not competent evidence.

Third, because the deeree in said cause was predicated in part, upon the testimony of Rachacl King
widow of William King, who is an incompetent witness in the present suit.

Fourth, because the said record, if used as evidence, prove nothing as between the parties to the
present suit, in respect to the points in controversy.

Fifth, because the depositions of said suit were not taken with refercnce to the matters in contro-
versy in this suit, nor for the purpose of sattling any question as hetween the estates of Joseph King
and William King.

The depositions of Rachacl King objected to, because she was the widow of William King, and
was therefore incompetent to testify. The Record also shows that all of these objections were over-
ruled except in respect to the deposition of Rachael King—and that the parties agrecd, that upon the
hearing of this cause before the Supreme Court at Jauuary term, 1859, the record on file in that
court, should be used as far as applicable, so as to save necessity of obtaining another copy.

Upon enquiry during the term of the court, the record referred to could not be found—application
was then made to the Clerk of the Circuit Court for another copy, and it was then ascertained that
the depositions taken in the case of Nicholas King against the heirs of Wm. and Joseph King compo-
sing a part of the record, and to which the objections applied, couid not be found, and Further, that
those depositions were not on file in October, 1858, where the decree now complained of was rencered.

The case being thus situated, Mr. Smith, for Wade and others, agreed before this court, that the
depositions referred to wercenot on file at the time the decree was entered, and that they could not
now be found; that defendant, Thomas, was not present when the decrce was entered, but had, before
the entry thereof, given written dircctions in regard to it, supposing that the depositions were on file.
It was then agreed that the cause should be heard upon the record as it was, unless the depositions
could be found, in which case they were to be used, upon this understanding which it is believed was
entered on the record, or on the docket of the Chief Justice. Mr. Smith argued the cause for de-
fendants—the ervors assigned are—

First, The Court erred in permitting the record of the suit of Nicholas King against the heirs of
William and Joseph King to be used as evidence in the cause.

Second, The Court erred in permitting the Report of the master in Chancery, made and filed in
the case of NicholasKingagainst John C. Iamilton, administrator, and the heirs of W. & J. King, to
he used as evidence in the cause, and also in permitting the deerce in said case to be used as evi-
dence in said cause.
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Third, The Court erred in entering a deeree in favor of the complainants for any part of the pro-
ceeds of the Iowa lands, there being no testimony proving that any of the money of the said com-
plainants was ever used in purchasing said lands.

Fourth, The Court erred in decreeing anything due the complainants and not dismissing the bill.

The present Record contains :—

il 'l‘Il)le Bill in Chancery. A =7=" 7 5 A

2. The Master’s Third Report. 2 o A

3. The account receipted by Peters, referred to in the bill and Master’s report. Z&

4. The decrce of N. King, of October, 1855, 27 & 3=

5. The agreement of Kings as to their interest in the lands purchased in name of N. King. ¥ 2.
6. The Will of Joseph King. 33

7. The sums in chancery. 3y

8. Answer of John Peter. 38Z% 4y

9. Answer of G. C. King, jr. and others. £5 Z= 5/

10. Decree of October, 1858, and exceptions.” &/ Z= &4

11. Replicatons to answers. J°

12. Deposition of John Peter. 55 Z= 57

13. Deposition of Berdan. Jgg = co

14, The Billfled by N. King. €7 .o~ FrmsZizr O2egsrr% <7 /4 LCer /B3T3,

The Record as now presented to the Court, and upon which the case must be decided, does not con-
tain any of the testimony or depositions taken in the case of N. King against the Representatives of
William and Joseph King, for the exclusion of which evidence the decree of the Circuit Court was
reversed at the last term of this Court.

The Appellants contend—

First, That by the decree of October, 1855, the rights of all the parties, to that suit, were settled,
and thut said parties are concluded, in respect to all questions so far as dependant on that suit, then
adjudicated by the court ; errorsin that decree, in respect to law or facts, can only be corrected by
the Supreme Court. The saving or reservation in the decree, places the complainants in the
same position that they would have occupied if no suit had been brought, or decree entered. I. Green-
leaf, p. 596, note 2, p. 593. Sec 528, Gilston vs. Codwire & Johnson, chancery 193. Jones vs.
Smith 13 Ill. R. 304. &o =ty sp Aom-p® Zo fc J2 45

Sceond, That no one of the parties can go into an enquiry as to the reasons on which the Court

- acted in making the decree, nor can they show, that upon the facts before the Court, the decree
: should have been different, except upon errors alleged before the Supreme Court. Buckmaster vs.
=== RYAFT 12 MR IIT. Forgiasir o7 Zomgiciar PG I 79.7 SR e

Third, But for the reservation or saving of the rights of the complainants in this cause, they would
have no other remedy than by appeal or writ of error. By that reservation their right to sue for,
and recover the one-fifth, it entitled to it, is fully protected. Buckmaster vs. Ryder 12 Ill. R. 211.

Fourth, Acting upon the corectness of the foregoing propositions, the complainants have filed this
bill, asserting their right to one-fifth of the Towa lands, or the proceeds of the sale thereof. And
thie only question presented is, have they any right to said lands? -

They charge that they are entitled to the said one-fifth because of the investment of their funds
to that extentin its purchase, and this is the only ground on which they can rightfully or legally assers
their claim. This charge is positively denied by the answers, and the record furnishes no evidence
of its truth. Upon this view of the case, there can be.no pretense of right torecover. But the com-
plainants seek a recovery upon the ground that, by the opinion of the Supreme Court in the case of
N. King, (16 Illinois Reports 190) they are entitled to a recovery, and they insist that this opinion
of the court is binding and conclusivein the premises. Although the record offered in evidence (not
including the depositions,) would be received, to prove itself, and prove what was decided or decreed,
yet not to prove that the funds of complainants or their ancestor, were invested in the purchase of
the lands, nor that complainantsare entitled to one-fifth of the proceeds of the sale. The final decree,
which settled the rights of the parties in that suit, proves that they were not so entitled. And the
decree was inadmissable as evidence, for any other purpose than as above stated, if for no other reason
because it was obtained upon the testimony in part of Rachael King, who wasan incompetent witness.
Joseph King died in 1843 ; the Iowa land was purchased in 1846.

The appellants contend further—

First, That whatever might huve been the duty of the Court, or whatever might have been the
rights of the parties under the opinion of this Corrt, as reported in 16th Ill. 190, when that opinion
was filed, the decrec entered in October, 1855, concludes and binds the parties to that suit, (and, as
before stated, the complainants acting upon this view of the law, have filed this bill, with a view to
show they are entitled to the net proceeds of the sale of one-fifth of the lands, and this they do after
the sale, and after it is known that the one-fifth exceeds the amouut of indebtedness of Joseph King to
Nicholas King.)

Second, That to entitle the complainants to a decree in this cause, they must prove that their
money, or that of their ancestor was used in purchasing said land.

Third, The written or printed opinion of the Supreme Court, predicated upon evidence not now be-
fore the Court, cannot be allowed to stand in the place of the evidence, nor to supply evidence sus-
taining the decree. It is the final judgment or decrce in a cause which binds and concludes. I.
Greenleaf p. 5238-4 Sec. 528-9.

Fourth, The record of the cause, if evidence against must be evidence for the Appellants, and this
provesz';llmu complainants are not entitled to any relief. I Greenleaf Sec. 528-9. 2 Starkin »ide
page 221.
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Fourth, The record of the cause, if evidence against must be evidence for the Appellants, and this
provesz';llmu complainants are not entitled to any relief. I Greenleaf Sec. 528-9. 2 Starkin »ide
page 221.
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5. As the complainants have made their case, and as it now stands before the court, they hav
no right to recover unless the evidence, sustains their claim—they are not concluded by the recoxd,
because of the reservation,—but the record as it is, disproves their right to recover, and they mustrely
upon other evidence.

6. The opinion and judgment of the Supreme Court of the January Term 1859, seitles the ques-
tion that the despositions regularly taken in the case of Nicholas King, ave evic neein hizc¢oor)
but itis not decided or intimated that the vecord or decree or the report of the master in chance.y
are admissible.

7. But assuming that the report of the master in chancery, is admissible as evidence, the cou:t wi'l
see by looking at that report, that Joseph King had received his full proportion of the proceeds of
all the sales of the Morgan county lands, at the time of the purchase of the Iowa lands, and that
his heirs had no money in the hands of William King at the time he made these purchases, nor at
any time afterwards.

The appellants contend further :

1. That this court cannot, in this proceeding inquire into, or ehange the decree entered in Oc-
tober 1855. Upon proof of the allegation that the land was purchased with their money they may
recover, but they cannot in this proceeling reverse or change that decree.

2. That whatever may have been the proper remedy of the complainants or the proper mode of
proceeding to enforce that remedy,—are questions not now before the court, they have filed t'ie’r
bill, as they had the right to do, asserting their right to one-fifth of the land in controversy upon
the ground of the investmentof their funds, and the court cannot aid them without proof of such
investment.

3. The questions now presented, are not, what this, or that court may have said, or even decided
in regard to complainants rights, upon a given, or supposed state of facts, but what ave their rights
upon the facts now before the court.

4. The appellants have herctofore and still do, contend, that unon the pleadings ia the case of
Nicholas King, no questions was presented, or could be decided in respect to the land, except as to
the right of three-fifths thereof. It was no where alleged, that Joseph King’s heirs had any interest
in that land. They claimed no interest.

5 The court cannot decide this case for complainants except upon one of two grounds,

1. That it is competent for a party to file a billin chauncery to correct a former decree by show-
ing, that the court acted erroneously, or upon a supposed state of facts which did not exist.

2. That complainants rights have not been adjudicated, the first presents a question of law, a -l
the lz}xlst a question of fact, as to whether funds of Joseph King or his heirs were used in the
purchase.

4 VS PEESUTITEI G0 SHe- TS U T e, i xpresed ;i e etetiwroad—ietide e ——
questions, as tn the admissibility and effect of the decree of October 1855 as evidence, and that :f
the decision was, that the complainant could in this formof proceeding obtain a reversal, or change
of that decree, the question would then arise upon the testimony whether or not as matter of fact,
the allegation of the investment of complainants funds in the Iowa lands had been proven, but the
court, thinking, most probably, that the circuit court should first pass upon the testimony, confined
1ts opinion to the simple point of admissibility. That question being determined, it now rema‘ns for

. the court to decide the other. It was believed and contended, that upon the facts thea be ore the
court, the complainant had no right to recover.

In the view of the counsel, the complainants and their case, stand precisely in the posiiion which
they would have occupied, if no decree had ever been made in favor of Nicholas K'ng, nor no swuit
brought of him, they claim one-fifth of the Iowa lands, upon the ground of the inves:ment of theix
funds in its purchase, their right is contested, and the facts charged are denied, to recover, they
must sustain by evidence, the truth of this allegation.

The charges of fraud against the guardian and attorney of W. King’s children, in obtaining the
decree of 1855, is not only answered, but disproved by the admitted facts in the record. Notoing
was done, or intended to be done, to prevent tho complainants from showing their right to one-fi ‘i
of the lands in controversy, whenever they might think proper to do so.

They have, by the advice of counsel, brought this svit, and no attempt has been made to use the

decree obtained to their prejudice. LOGAN & LINCOLN, For Appellants.
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HEIRS OF W. KING, APPELLANTS,

Vs. Decree of Morgan.
WADE AND OTHERS, APPELLEES.

The record in this case shows the following facts:
g

In January, 1851, Nicholas King filed his Bill in Chancery in Morgan Circuit Court, against the
personal representatives and heirs of William King and Joseph King, (two deceased brothers, )
stating ‘“that in the year 1829 he was a resident of Yorkshire, old England, and his brothers, William
King and Joseph King, were residents of said State of Illinois, that during that year, he and his
said brothers entered into partnership for the purpose of dealing in real estate, and their capital so to
be ¢employed was one thousand pounds sterling -money, or §4,840 money of the United States, that
said capital was placed in the hands of said William, or William and Joseph King for that purpose in

the following proportions : three-fifths to the use of said Nicholas, onec-fifth to the use of said Joseph
King, and one-fifth to the use of said William King.

That afterwards the following lands, in the counties of Morgan and Scott, in the State of Illinois;
were purchased by said Nicholas, out of said capital; and the titles in fec made to him, (here the
lands are described,) having cost $2,607 35. The proportion of said Nicholas in said £1000 was

2,904 00.
: Tis proportion of aforesaid investment $1,504 41; due him, after said investment, §1,399 59.
The proportion of said William King in said £1000, was §968 00. His preportion of said investment,
$501 47; due him, after said investment, $466 53.” Joseph King’s proportion and investment
Lethg the same.

4The aforesaid lands, at the dates of the purchases of the same, were partly improved, and partly
wild, lands; the said William King took possession and control of the same, and until the sale of a
‘portion of the same as hereinafter stated, and until his death as hereinafter stated, of the remaining
portion of said lands, improved and rented, or occupied the same, paid the taxes, &ec., but never kept
any specific account in the premises of his disbursements and receipts.”

e here sets out certain sales of parts of the land purchased, alleging the amount of sales to have
been $3.995 67, and claiming three-fifths thereof.

“‘On the 2Tth of June, 1843, the said William King being on a visit to old England, at Pickering,
Yorkshire, a memorandum in writing was made and signed by him and your orator in the words and
figures following :

Memorandum :  Whereas, in and about the purchase of the property which I, Nicholas King,
bought in the State of Illinois, U. 8., and which is now held by my brothers, Joseph King and Wil-
liamn King, under power of attorney given hy me, the sum of one thousand pounds was expended,
that is to say sis hundred pounds by me, and two hundred pounds by cach of my brothers, Joseph and
William, this is to certify that we, Joseph King, William King and Nicholas King, do now hold the
whole of said lands and propertics, together with their proceeds, whether by sale or otherwise, in the
proportion of the above sums respeetively, and each agrees to accountto the others for any of money
or other portions of the above property they may have received, or may hereafter receive.”

The bill then states that Joseph King, after having exccuted his last will and testament, departed
this life in 1842. 'That by said will John Peter and William King were appointed executors, and
testamentary gnarvdians for his children, Mary Ann Rhoda, who had been married to William Wade,
Joseph N. King, and William W. King. The bill then states *“‘that in the years 1845 and 1846, the
said William King, by the application of the sum of $8,060, more or less, of the cepital trust and
partnership funds, or in trust for your orator to the extent of an undivided three-fifths, become the

purchaser of the title in f2e simple to the following lands in the county of Clayton and State of Towa.”
(Here the lands are deseribed, and their cost stated.)

The bill then states that William King died in 1846, having executed his lust will and testament.
That John C. ITamilton Administrator, with the will annexed of William King, had obtained a judg-
ment against him on a note given to said Wm. King, that Robert Cultas had also obtained a judg-
ment, both of which operated as liens upon the lands in Morgan and Scott. That the lands remuin-
ing unsold in Morgan and Scott had been sold by agreement of parties in interest, and proceeds to
which complainant was entitled. applied to the payment of the judgments above referred to, and one-
fifth thereof paid over to each of the estates of William and Joseph King.

The heirs and personal representatives of Joseph King and William King are next described and
nawmed, and made parties. The bill asks that they may be required to answer on oath &c.” The
suid John C. Hamilton and Willinm Thomas are specifieally called upon to exhibit a full and accurate
description of any lands in the county of Clayton and State of Iowa, of which said William King died
scized in fee simple, of whom he purchased the same ‘—when ?—with what funds ?-—at what cost ?
and whether or not in trust for your orator, and to his use to the extent of three-fifths? They are
also called upon to state specifically, whether or not the funds derived as aforesaid, from sales of
land to the said Jacob Strawn and John Richardson, (to whom parts of the lands in Morgan and
Scott have been sold by William King.) were not applied to the purchase of said lands in said county
and State, or elsewhere ?”?

The bill then prays that a special commissioner be appointed and required, “to state a full, just
and true account between the parties in interest in this case, according to their relative and respec-
tive rights and responsibilities in the premises to take and report all the evidence that the said parties
may give, or adduce in the premises, and if on such liquidation and adjustment of accounts, any
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halance may be due to your orator in the premises, he prays your honor to grant him a final decree
for the payment of the same; or if it should appear from the evidence that may be reported in this
cause, that your orator is entitled to bave conveyed to him an undivided three-fifths of the Iowa land,
lic prays your honor on the final hearing of this cause, to decrec a proper and apt conveyance in the
premises, and for such other and further relief as your orator may be entitled to, according Lo the
structure and equity of his cause, &e.”

To the foregoing bill, the present complainants, Wade and wife, made no answer or defense. The
complainants, Joseph N. and William W. King, answered by their guardians ad litem;—no answer
was filed by the testamentary guardians.

"The answer of Joseph N. King and William W. King by their guardians, is in substance “‘they
have no personal informaticen in relation to the matters and things stated in the bill. They refer to
the answer of the other infant defendants as containing all the facts and suggestions in relation to
the rights of the parties as far as known.

These defendants suppose that upon a settlement of the accounts between their fathers, Joseph
King and the said Nicholas King, something will be found to be due from said Nicholas, but they do
Lot know that that settlement can have any necessary connection with this suit.”

The representatives of William King, by their answer, contested and denied the right of Nicholas
King to any part of the Towa lands. They denied also that said lands were purchased with partner-
ship or trust funds

Upon the foregoing allegations, the cause was heard, and decided by the Circuit and Supreme
Courts, and upon the return of the cause to the Circuit Court—the master in chancery made and
stated an account as stated in the bill—and for the change in the account as first made, assigas the
following reasons.

«T fursher report to the court that in the examination of the testimony in the cause, upon which
the foregoing report, and my former reports were made, no inquiry was had or made in relation to
any settlement of the accounts between the estates of William King and Joseph King, there being
no allegations in the pleadings as between said estates on which such testimony was deemed proper.
It is now shown to me however, that a settlement of the accounts between said estates was made
subsequent the death of Joseph King, and from the nature of that settlement, (a memorandum of
which is hereto annexed,) and the position of the partics, it is fair to presume that William King’s
estate has fully accounted to the estate of Joseph King for all that the latter estate is entitled to;
<o that William King ought to be held to have reccived the money from Wesley Waggoner and inter-
est amounting to $731 40, which I have in the forgoing report charged to the representatives of
Joseph King, and the representatives of William King, arc therefore in account with Nicholas King
to be charged with that amount in addition to the sum I have above stated to be due from him to
them. Taking the settlement of accounts between the estates of William King and Joseph King,
to be a full adjustment of accounts hetween them, the representatives of the latter would have no claim
to any interest in the lands in Towa.

This statement of accounts by the Master shows the following results :

No.1. The copartuership Dr. to N. King......... o o 0000 SEes e $2,294 08
Cr. By rents 1eCeIVed .. ceerurruiuimreesniiiieeeseieneseeee e veeee 176 38
Balance due N. King............. Ot e 7 Sumiacie Soltier i U LG L (D)

No. 2. Representatives of W. King to the Copartnerships, Dr. For cash

and rents received........... e Y o et oo ...89,330 40
Cr. For Disbursements....,ceevereeeenes e o s I 3 G O
IR ance s ten. o SR sdins A AOIEO00E P EOaEIOR0GII00 S0BOBE0R veenn. 95,178 63
No. 3. Representatives ot Joseph King to the Copartnership. Cash from
Waggoner for Land. . . . cooovvuniiininneennienee veenn. S 400 00
TR CTost T 25 DA QOB TR S Mk onth es - ooissm s sdansmmasionnevsmenss . BOL 40
T (B haco et e e N, A R oy st ceeeeend 731 40

Indebtedness of parties respectively resulting from the foregoing statement:
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To which Nicholas is entitled from Representatives of Joseph.

Upon the Report of the Master, the Court entered the following decree: “On this 17th October,
1855, came the complainant by his solicitor, David A. Smith, and the defendants by their sollc‘ltur.
W. Thomas. The complainant, by his solicitor, produced and filed the opinion of the Supreme Court
of this State, Second Grand Deocision, and cectificate of reversal of the decrce that was rendered in
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this cause on the 25th of October, 1854, as also a third statement of account in this cause, by James
Berdan, Esq., special master in this case, made in conformity with the said opinion of the Supreme
Court, and to which account, as stated, no exception was taken, and which is therefore approved by
the Court. From this account it appears, that the Representatives of the estate of William Kin
are indebted to the complainant in the sum of $4,163 10 cents. Itisordered, adjudged and dccrceﬁ
by the Court that the complainant have, receive and recover from the estate of said decased, said
sum of money to be paid in due course of Administration &c.;"> and then proceeds: ¢The Supreme
Court having so decided, it is further ordered, adjudged and decreed by the Court, that the complain-
ant is, as tenant in common, entitled in fec simple to an undivided three-fifths of the lands in the
State of Iowa. (Here the lands are described.) The Court then after stating the reasons, proceeds
to decree a sale of the said Towa land—and thus proceeds: ¢“The surplus monics as realized from
time to time, to be paid to the partiesin this cause, as follows: 7o the complainant, or his proper
representative, three-fiths, and to the representatives of the estate of William King, deccased, the
other two-fifths, the interest on one-third of said two-fifths to be paid to said Rachael King for life,
in lieu of dower. And saving and reserving to the representatives of the estate of Joseph King, de-
ceased, as between them and the representatives of the estate of William King, deceased, the right to
show that they, the representatives of said Joseph King, deceased, are entitled to the net procecds
of the sales of one-fifth of said lands.”

Under this decrec the Iowa Jands were sold in June, 15S56.

On the 11th June, 1857, the representatives ot Joseph King, Mary A. Wade and others commen-
ced this suit, claiming the one-fifth of the net procceds of thesale. Upon a hearing of the cause,
before the Circuit Court, the bill was dismissed ; and upon appeal to the Supreme Court, January
term, 1858, this decree dismissing the bill was reversed, upon the ground of the exclusion of deposi-
tions taken in the case of Nicholas King. The abstract then furnished the Court by the complain-
ants is copied in /F F== Fo/-
and is here referred to, to show their version of the contents of the record. The defendant,
Thomas, not being satisfied with the abstract so furnished, in respecct to the defense and the facts
relied on by the answers, filed rhe following statement :

The abstract of the plaintiffs in error, with reference to the final decree of Morgan Circuit Court
——the proceedings under that decree—and of the bill now bearing the Court is sufficiently full for all
the purposes of this suit—but the facts relied on by the answer are not so stated—the following part
of said answer is therefore copied.

The said Thomas, in‘answer to that part of the bill charging fraud, says ‘‘that in the spring of
1852, John Peter, executor of Joseph King, visited Jacksonville for the purpose of seeing John C.
Hamilton, administrater of William King, and of closing a settlement between the estates. Said
Hamilton being absent, said Peter called on the defendant with a view to said settlement, he being
the guardian for the children of said William King, and attorney for said IIamilton, said Peter pre-
sented a statement of an account, which the defendant then believed, and still believes, was in the
hand-writing of M. Link, Esq., Judge of the Green County Court, with a balance against the estate
of William King of probably $100, and stated that said Hamilton, as Administrator, held a note of
him, the said Peter, given to William King, which he wanted to obtain in satisfaction of said balance;
the defendant could not make any settlement, but took the account, and promised upon the return of
Mcr. Hamilton to have the matter adjusted. Upon subsequently seeing said Hamilton, the note of
Peter was obtained, the amount of which, when credited, exceeded the amount of balance of accounts
as presented, $4 T9; this defendent then, from the account so presented to him, made the statement
of account above referred to by the complainant, including in the credit of payment to ‘“John Peter,
surviving executor,” the amount of his note, whatever it was, he then sent the account presented to
him, the note of said Peter, and the account so made by him, to the said Peter, and the accout asmade
out, was returned to him receipted as it now appears, with the $4 79. This defendant believed at
the time of the transaction, that a settlement had been made of the accounts of the two estates, be-
fore and by the Judge of the Green County Court, which had been made a matter of record in said
Court, and that the Judge had stated the result, simply to enable the said Peter to obtain the balance
He did not know but that said charge of $2,281 10, was the footing of a long account, and in fact
such was his impression at the time. When the master in chancery had made a statement of the
accounts in October, 1853, in tho suit of Nicholas King, aforesaid, this defendant did, acting as the
guardian and attorney for the heirs of William King, insist before said master, that as no inquiry
had been made in regard the accounts between the estates of Joseph and William King, it would be
wrong to reportany balance as between said estates, and he presented to said master the statement
and receipt aforesaid, as evidence that settlements had been made between said estates, and urged
that as a reason why no balance should be reported. The said Thomas, was of opinion, that upon
the pleadings in the case, and evidence taken, no decree could rightfully or legally be entered as
between the estates of Joseph and William King, and that if the children of Joseph King wer:
entitled to anything, they would not bebarred or precluded from asserting their right whenever they
might think proper to do so. The said Thomas also urged as a reason against reporting as between
said estates, that said children of Joseph King had not asserted any claim in the suit, although they
had arrived at mature age, and were fully advised in regard to said suit, and ofall the matters in
controversy therein. The said Thomas further states, that he had been informed, and ho believed
the factso to be, that said Joseph N. King nnd William W. King had both stated, that they did not
believe that said Nicholas King was entitled to any part of the landsin Iowa, and as for themselves,
they should never set up any claim, as they knew that their uncle William had purchased said lands
for his own use, and not for uncle Nicholas and them; and this defendant may have stated this in-
formation to said master in chancery. Uvpon the statements and suzeestions made to said master,
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and the Eurther statement by this defendant, that the balance found due from the estate of Joseph
King to Nicholus King might be charged against the estate of William King, the said master in
chancery changed the report so as to make it as it now appears. :

The said defondant also conversed with the solicitor of Nicholas King, and made known to him
what change he desired in the report, and the reasons therefor, and Jthis defendant is sure that said
solicitor concurred with him in opinion, that the case was notin a situation to have the accounts
between the two estates finally settled by decree.  This defendunt is certain that neither the master
in chancery, or himself, or the solicitor of Nicholas King, intended any wrong or fraud in respect to
the rights of complainants, nor did any onc of them believe that said complainauts would be con-
cluded by the said report, or any decrec that might be entered thereon.”

"Phe foregoing statement cf tho records shows the questions before the Court when the decree was
entered, in October, 1855, and first; that the present complainants or plaintiffs in error, had not, at
the date of said decree, sct up, or asserted any claim to any part of the Iowa lands, or the proceeds
thercof, and that no questions were made in respect to any such claims. Second : That the Court
did not, nor could not, rightfully make any decrce barring or concludizg the said parties in respect
to their right to a part of said Iowa lands.

The undersigned now contend, that the Circuit Court decided correctly in the case now before the
court.

1. The record was properly excluded, hecause the questions decided by the Court were not the
same as those involved in the present case.

9. The said suit, (the record of which was excluded.) was prosccuted, and the testimony therein
taken for one purpose, and the present suit is for another.

3. The record shows, that the opinion of the Supreme Court, relied on, was predicted in part
upon the testimony of Rachel King, widow of William King, who was, and is, an incompetent wit-
ness in the casc.

4. The proceedings before the master in chancery, and his action in the case, could not, under
any state of pleadings, be evidence, until confirmed or approved by the Court—but if they could,
then the whole must be taken together, and his report shows that complainants have no rights.

5. The right of plaintiffs in error to a deevee depended on proof, that they, as the heirs of Joseph
King, were entitled to one-fifth of the Towa lands, and the record offered in cvidence, did not prove,
or tend to prove this fact, but on the contrary, so farasit proved any thing in the case, proved that
they were not so cntitlod. LOGAN & LINCOLN.

At the October term, 1858, the cause was again heard before the Circuit Court—and decree enter-
od in favor of complainants, from which this appeal is prosccuted. Upon that hearing, the record
shows that the defendants objected to the reading of the record of the suit of Nicholas King against
the representatives of William King, as evidence.

First, because the matters in controversy in said suit were different and between different parties,
and the objeet of the suit was different from thosc in the present suit.

Second, because by the laws of the land the said Record is not competent evidence.

Phird, because the decreg in said cause was predicated in part, upon the testimony of Rachacl King
widow of William King, who is an incompetent witness in the present suit.

Fourth, because the said record, if used as cvidence, prove nothing as between the parties to the
present suit, in respect to the points in controversy.

Fifth, because the depositions of said suit were not taken with reference to the mattersin contro-
versy in this suit, nor for the purpose of settiing any question as hetween the estates of Joseph King
and William King.

The depositions of Rachael King objected to, because she was the widow of William King, and
was theretore incompetent to testify. The Record also shows that all of these objections were over-
yuled except in respect to the deposition of Rachael King—and that the parties agreed, that upon the
learing of this cause before the Supreme Court at Jauuary term, 1859, the record on file in that
court, should be used as far as applicable, so as to save necessity of obtaining another copy.

Upon enquiry during the term of the court, the record referred to could not be found—application
was then made to the Clerk of the Circuit Court for another copy, and it was then ascertained that
the depositions taken in the case of Nicholas King against the heirs of Wm. and Joseph King compo-
sing a part of the record, and to which the objections applied, couid not be found, and turther, that
those depositions were not on file in October, 1858, where the decree now complained of was rencered.

The case being thus situated, Mr. Smith, for Wade and others, agreed before this court, that the
depositions referred to were not ou file at the time the decree was entered, and that they could not
now be found ; that defendant, Thomas, was not present when the deeree was entered, but had, before
the entry thercof, given written dircetions in regard to it, supposing that the depositions were on file.
It was then agreed that the cause should be heard upon the record as it was, unless the depositions
could be found, in which case they were to be used, upon this understanding which it is believad was
entered on the record, or on the docket of the Chicf Justice. Mr. Smith argued the cause for de-
fendants—the errors assigned are—

First, The Court erred in permitting the record of the suit of Nicholas King against the heirs of
William and Joseph King to be used as evidence in the cause.

Second, The Court erred in permitting the Report of the master in Chancery, made.and filed in
the case of Nicholas Kingagainst John C. Hamilton, administrator, and the heirs of W. & J. King, to
be used as evidence in the cause, and also in permitting the decree in said case to be used as evi-
dence in said cause.
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Third, The Court erred in entering a decree in favor of the complainants for any part of the pro-
ceeds of the Towa lands, there being no testimony proving that any of the money of the said com-
plainants was ever used in purchasing said lands.

Fourth, The Court erred in decreeing anything due the complainants and not dismissing the bill.

The present Record contains :—

1. The Bill in Chancery.

2. The Master’s Third Report.

3. The account receipted by Peters, referred to in the bill and Master’s report.

4. 'The decree of N. King, of October, 1855.

5. The agreement of Kings as to their interest in the lands purchased in name of N. King.

6. The Will of Joseph King.

7. The sums in chancery.

8. Answer of John Peter.

9. Answer of G. C. King, jr. and others.

10.. Decree of October, 1858, and exceptions.

11. Replicatons to answers.

12. Deposition of John Peter.

13. Deposition of Berdan.

14. The Bill filed by N. King.

The Record as now presented to the Court, and upon which the case must be decided, doesnot con-
tain any of the testimony or depositions taken in the case of N. King against the Representatives of
William and Joseph King, for the exclusion of which evidence the accree of the Circuit Court was
reversed at the last term of this Court.

The Appellants contend—

First, That by the decree of October, 1855, the rights of all the parties, to that suit, were settled,
and that said parties are concluded, in respect to all questions so far as dependant on that suit, then
adjudicated by the court; crrorsin that decree, in respect to law or facts, can only be corrected by
the Supreme Court. The saving or reservation in the decree, places the complainants in the
same position that they would have occupied if no suit had been brought, or decree entered. I. Green-
leaf, p. 596, note 2, p. 593. Sec 528, Gilston 3. Codwire & Johnson, chancery 193. Jones vs.
Smith 13 Il R. 304, o ey oy Nou ptn 20 Zoa J2 L75

Sccond, That no one of the parties can go into an enquiry as to the reasons on which the Court
acted in making the decrec, nor can they show, that upon the facts before the Court, the decree
should have been different, except upon errors alleged before the Supreme Court. Buckmaster vs.
Ryder 12 IIl. R. 211. Zoopeinee 2y Frorgensic /9 fo= J2 7/.

Third, But for the reservation or saving of the rights of the complainants in this cause, they would
have no other remedy than by appeal or writ of error. By that reservation their right to sue for,
and recover the one-fifth, if entitled to it, is fully protected. Buckmaster vs. Ryder 12 Ill. R. 211.

Fourth, Acting upon the corectness of the foregoing propositions, the complainants have filed this
bill, asserting their right to one-fifth of the Iowa lands, or the procceds of the sale thereof. And
thie only question presented is, have they any right to said lands? ;

They charge that they are entitled to the said one-fifth because of the investment of their funds
to that extentin its purchase, and this is the only ground on which they can rightfully or legally assers
their claim. This charge is positively denied by the answers, and the record furnishes no evidence
of its truth. Upon this view of the case, there can be no pretense of right torecover. Butthe com-
plainants seek a recovery upon the ground that, by the opinion of the Supreme Court in the case of
N. King, (16 Illinois Reports 190) they are cntitled to a recovery, and they insist that this opinion
of the court is binding and conclusivein the premises. Although the record offered in evidence (not
including the depositions,) would be received, to prove itself, and prove what was decided or decreed,
yet not to prove that the funds of complainants or their ancestor, were invested in the purchase of
the lands, nor that complainants are entitled to one-fifth of the proceeds of the sale. The final decree,
which settled the rights of the parties in that suit, proves that they were not so entitled. And the
decree was inadmissable as evidence, for any other purpose than as above stated, if for no other reason
because it was obtained upon the testimony in part of Rachael King, who was an incompetent witness.
Joseph King died in 18143 ; the Iowa land was purchased in 1846.

The appellants contend further—

First, That whatever might have been the duty of the Court, or whatever might have been the
rights of the parties under the opinion of this Corrt, as reported in 16th Ill. 190, when that opinion
was filed, the decree entered in October, 1855, concludes and binds the parties to that suit, (and, as
before stated, the complainants acting upon this view of the law, have filed this bill, with a view to
show they are entitled to the net proceeds of the sale of one-fifth of the lands, and this they do after
the sale, and after it isknown that the one-fifth exceeds the amouut of indebtedness of Joseph King to
Nicholas King.)

Second, That to entitle the complainants to a decree in this cause, they must prove that their
money, or that of their ancestor was used in purchasing said land.

Third, The written or printed opinion of the Supreme Court, predicated upon evidence not now be-
fore the Court, cannot be allowed to stand in the place of the evidence, nor to supply evidence sus-
taining the decree. It is the final judgment or decree in a cause which binds and concludes. I
Greenleaf p. 523-4 Sec. 528-9. g

Fourth, The record of the cause, if evidence against must be evidence for the Appellants, and this
proves that complainants are not entitled to any relief. I Greenleaf Sec. 528-9. 2 Starkin side
page 221,
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5. As the complainants have made their case, and as it now stands before the court, they have
no right to recover unless the evidence, sustains their claim—they are not concluded by the recurd,
because of the reservation,—but the record as it is, disproves their right to recover, and tirey mustrely
upon other evidence.

6. The opinion and judgment of the Supreme Court of the January Term 1859, s= T3 tho ques-
tion that the despositions regularly taken in the case of Nicholas King, arve evi' cacs s thisc.s,
but itis not decided or intimated that the record or decree or the report of the masicr in charesry
are admiss:ble.

7. But assuming that the report of the master in chancery, is admissible as evidence, the couvt will
see by looking at that report, that Joseph King had received his full proportion of the proceeds of
all the sales of the Morgan county lands, at the time of the purchase of the Iowa lands, and that
his heirs had no money in the hands of William Iing at the time he made these purchases, nor at
any time afterwards. .

The appellants contend further :

1. That this court cannot, in this proceeding inquire into, or change the decree entered in Qe————
tober 1855. Upon proof of the allegation that the land was purchased with their money they may
recover, but they cannot in this proceeling reverse or change that decree.

2. That whatever may have been the proper remeds of the complainants or the proper mode of
proceeding to enforce thatremedy,—are questions not now before the court, they have filed their
bill, as they had the right to do, asserting their right to one-fifth of the land in controversy upon
the ground of the investmentof their funds, and the court cannot aid them without proof of such
investment. ;

3. The uestions now presented, are not, what this, or that court may have said, or even decided
in_regard to complainants rights, upon a given, or supposed state of facts, but what are their rights
upon the facts now before the court.

4. The appellants have heretofore and still do, contead, that upon the pleadings in the cace of
Nicholas King, no questions was presented, or could be decided in respect to the land, except as to
the right of three-fitths thereof. It was no where alleged, that Joseph King’s heirs had any interest
in that land. They claimed no interest.

5 The court cannot decide this case for complainants except upon one of two grounds,

1. That it is competent for a party to file a bill in chancery to correct a former decree by show-
ing, that the court acted erroncously, or upon a supposed state of facts which did not exist.

2l ants rights have not been adjudicated, the first presents a question of law, = 1
o whether funds of Joseph King or his heirs were used in the

erm, it was expected, that the court would decide the
effect of the decree of October 1855 as evidence, and that if
the decisiGIowasythat the complainant could in this formof procecding obtain a reversal, or change
of that decree, the question would then arise upon the testimony whether or not as matter of fact,
the allegation of the investment of complainants funds in the Iowa lands had been proven, but the
court, thinking, most probably, that the circuit court should first pass upon the testimony, cor fined
1ts opinion to the simple point of admissibility. That question being determincd, it now remains for
the court to decide the other. It was believed and contended, that upon the facts thea be ore the
court, the- complainant had no right to recover.

In the view of the counsel, the complainants and their case, stand precisely in the position which
they would have occupied, if no decree had ever been made in favor of Nicholas King, nor no sv't
brought of him, they claim one-fifth of the Iowa lands, upon the ground of the inves.ment of their
funds in its purchase, their right is contested, and the facts charged are denied, to rezover, they
must sustain by evidence, the truth of this allegation.

T'he charges of fraud against the guardian and attorney of W. King’s children, in obtaining the
decree of 1855, is not only answered, but disproved by the admitted facts in the record. Noth'ng
was done, or intended to be done, to prevent the complainants from showing their right to one-fi t.
of the lands in controversy, whenever they might think proper to do so.

They have, by the advice of counsel, brought this suit, and no attempt has been made to use the
decree obtained to their prejudice. LOGAN & LINCOLN, For Appellants.







