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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION.

>

Arrin Tery, A. D. 1862.

THE ILLINOIS CENTRAL R. R. CO,,
Appellant,

o Appeal from Iroquois.
CHARLES BUCKNER, Appellee.

ABSTRACT OF RECORD.

May 30th, A. D. 1861, declaration in case of usual form filed, and
sct forth between pages 2 and 28, inclusive.

November 19th,. A. D.:1861. Pleas, gencral issue, and special
plea, that the injuries complained of were the result of plaintift’s (below)
negligence, filed.

Demurrer to special plea filed same day.
November 19th, 1861. Demurrer sustained.

November 30th, 1861. Jury find defendant below guilty, and as-
sess plaintifts damages at $2,500.

Motion for new trial overruled, December 19th, 1861.

o A
Bill of exceptions.

Evidence. Charles W. Bigelow, sworn. Ie was standing in his
shop at Chebanse, and heard a train ; he looked out of his window, and
saw the hind wheels of a wagon on the front of a train, and a man being
thrown on the platform; the train went a little by and then came back.
The horse was killed and the wagon“brokeu up so that it was not worth
repairing—wagon worth forty dollars; the horse was worth one hun.
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dred dollars. The plaintiff’s right arm was broken in three places, bone
smashed; he was thrown on his head ; and his left shoulder was bruis-
ed, and his left leg was abraded some. Itwasa wild train running at
an unusual rate oLs]fed. It came from the south, and was a halt hour
before the time for the regular train from the north. The roar of the
train first attracted my attention; it ust have been running twenty
miles an hour.

Question. State whether there was a road across the railroad track
at that place that was nused by the public?

Objected to. Question allowed, to which defendant below then and
there excepted.

Answer. There is a road there; it crosses the railroad upon one of
the streets of the town, at right angles to the railroad ; runs from east to
west, south of depot buildings; there is a depot and platform there, and
a crossing both north and south of depot. Buckner was at the south
crossing ; don’t know who built the lower crossing; the public farnish
the materials and the railroad hands do the work. They ran north be-
fore they stopped, seven hundred and twenty-six feet. There was a
locomotive and one car, called a caboose. The side track runs south
some 800 feet; there were two cars on side track, south of the crossing,
the first being forty-five feet from the crossing, and the other twenty
teet further south. There is a cut six or seven feet deep helow the cross-
ing, and a large pen cight feet high—on the highest ground of the eut—
six or eight rods south of the cars. The cast side of the track is the
most settled. Buckner was coming from the west; freight trains usual-
ly run frore 14 to 18 miles per hour; they whistled on breaks one hun-
dred and fifty feet north of crossing; I heard no bell or whistle before
that.

State, if you know, what the custom of said railroad was prior to
the time the accident occnrred, in crossing their track, in regard to the
speed of the cars ?

Question allowed and defendant excepted.

Answer. Their custom i§ to ring the bill at the distance of eighty
rods and slack the speed of the train to cight miles an hour.

Q. “State whether you know of the company having advertised the
time of their regular trains?” Objected to; objection overruled, and
exception taken. A. Can’t say positively. ¢ State whether that train
was on the usual time.” Question objected to, and objection overruled,
to which defendant excepted. 4. It was not. ;
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OYoss-cxamination. I was in my shop whea I heard the train com-
ing ; my shop is three hundred feet east of the passenger house; the
east door of my shop was open ; I could not see the platform from my

shop; I don’t know where he was when he was struck.

There are no boards at the place he was struck to indicate that it
was a public crossing ; but norti of the depot there is a crossing, with a
board put up, which says on it, “Railroad Crossing.” The upper cros-
sing is the main road; it has connections with the country roads. There
is no work done on each side of the lower crossing; it is not needed.
The wagon was a one-horse wagon ; a man on the seat could see better
than I could from the road. There was a gap between the cars standing
on the side truck, and through it I could have seen the train some four
or five rods before reaching the crossing. The bell might have rung and
I not heard it. The plaintiff was a little deaf at that time, and is yet.
No man standing on the ground can judge as well of the speed of a train
as a man on the train, wlio knows his business.

Dr. Warner sworn. I was 120 rods south-east of the whistling-post
when the train passed; I saw the cars three-fourths of a mile south of
the whistling-post ; they did not whistle or ring the bell after they got
past the post; I should not have heard the bell i they had rung it, as T
was in a buggy which made considerable noise; I should think they
passed the post at some thirty or forty miles per hour. I helped set
plaintiff’s arm; it was a compound fracture, broken twice; the right
arm ; 23d of August, 1860. ¢ Was there any road south of the Illinois
Central depot?” Objected to; objection overruied, and defendant ex-
cepted. A. “There is a crossing there.” “Do you know who made
the road therc?” Question allowed, and defendant excepted. 4. “The
people furnished the material and the railread hands did the work.”
There were two or three empty cars standing on the west side of the
track. A person standing 100 or 150 feet west of the track could see the
whistling post. The horse was worth from eighty to one hundred dol-
lars; was a colt 3 or 4 years old.

Cross-examination. I think a person two hundred feet from the
crossing could have scen down the track. I first heard the cars a half
mile south of me; I heard them distinct enough to know it was a train
of cars. I should think a man would discover a train was coming before .
the engincer could discover the man.

At the upper crossing there is a sign board, with the words * Rail-
road Crossing, look out for the cars.”” There is no sign at the south
crossing. A man with the ordinary organs of hearing could have heard
the train half a wile off, and safely crossed the track without being hurt.
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The engineer could not have seen a man until he got almost on to the
track, even if he were looking out.

Mrs. J. W. Warner sworn. Isaw the plaintiff drive on to the
track at Chebanse: the train was then at Leonard’s corn crib; he was
coming from the west; his horse became unmanageable as he got upon

_ the track, and run north on the track toward the depot. I saw the cars

strike one wheel of the buggy ; the cars were running faster than usual ;
1 was attracted by the rumbling of the cars; I first saw the cars after
they had passed the whistling post; I stood at the door of my house,
150 feet from the track ; I heard no bell or whistle after they passed the
post; I think I should have heard, if they had sounded. The train was
at an unusual time; an engine and one car.

Cross-examination. Plaintiff had got about one-half way from the
crossing to the depot on the track, when the cars struck him. Any
body of ordinary hearing could have heard the cars. I could have
heard them if I had been where I saw Mr. Buckner. The engine made
a great deal of noise. It must have been some 300 feet from iy house
to the depot.

When the horse became unmanageable he sheered oft and ran

down the track.

Joseph Gleason, sworn. Thinks the cars were running faster than
usually. Had a faint recollection of hearing a bell.

Henry Ostrander, sworn. *“ What were the circumstances of Mer.
Buckner at the time he got hurt?” Objected to. Question allowed.
Defendant excepted. Ans. He depended wholly upon his own labor
for a living; he had not much of any property; he had a wife.

Cross-cxamination. Smart for one of his age; he is about seventy
years old; he is and was at that time a little deaf.

Dr. Warner, recalled. Has examined plaintift since before on the
stand ; his upper arm bone seems to have lapped some; the radius and
ulna have united together; the muscles have shrunk, so that he can
only use the thumb and fore finger. Iis leg had a strip cat out of it
and the flesh sloughed off, and the skin adheres to the bone. Ile has
not a good use of his leg and never will have, he is so old.

Dr. Buckner, sworn. Son of plaintift; his arm was broken in four
places; his leg badly bruised. Ile was confined to his bed between two
and three months. He has but little use of his arm now. Before his
injury he made a good living at work. IIe is not able to work now.
“What are the plaintiff’s circumstances now? Objected to. Objection
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overruled and exception taken by defendant. Ans.” When he was
hurt he had a home and five acres of land ; since he got hurt he has
been obliged to depend on the charities of his friends.

John Buckley, sworn. Saw the train two hundred yards below the
crossing ; they were neither ringing the bell nor blowing the whistle,
and were coming rapidly. When Buckner went on the track the cars
were forty or fifty yards off. When I caught sight of the old man he
made a pause and turned to the left and tried to get off.

Cross-examination. I was standing in my door at the time, about
one hundred feet in a straight line from the depot; the horse turned to
the north, the wagon was on the crossing.

Edward Vaughn, sworn. Was engincer of the train; was a wild
train ; saw the section men eighty rods south of the station, and there
we came to nearly a dead ‘stop. The fireman rang the bell all the way
from the men to the station. I did not whistle at the post. The first I
saw of the wagon it was coming up by the smoke stack. The crossing
south of the depot is not a public crossing. The train was running from
seven to eight miles an hour. I was ten yards north of the crossing
when the collision occurred. ¢ What degree of caution were you using

“when you ran into the wagon? Objected to by plaintiff. Question

allowed, and plaintift excepts. ns. I was using the same caution I
always do. I did not see any object. I was looking out for section
men. When I went back to the plaintiff, he said if he had his hearing,
this would not have happened. Where he crossed it was a level place,
and the people would cross there; so the company put down plank to
protect the rails.

Cross-examination. Have been in the company’s employ four or
five years; am now. 1 was running the cars as engineer and agent of
the company. I run about a rod and a half before I stopped the train.
There is an up grade all the way from the whistling post. I could not
see anything near the road at the crossing. We could not have seen
any one, sitnated as we were, who might be coming from the west by
the car below, until he would get past the car.

John Cooper, sworn. Was a brakeman on the trainj was in the
car looking out the west door; did not see the wagon struck. The bell
was rung from time to time, from the switch till we came to the crossing.
We were running seven or eight miles an hour. There were cars on
the side track between the corn crib and the crossing. I heard the bell
in the car. At the speed you were running and the manner in whick

you were ringing that bell, and the distance you were from that cross-
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ing, was it sufficient to warn off’ a person of ordinary hearing and cau-
tion at the crossing? Objected to by plaintiff. Objection sustained,
and defendant excepted.”

Oross-cxamination. 1 went out and put on the brakes before we
got to the section men, who were at the whistling post. The end of the
switch is about two-thirds down from the whistling post. I am certain
the hell was ringing from the end of the switch up to the collision. I
saw the plaintiff on the prairie, driving towards the track, when we
were about half way between the crossing and the switch, but could not
toll that he was coming across the track. Don’t know certainly that it
was the plaintiff. There was no house between me and him. He was
coming from the south-west.

Patrick McLaughlin, sworn.  Was a brakeman on the train; were
running seven or eight miles an hour. We rung the bell from the sec-
tion men, who were about eighty rods from the station, until we came
to the station. We came nearly to a stand where the section men were
at work. I saw the man coming on the prairie with a horse and wagon,
and thought he would stop before crossing, but he did not. I sprang
to the break. We were. about ten or fiftcen cars’ length from him, and
he was coming about as fast as his horse could trot. We stopped at the
north end of the platform. It was struck north of the crossing. If the
man had had ordinary hearing, he could have heard the cars. I heard
him say that if he had had his hearing this would not have happened.
T did not put on the brakes because I did not think he would be so
foolish as to attempt to cross. Cooper and mysclf have ever since been
in the employ of the company.

John Bulkley recalled. Did you have any conversation with Mr.
Vaughn and Mr. Bigelow at the time this injury occurred ?

Objected to; objection overruled and defendant excepted.

Answer. When Vaughn came back from Kankakee, he said he
slacked up a little below the switch, and after he passed there, he open-
ed the valves, looked ahead and saw nothing, then sat down, and knew
nothing of the accident until told by the fireman.
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INSTRUCTIONS ON PART OF DEFENDANT.

That a party sceking to recover damages for an injury, which he al-
leges has been caused by the negligence or misconduct of others, must
show to the jury that he has not been wanting in reasonable care to avoid
the injury, for if he has been so wanting (to which the court added “and
thus contributed to produce the injury,”) he cannot recover.

Defendant excepted to instruction as above modified.

The plaintift is bound to prove the crossing where this accident oc- -
curred, to be a public highway, and the jury are instructed that a public
highway can be only created in three ways: first, by prescription, that
is, twenty years or more use; second, by dedication by the proprietors
of the land ; and third, by laying out and having the road recorded un-
der the statute. And if the jury believe that the plaintiff has not proved
a public highway to exist in onc of these ways, then the law is for the
defendants, and the plaintiff cannot recover.

If the jury shall believe from the evidence that the injury happened
north of the crossing, and on the land and track of the defendants,
and was in the use of the defendants, the plaintiff was a trespasser
thereon, and it he was on said grounds without permission of the deten.
dants, and not for any necessary purpose, he was there in his own wrong
and at his own risk, and the law is for the defendants, and the plaintiff
cannot recover; unless the jury believe from the evidence that the de-
fendants wilfully injured the plaintiff. To which the court of its own
motion added, * This would not apply if the jury should believe from the
evidence, that the horse rushed on to the track north of the crossing to
avoid the engine, or plaintiff turned him that way for that purpose.”

To the giving of which instruction as modified, the defendants then
and there excepted.

If the jury believe from the evidence, that the plaintiff failed to use
that amount of caution which a prudent man would have used in cros-
sing the railroad track, at the time he attempted to cross the same, and
thereby became injured, without gross carelessness on the part of the
servants of the railroad company, it is immaterial whether the bell rang
or alarm was given by the whistle at the whistling-post, the law in such
case is for the defendants.

Which last instruction the court wholly refused to give, and there-
upon the defendants excepted.
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INSTRUCTIONS.

The Court read to the jury the following instructions, on the part of
the plaintiff to the giving of each of which, the defendants, by their

counsel, then and there excepted.

You are further instructed that the law requires the Illinois Cen-
tral Railroad Company to ring a bell of atleast thirty pounds weight,
or blow a whistle at least eighty rods from every road crossing, and to
continue the ringing of the bell or blowing of the whistle at intervals,
until after passng the crossing; and in this case, if you believe from the
evidence that at the time of injuries upon plaintiff, that the bell was not
rung or whistle blown, as required by the law, and if you further believe
that plaintiff has produced evidence tending to show that the injuries to
plaintift were in consequence of such neglect, then it devolves upon the
Railroad Company to prove clearly and satisfactorily that the injuries
to plaintift were not the result of such neglect.

If you believe from the evidence that the crossing of the railroad of
the defendant, where the plaintiff was attempting to cross, was built by
the defendant or by their assistance and consent, for the mutual conve-
nience and advantage of the defendant and the public, and that the
crossing had been adopted by the public in going to and from the freight
and passenger depots of the defendant, and about other business of the
public, then, under the issues in this case, the plaintiff' is not bound to
prove that there was a legally laid out road at such crossing, and that
the defendant is bound at that point to use the same diligence and care-
fulness, as if the said road crossing was a legally laid out road.

It the jury believe from the evidence, that both plaintiff and defen-
dants were approaching said crossing with equal rights to cross the same,
and the servants of the defendants saw the said plaintift approaching said
crossing at the distaunce of ten or fifteen cars from said crossing, and at a
sufficient distance to check up said engine, and neglected to check up said
engine, the Jaw is for the plaintiff; unless they further believe that said
plaintiff had lawful warning of the approach of said engine and cars, and
neglected to avoid the injury.
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Stipulation filed April 10th, 1862, by counsel for plaintiff and de-
fendant below.

Appeal Bond filed.

Certificate of Thomas Vennum, Clerk in said Court below, to the
correctness of transcript of record.

ASSIGNMENTS OF ERROR.

1st. The finding of the jury is not supported by the evidence.

2d. The Cowrt below gave improper instructions to the jury on
the part of the plaintiff.

3d. The Court below refused to give proper instructions, as asked,
on the part of the defendants in that Court.

4th. The Court below improperly altered the instructions asked
for on the part of the defendants below.

5th. The Court below admitted improper evidence on the part of
the plaintiff.

6th. The Court below erred in overruling the motion for a new
trial, and in giving judgment.

DOUGLAS, WOOD & LONG,
Attorneys for Appellant.
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