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Page 1. company was formed at Aberdeen, Scotland, to loan mone

2. Aberdeen North American Investment and Loan Company.”

IN THE ILLINOIS SUPREME COURT.

Arri, Tery, 1858.

ALExANDER Frrouson, Isapeira TAvLOR, GEORGE l'avLor, EL1zABETH PRIMROSE,
EvLspET PORTER, GEORGE PORTER, DavID CHALMERS, WiLLiay LiTTLEJOHN, GEORGE
Yeares, Ropert Catro, PETER WILLIAMSON, ALEXANDER Sarrrs, CHARLES CHAL-
MERS, NATHANIEL FARQUHAR, ALEXANDER Fourerton, RoserT SMith, JAMES MonT-
GoMERY, ELisaa A. Kirx, WiLLianm RaisTox, James B. Denyis, THoMAS PRIMROSE,
AND THE UNENOWN HEIRS AND DEVISEES OF JAMES DUNCAN deceased, Appellants,

Vs.
Asa TaLLMADGE, Appellee.

Appeal from Winnebago County Circuit Court.
ABSTRACT.
Biiw in Chancery filed 7th February, 1851. It states that May, 1839, a joint stock
y to persons in the United States,
he government sales, particularly in 1lhnois, cailed * The

desirous to purchase lands at t
Its affairs were under the

divection of D. Chalmers, Littlejohn, Yeates, Catto, Williamson, A. Smith, C. Chalmers,
Farquahar, and Foulerton, residing in Aberdeen and its viemity.
2. On 10th May, 1839, those directors eotered into an agreewent under seal, with one
William Taylor, then of Thomaston, Scotlaud, appointing him manager of the company’s
for the term of five years, and Laylov covenanted to proceed to the

business in America,
for five years, and to act- as

United States, and continue in the service of the company
8. manager, for a salary stipulated in the agreement, and would not euter into or be con-

cerned with any transaction whatever in business in America, in bis own nawe or that of

another, aud that all investments in America which sbould be made in his name or an-

other's for his behalf, should be held to be made with the funds and for the behalf of
ing annexed to the bill, marked A.

the company : a copy of the wstrument be
1ith which be came to

The directors furnished Taylor with a large amount of money, w
Tllinois, to loan the same to persons desirous of borrowing it to purchase public lands at
security of such lands. [for that purpose he attended

4 government sales thereof, upon the
hicago previous to the sule at Galena afterwards men-

previous to and at a land sale at C
tioned in tha bill, and loaned a large number of thousand dollars to a great mauy persons,
ter lands at the sale at the rate of thirty-three and a third per cent interest to the
year or lngher, and to secure the payment of the loan and interest, had the lands bid off
in his own name, and gave the purchasers thereof contiucts Lo convey the legal title to
their lands respectively upon the repayment of the loan and interest, in-the same printed
form as the contract between Taylor and complainaut afterwards mentioned in tue bill,
5. the parcels entered lying in McHenry, Booue, De Kalb and La Salle counties.

For two or three years previous to the lund sale at Galena in the latter part of October,
1839, complainant was seftled upon a tract of land in the county of Winnebago, consist-
ing of south half of section thirty-four and west half of section thirty-five, t. 45 n. r. 2 e.
3 p. m,, containing 640 acres. He had a pre-emption right to a quarter section of it, by
residence, and had improvements thercon of considerable value. The tract including im-

6. provements was then worth $2000; and he held the whole tract as his claim, according
to custom. He intended to acquire the legal title by purchuse from the government, for
his own benefit, when it should be sold, and he beld possession for that purpose.

A sale of lands including the section was proclaimed by the President, at Galena, about
24th October, 1839, but the proclamation was known 1n the vicinity only about 3ix weeks

to en

previous to the sale.
% Complainaut had not means to enter the land, nor could raise the same otherwise than

by loan, and from the shortness of the time and other causes could not go east where the
money could be procured.

Taylor had shortly before lent money at the sale at Chicago; and shortly after the
publication of the proclamation, he gave out word that he would attend the sale at Galena,
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to lend money in the same manner as at Chicago; and complainant was induced to rely
upon borrowing of bim, and made no other provision,

Taylor accordingly atteuded at Galena, previous to and duriug the sale, for the purpose
of loaning monoy as aforesaid, and so loaned $16,000 or thereabouts.

Complainant went to Galena shortly before the commencement of the sale, for the pur-
pose of effecting a loan from Taylor to purchase the two half sections at the usual rate of
1,25 per acra. Complainant wade application to Taylor to lend him $800 for that pur-
pose, to which he readily consented, and thereupou a dissension arose as to the rate of
interest; whereupon Taylor stated to complainant that he loaned money to all others at
the rate of thirty-three and a third per cent or more, and that he would lend to complain-
ant at no lower rate.

Having no other resource, complainant was obliged to comply, or lose his improve-
ments, and the chance of entering the half sections, and was forced to and did consent to
borrow the $800 at the rateof 333 per cent by the year, to be paid in four instalments,
or 50 per cent for one year it complainant desired to pay it in one year.

Cowmplainant inquired what security he would require, and was informed by Taylor
that he in all cases required the land to be bid oft in his own name, and the receipts to be
given in his own name, and held the title as security for payment, and should require the
same of complainant.

It was therefore agreed that complainant should bid oft the half sectious in Taylor's
name, that Taylor should furnish the $800 to pay for them, and that complainant should
yepay him with 33% per cent interest as follows: $264 in one year, $264 in two years,
$264 in three years, and $1064 in four years: and should covenant to convey the land to
complainant on pavment. lt was further agreed that the payment should be made at
Chicago, and that the payment of $1200 in one year should be taken in full satisfaction
of the above sums, ana of the $800 and interest. Laylor showed cowplainant a printed
form, which he stated he required every person to execute, and should require cowplain-
ant to execute.

Complainant with the knowledge and approbation of Taylor employed one Wade to
bid off the Lalf sections in ‘Laylor’s nawe, and complainant agreed to pay him one dollar
for such service.

Wade on 29th October, 1839, bid off the land in haif quarter sections, in Taylor’s
name, al $1,25 per acre, the $800 was advanced by ‘Laylor, the receipts were made out
in his name; compluinant paid Wade the dollar, and Taylor was not present at the sale.

After the conclusion of the land sale a contract under seal was executed by L'aylor and
complainant in the printed form, in pursuance of the said agreement made before the
Jands were bid off, dated said 19th October, 1889, whereby complainant covenantea to
pay the three sums of $264, and the $1064, in oue, two, thres and four years, and Tay-
lor covenunted to pay the lands to complainant upon the money and interest being paid
as above mentioned. A copy is annexed to the bill, marked Bj the parts in hand writ-
ing being in brackets; and the agreement for payment in Chicago, and that $1200 would
be full satisfaction at the end of one year being inserted in manuscript, in a blank left in
the printed form.

Complainant continued in possession of the lands, and resided thereon, until November,
1846, claiming them as his property, subjeet only to the incumbrance of security for the
loan aforesnid.

Patonts were issued to Laylor; and about April, 1842, he died at New Orleans, hav-
ing 4th September, 1841, made and published at New Orleans, a paper purporting to
be his will, whereby he bequeathed pecuniary legacies to several relatives, payable out
of his personal property; and he inserted a clause purporting to leave and bequeath the
residue of his estate whatsoever to the defendant Ferguson of St. Louis, and James Dun-
can of New Orleans, and appointed them and defendants Farquhar, G: Porter, G. Taylor
and W. Primrose, his executors.

The will was not attesteu by two wituesses as required by statute of this state, nor by
any witnesses whatsoever, so that it was insufficient to convey laud or any interest there-
in lying in this state. A copy is annexed to bill. marked C. The will was not admitted
to probate in this state.
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At Taylor’s decease the three first instalments only had fallen due, and no part had
been paid; and after his decease there was no persou in this state authorized to receive
the money; nor was there any person authorized to release or convey the legal title to the
land.

The directors of the loan company 8th Feb. 1845, filed in this Circuit Court their bill
in equity, setting forth the contract between them and Taylor, and that Taylor received
from thew a large amount of money for investment in the United States, with which he
came to lllinois as manager; that defendant Kerguson of St. Louis when the bill was
filed, was appointed accountant; that Taylor at divers times entered with those wonies,
divers tracts of land in lllinois, . Winnebago, Boone, McHenry, De Kalb, Whiteside,
Rock Island, La Salle, Kane and Madison counties, specified in schedules, including the
half sections purchased by complainant as aforesaid, amounting to fifty-three half quar-
ter sections in Winuebago, 45 in Booue, 54 in McHenry, 27 in De Kalb, 17 in White-
side, 12 in Rock Island, 15 in La Salle, 20 in Kane, and one in Madison ; that Taylor in di-
rect violation of the agreement purchased and took the title to those lands in his own name,
and not in his and Ierguson’s, as wavager and accountant, as he ought to have done,
and thereby Laylor becawe trustee of the directors, and was bound to convey the lands
as they might appoiut; that after tiie purchase of the tracts, Taylor made several con-
tracts in his own nawe for sale of portivns thereof, which were outstanding and unper-
formed; that about 4th Sept. 1841, Taylor au New Orleans, made bhis will, appointing
Ferguson, one of said directors, George Porter of Aberdeen, George Laylor of 93d reg't
British army, William Priwrose of Harrisburgh, Pa.,, Ferguson and James Duncan of
New Orieans, his executors; that he made several bequests in money specified in the
said bill; aud that the residue of his estate of whatever kind, he left and bequeathed to
Ferguson and Duncan, after paying debts and funeral expenses; that he directed bis ex-
ecutors in six mouths 1o sell sufficient of his personal peoperty to pay the legacies, so as
to leave Ferguson aud Duucan in the undisturbed possession of the residue of his estate.

- A copy of the will was annexed; that about April, 1842, Taylor died at New Orleans,

leaving lsabella Taylsr s wother, his said brotuer George, his sisters Ellspet Porter aud
Elizabeth Primrose bis only heirs him surviving, and suflicient personal individual estate
to pay legacies, without resorting to real estate; that the will was 22d April 1842, admit-
ted to probate and record at New Orleavs, but uno letters testimentary had ever been

22 grauted, vor adwinistration bad; that after the probate, Duncan died, at New Orleans,

leaving heirs or devisees unkuown to the directors. ‘Lhe airectors insisted that notwith-
standing the devise to Ferguson and Duncan, the lands in equity belonged to them as di-
rectors and trustees of Lhe company, and they had an equitable and legal right to re-
quire thew to be conveyed us they wight appoiut, to be disposed of for the benefit of
the company. They made lsabella Taylor, Ilizabeth Primrose and William Primrose
her husband, Ellspet Porter and George Porter her husband, Ferguson and the unknown

- heirs and devisees of Duncan defendants; required them to answer without oath, and

prayed that the lands wight be conveyed to Ferguson.
The defendants were brought iu by advertisenent only; and at April Term 1845, tue

- bill was taken as confessed; and without proofs, a decree was made declaring that Taylor

purchased the lands with the monies of the directors as such directors, and iu trust for
them ; that said persons named as his heirs were his heirs; that the real estate of Tay-
lor was devised to Duncan and Ferguson; that the heirs of Duncan were unknown;
that a conveyance of all the interest the defendants might have in any of the tracts
ought to ba made by them to Ferguson, iu trust for the directors; that the trust in Tay-
lor and his representatives for said directors, be estublished ; that what Ferguson had by
the devise be held by him in trust for the directors, for their exclusive benefit; and that
defendants should by 24th April, 1elease to Ferguson.

No release was made; Jumes M. Wight was appointed commissioner, and in May
1845, executed a deed in conformity to the decree, which was confirmed 19th August
1845.

Under color of that conveyance Ferguson ousted defendant Tallmadge, in November
1846.

In 1848, Ferguson negotiated with defendant Robert Smith, for e. 4 s. w. } and e. &
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n. 6. % s. 35, t. 45, n. r. e. 8. p. m. 160 a. -[Tallmadge and Smith have settled, and the

case of Smith is out of question.]

About same time Ferguson also made some agreeiwscut with defendant Montgomery
for w. 4 s e. % s. 84 and n. % e. 4 same quarter section, under which Montgomery went
into possession.

On 22a Nov. 1849, Ferguson deeded to defendant Kirk, with general warranty, for a
consideration expressed to be $320, w. 4 s. w. 5. 85.

About January 1849, defendant Ralston negotiated with Ferguson for s. w. 4 s. 34, and
w. % n. w. } s. 85, and went into possession of those tracts, aud has occupied them ever
since; but complainant is not aware what agreement was made.

Within a year or thereabouts before filing of bill, defendant Dennis negotiated with
Ferguson for the purchase of . e. % s. e, £ 5. 34; complainant is not aware what contract
was wade, and the land has been unoccupied.

Complainant avers and insists that it is not true as alleged by the directors in their bill
and declared by the decree, that the two half sections described were entered and pur-
chased with the monies of the said compauy, or in trust tor thew; but cowplunant en-
tered and purchased them for Lis own benefit, and they were paid for with bis monies,

- Joaned of Taylor, and not with wouies ot the directors; complainaut had thew bid off 1n

Taylor’s name, to secure repaymeut.

The other tracts were in like wmanner purchased by divers persons aud paid for with
monies borrowed by them of Layler; and complainaut avers that the allegations in the
said bill, that the said lands were purchased with the momes of the compauy, and in
trust for thew, are not only untrue, but false and fraudulent.

Itis not true as declared 1 the decre., that the real estate of Taylor was devised to
Ferguson and Duncanj and he insists that the alleged will is palpably insutlicient to cou-
vey real estate in llinois; so that the suid lands descended to the bers of Taylor; and
complainant insists that the said allegation was frauduleutly obtained to be inserted in

the decree.
The alleged contracts with Taylor were none other thau the contracts of cowplainant

- and others with Taylor, to secure to him repayment of wonies borrowed, with exorbitant

rates of interest, and all of them were mortgage securities.

The bill, decree and proceedings under it were fraudulently set on foot by the said di-
rectors, unjustly and unlawfully to get the legal title to the tracts vested in a trustee in
their behalf, so as to defeat the resulung trust and equity of redemption which the said par-
chasers had in the same and to defraud uompluinam and the restof thew of their purchases.
And complainant insists that the right of Laylor being ouly a mortgage interest, and the
contract for the payment of the mortgage monies not being ussigued to the directors, the
supposed conveyance of the legal utle under the decree was nugatory aud conveyed no
right whatever, if it were oLher\me legal.

It appears by said bill, and is true, that there was no executor or .ldmlmauator of Tay-
lor, or other person who could receive payment of the contracts with Taylor, or release
themj so that if the transfer to Ferguson should stand, eomplaivant is still liable to any
executor or administrator of Taylor who may appear, without means of obtaining title,
and the other said purchasers are in the same predicament.

If Taylor were the agent and trustee for the directors, and they were entitled to the
proceeds of his operations, the only 1awful and honest mode to avail themselves was to
cause some person to administer in this state, collect the monies due for the loans, and
to procure the heirs or devisees of Taylor to convey title, and to cause the administrator
to account to them. The reason why they did not, and why they filed their bill was, they
intended by getting the legal title into a trustee for themselves, to defraud cumplniuun.t
aud the other purchasers of their equity of redemption; and under color of having the
legal title, to extort large and exorbitant sums not due, to get title, or if the purchasers
refused or were unable to pay.

In pursuance of this plan, Ferguson in September, 1845, demanded of complainant
$2385,60 for a conveyance of the two half sections, and upon complainants refusing, pro-
ceeded to oust him, and offered to sell to others.

The bill and decree were fraudulent in this, that the last instalment in complainant’s

.
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contract was not due at Taylor's decease, and he had not had an oppertunity to make
payment to any representative of Taylor; and the other purchasers were in the same
predicament.

Ever since the time for payment of the last instalment, complainant has been willing
and desirous to pay the $800 with legal interest, and get title; and he is now ready and
willing, and offers to do it, and to pay any sum the court may decree.

Cowplainant was not a party to the bill of directors, nor were other purchasers, and

- he had no opportunity to defend bis rights, or prevent the decree; nor had the other pur-

chasers, although according to rule, he and they were indispensable parties. The omis-
gion was fraudulent, and complainant insists the decree was void as to him.

The Cefendants to complainant’s bill, especially Robert Swizh, Montgomery, Kirk,
Ralston and Dennis, at all times since the entry of the half sections, had notice of the
rights and claims of complainaut, and of his possessivt of and residence upon the same
under such claim.

On 17th June 1850, Ferguson executed a deed of the half sections, except the quarter
quarter section he had deeded to Kirk, with divers otler tracts meutioned in the decree,
purporting in consideration of $1.00, to release them to defendant William Primrose of
St. Louis, with special warranty.

Complainant well hoped &e. Charge that the contract was fixed to conceal usury, and
give the contract the appearance of a sale and purchase.

[The bill in charging part sets out the commencement of the suit on 29th Jan. 1844, of
Sutphen vs. Ferguson and others, afterwards appealed to Supreme Court, and reported
3 Gilman 547, on one of the Taylor contracts, says issue was joined in suit, and proofs
taken by 19th Jan. 1845, which shewed clearly that Sutphen wus entitled to’recover, and
that at March term a decree was made according to the claim, for the conveyance of the
Jand to Sutphen. Ruled out on exception 22.]

By reason of the Sutphen suit, the directors and their agents became alarmec lest oth-

- ers might avail themselves of their equity of redemption, on 8th February 1845, after

proofs taken as aforesaid, filed their aforesaid bill iu the Circuit Court of Winuebago
County, nd fraudulently omitted to make complainant and other purchasers parties, for
the purpose of anticipating and forestalliug them, and of defrauding and depriving them
of their equities of redemption, before they should be aware of the result or pendency
of the Sutphen case, and thus preveut their redewmption, aud the directors obtained a de-
cree by collusion with Fergusou aud other defencauts, to their bill.

Cowplainants bill required defendants to answer under oath, in the usual forin, and in-
terrogates as to coutracts of Smith, Montgomery, Ralston, Kirk and Dennis with Fergu-
son, and the payments made upon them; about claim, residence and possesvion of com-
plainant, and the time when the defendants knew thereof; about therr knowledge of

- Taylor's transactions and contract with complainant; whether at time of contracts it was
55.

not a subject of common conversation in the neighborhood, that complainant had enter-
ed the half sections as stated, and intended to insist on his right; whether they were not
called * The Tallmadge lands;” and whether Ralston did ot come into the neighbor-
hood of the lands, and inquire into the title, and bad not been told of complainant’s
possession and claims,

Relief prayed—That said decree as to complainant and the baif sections, may be decreed
fraudulent, null and inapplicable; that the conveyauce of the balf sections under it wmay
be set aside, that complainant’s equity of redemption way be declared, an account
taken; a day be assigned for paying principal interes: into court for the use of the persons
entitled to it, to be paid out when right to it is established; that Taylor's heirs, &c., and
Fergnson and Primrose release and convey ; and that possession be given; and for general
relief.

ScHEDULE A.

Contract between Directors of Loan Company and William Taylor.

The contract is under seal, dated 8th May, 1839. Itssubstance is as follows: The di-
rectors having engaged Taylor as manager of the company business in America for




five years from 1st June then next, he hereby binds himself to proceed to the United
States of America, and to leave this country by said 1st June next, and lo continue in
that service at such place or places as the directors may from time to time appoiut, for
five years; during which space he binds himself to act as manager in the business of the
company and in following forth to the best of his abilities the whole objects thereof as
expressed in ils contract of copartnery, declaring he shall invest £2000 sterling in the
original capital stock of the company, and shall sign the contract of copartnery with all

- convenient speed, and to have shares of reserved stock, without premium. It is intend-

66.

66.
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68.
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ed that the investments of the company's funds in America are to be made in the names
of the manager and accountant jointly and the survivor of them. Taylor binds him-
self, bis heirs, executors and successors whomsoever, without prejudice to his engagements
as manager for five years, instantly to divest himself of the whole or any part of the com-
pany property when required by the directors, to any one appuinted by them; and for
that end he bereby assigns, transfers and makes over to and in favor of the directors of
the said company, for the time being, the whole propeity of whatsoever description, her-
itable and moveable, real and personal, which he may afterwards acquire in North Amer-
ica as manager, and to grant all necessary deeds. Taylor shall at all times and under all
circumstances, be bound to conform himself to the instructions of the directors, as noti-
fied to him through the cashiers and agents of the company. He shall be bound upon
his arrival in America, with all convenient speed, to seil and dispose of any property he
may at present have in that country; and shall not be entitled to wake any fresh invest-
ments, or be connected with any transaction in business ia America, in his own or other
name; and all investments in America which shall be made in his own name, or other
nam. for his behoof, shall be held to have been miade with the funds of the company.
He shall become naturalized in the United States, as soon as the forms will admit; and
generally he binds himself to comply in all respects with the provisions of the contract
of copartnery of the company, although not expressly herein mentioned, and to advance
its interests to the utmost of his power.

On the other part, the directors as directors for the whole of the partners, bind them-
selves to pay Taylor a yearly salary of £300 sterling, and commission upon the nett prof-
its of the company, as the said profits shall be ascertained by the half yearly balance
sheet, of one per cent if the profits shall amount to six per cent and uot to twelve; of two
and & half per cent i’ they shall amount to 12 and not to 25 per cent; and of five per
cent if they shall amount to 25 per cent and upwards, over and above expenses, payable
at the dates from time to tiwe to be fixed by the directors for balancing the books. In
case of war before Taylor shall be naturalized and commence operations, or any thing
shall occur in the relation of the two countries or otherwise so as to frustrate the objects
of the company and render it expedient for the partners to dissolve by virtue of the
power, then the engagement shall terminate, and the parties shall account.

ScuepuLe B.
The contract between Laylor and Tallmadge, the parts written being inclosed in Brackets.
Article of agreement made 29th Oct., 1839, between William Taylor of St. Louis, Mis-

souri, of the first part, and [Asa Tallmadge of Winnebago Co., lllinois,] of the second _

part, witnesseth, that the party of the first part at the request of the party of the second
part, and in consideration of the money to be paid and the covenants herein expressed to
be performed by the party of the second part, hereby agrees to sell to the said party of
the second part, [the s. e. } ands. w.} s. 84 and alson. w. } and s. w. } 8.35¢ 35 r. 2
e.8 p.m. 640 a.] And the said party of the second part, in consideration of the premises,
agrees to pay to the said party of the first part, his executors, administrators or assigns,
[$1856,00] as follows, viz: [$264 in one year; $264 in two years; $264 in three years;
and $1064 in two years from date.] And also in due season pay all taxes. And party
of the first part covenants that upon performance by party of the second part, and pay-
ment of principal and interest of sums above mentioned, in the mauner specified, he will
execute and deliver in person or by attorney, a sufficient deed or deeds, and thereby assign
and convey to the uaid party of the second part [bis] heirs and assigns, « perfect and un-
incumbered title in fae simple to the premises. And it is mutually covenanted, that on
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default of payment of principal or interest at any of the times specified, and for sixty days
™. thereafter, this agreement shall be null and vaid, and no longer binding, at the eption of
the party of the first part, or his representatives or ussigns, and all payments made for-
feited ; or at the election of the party of the first part, his representatives or assigns, the
liability of the party of the second pari shall continue and may be enforced, and the said
consideration money, with the annual interest as above specfiie:l be collected by proper
proceeding in law or equity; and in case of default and election to consider contract cf sale
at an end, the party of the second part [his] heirs, repiesentatives or assigns, who may have
- ™. possession or right of possession, shall be considered tenant and tenants at wili of the
party of the first part, his heirs and assigns, on a rent equal to an interest of [ten] per
cent per annum on the whole amount of the purchase inuney above specified, payable
quarter yearly from the day of default. And after default and election, the party of the
first part, his representatives and assigns, way exercise ull the powers, rights and remedies
provided by law or equity to collect such rent, or to remove such tenant or tenants, the
same as if the relation of landlord and tenant were created by au origival absolute lease,
"8 on a specified rent payable quarterly on a tenure at will; and in such case the tenant or
tenauts shall pay all taxes, and will not com:mit or sutfer w.ste; but will keep and deliver
up, on the termination of such tenancy, the premises in as good order and repair (ordin-
ary wear and decay and unavoidable injury by the elements excepted) as they were at the
commencement of such tenancy. [And it is further agreed by. the parties, that the pay-
ments shall be made at Chicago; and that the sum of $1200 will be considered as full
satisfaction for the foregoing bond at the expiration of vne year from this date.] Signed
and sealed by the parties, and witnessed by John Q. A. Rollins.

o8 ScrepuLE C,
718 Is the will of Taylor, the substance of whick is stated in complainant’s bill.
ScHEDULE E.
ik Deed from Ferguson to Kirk.

Dated 22 November, 1849. It acknowledged 2 Javuary, 1850, bargains and sells
8. w. 4 s w.}s. 85, in consideration of $320, with general warrauty.

ScuepuLe F.
Deed from Kerguson to Thomas Primrose.

8. Deed dated 17 June, 1850. In cousideration of one dollar, it quit claims several

82. tracts to Primrose, includiug all the lands in question, except the eighty acres deeded to

8. Kirk. :

PROCEEDINGS PREVIOUS TO ANBWER.
1. Writ of summons issued 7 February, 1851,and served the next day upon Montgom-
ery, Kirk, Ralston and Dennis.

8.  Affidavit of nen-residence of the defendants.

87.  Notice and certificate of publication

9.  Motion to dismiss the bill and for rule on complainant to bring certain monies into court
denied, and defendants except.

91to9.  Defendants file 29 exceptions to the bill October 10, 1851.

9.  Master's report on exceptions allowing the 3d, 4th, 6th, 7th, 8th, 9th, 11th, 15tb, 16th,
17th, 18th, 19th, 20th, 21st, 22d, 24th, 26tu, 27th and 28th, and disallowing the 1st, 2d,
5th, 10th, 12th, 18th, 14th, 23d, 25th and 29th.

101.  Qrder of the court on exceptions to the master’s report. This order finally sustained
the twenty-second exception to the bill, relating to the allegations coucerning the Sutphen
suit, inclosed in brackets, and referring to record page 48.

Tae ArsweR OF THomas PRIMROSE.

10.  Admits the existence of a company in Scotland with directors as stated in the bill,and
that the business of the company was to invest their capital in property and securities,
real or personal, in the United States, and that they c:ntracted with William Taylor, as
atated in the bill.

Said Taylor proceeded to the United States, located at the city of St. Louis, and car-
ried on business for said company, and among other things, he made large investments of
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money in the purchase of lands in 1llinois; attended the land sales at Galena and there
purchased large tracts of land, taking the title in his own name. That after the purchase
said Taylor made contracts with persons to sell them the lands purchased by him at said
sales, but did not make loans to any person at that time.

Defendant denies having any knowledge or information of complainant ever having re-
sided on the lands in question, or of having any dealings with Wm. Tayior.

Admits that Taylor purchased the lancs in controversy at the public land sale and gave
the contract set out in the bill to complainant, but denies any loan having becn made.

April 20, 1846, a judgment was rendered in the Winnebago Circuit Court in favor of
said Ferguson against said complainant in an action of ejectment, in consequence of which
complainant abandoned said premises about November, 1846. Denies that complainant
did the ordinary acts of ownership, such as cultivating, improving, d&e.

Admits that Wi, Taylor died in March or April 1842, having made a will as stated
in the bill. : y

When Taylor died there were two instalmeunts due and unpaid on complainant’s con-
tract; from that time until the title of the lands became vested in said KFerguson com-
plainant might have paid either to Alexander Brand in Chicago, or said Ferguson in St.
Louis, who were authorized to receive the money due on said contract. Said complain-
ant had not paid the taxes accruing on said land while he resided o it.

Admits the proceedings in chancery, decree, and conveyance to said Ferguson as stated
in the bill, but that testimony was taken in the suit, and the proceedings were all in good
faith, without fraud, and that complainant remained in possession of the land a long time
after he had forfeited all right to the same by his contract.

Said Ferguson made a written contract with defendant Montgomery dated June 26,
1848, to sell to him the w. % of the s. e. } of said s. 84 for the price of $480, payable,
$150 00 Nov. 1 thereafter; $165 00 Nov. 1, 1849 and $165 00 Nov. 1, 1850,
with interest and the taxes; that said Montgomery paid all of the said purchase money
prior to the commencement of this suit, except $114 63-100 which was paid Aug. 28,
1851, when a deed was executed to said Montgomery by this defendant, in whom the
title then was. Montgomery had had possession of and had cultivated and made im-
provements and paid the taxes on said land since the date of his contract.

Said Ferguson made a similar contract with William Ralston, April 27, 1849, to
convey to him thes. w. % of s. 84, and the w. % of the n. w.} of s. 85, for §960, pay-
able $320 down, $320 in one year, and $320 in two years with interest and the taxes;
that said Ralston at that time paid the $320, took possession of the land—paid after-
wards and before tlis suit was commenced $358 40-100; May 5, 1851 he paid the

balance, and Aug. 28, 1851, took his deed from defendant. He made a similar con-
tract witn defendant Kirk, Nov. 26, 1847.

June 27, 1849, Ferguson contracted to convey to Jas. E. Dennis the s. e.  of the s.
e. % of s. 84, for $200; $50 was paid down, the balance payable $75 00 1n one year,and
$75 00 in two years with interest and taxes. Dennis paid before the commencement of
suit $114 00, and since $102 50-100 together with the taxes—has had possession since
the date of his contract, and received his deed from defendant.

Defendant was not advised of the suit or proceedings in Chancery until after the ter-
mination, but denies all frand and insists upon their legal effect to vest the title of the
lands in the trustee appointed by the decree.

Complainant never paid or offered to pay the amount specified in the contract of sale
of said Taylor, and after Ferguson became vested with the title he brought a suit in
ejectment aguinst complainant and obtained judgment, and complainant abandoned the
premises, never having paid nor offered to puy anything, even the taxes thereon. Soon
after Ferguson advertised the lands for sale until the lands weresold, and complainant took
no steps to prevent a sale, or to assert his claims.

Ferguson conveyed the lands to defendant in good faith, and he never had any notice
of complainant’s claim until the commencement of this suit.

Defendant claims the benetit of the act entitled “an act concerning conveyances of real
estate,” passed January 31, 1827, also an act of (ongress entitled * an act for the relief
of purchasers of public lands,” &ec., paused March 31, 1830. Also that more than six
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years have elapsed since the making of the contract, before the bringing of this suit.
By the terms of the contract, Taylor or his grantees had the right to declare it forfeited,
and Ferguson had so declared it long before the sale to said defendants, Sworn to.

Tae Axswir oF WiLLiam Rarsron.

Denies any knowledge of complainant’s residence on the land in dispute, or of his de-
sire or purpose to purchase it. Admits that it was originally entered by Wm, Taylor;
that said Taylor died, and proceedings in chancery were had 1n bebalf of David Chal-
mers and al. vs. Alexander Ferguson and als. to vest the title of the land in said Fer-
guson. On the 27 day of April, 1849, defendant purchased the land in question of Al-
exander Ferguson and Thos. Primrose for the sum of $960: paying for it $320 May 21,
1849, and agreeing to pay $640 in two annual payments, with interest and taxes; said
Primrose executing to him an agreement in writing to convey the land on payment of
said amount. On the 26 day of May, 1850, defendant paid to Ferguson on the contract
$358 40-100, and May 5, 1851, he paid the balance, $339 73-100, to Primrose the
grantee of Ferguson, and received from him a warrantee deed dated Aug. 28, 1851.

Defendant entered into pussession of the land about May 20, 1849, and before he had
any intimation of complamant’s claim he had paid for purchase money $698 40-100
and for permanent improvements $320; and since service of the summons in this suit
$220 for improvements, and $22.02 for taxes.

Denies all knowledge of fraud in the chancery suit, and insists that it was instituted
rightfully for the purpose of determining the title of the land, and defendant claims the
benefit of the same as constituting a part of his chain of title.

Denies any knowledge of complainant having any claim to the land until the service
of the summous and until deteudant bad paid out $998 40-100; at the time of the pur-
chase the land was unoccupied and unimproved; detendant before purchasing carefully
examined the public records of the coanty of Winnebago, which showed the title in said
Ferguson, and there was no indication on record of complainant or any other person
having any conflicting title or interest. Defendant claims the benefit of the statute enti-
tled “an act concerning conveyances of real property, appreved Jaunuary 31, 1847,” com-
plainant not having had lus coutract with Taylor recorded within thirty days nor before
defendant’s purchase.

Defendant also claims the beuefit of the act of Congress entitled “ an act for the relief
of purchasers of public lands,” &ec., passed March 31, 1830. Defendant claims the bene-
fit of the lapse of more thau six years—Ferguson had declared the contract forfeited.

Tee Avxswer or James E. DENNis.

Admits that complainant some time resided on some part of the tract of land men-
tioned in the bill, but cenies all knowledge of the existence, nature or extent of complain-
ant’s claim, or of his dealings with Willimu’l‘aylor.

June 27, 1849, defendant bought of Alexander Ferguson the land in question for $200,
payng down $50 and taking from him a contract for a deed on the payment of the bal-
ance with interest in two equal annual payments together with the taxes.

Previous to the commencement of this suiv defendant had taken possession of the land
and had paid to Ferguson $114 of the purchase money, and afterwards he paid the bal-
ance $102 50-100 te Thomas Primrose the grantee of Ferguson, uud received from him
a warrantee deed of it dated April 22, 1851.

There was no improvement on the tract purchased by defendant; complainant had
abandoned his residence in the neighborhood—the whole tract of land had been adver-
tised for sale a considerable time before defendant’s purchase.

In all other respects same as the answor of William Ralston. Sworn to.

The answer of James Montgomery states the purchase of the land being made by him
June 24, 1848, and that he paid Nov. 18, 1848, §150; Nov. 21, 1848, $60; Oct. 2,
1850, $100; Nov. 1, 1850, $100; and the balance $114 63-100 Aug. 1851, and received
his deed. In other respects mainly the same as the answer of Ralston. Sworn te.

The answer of defendant Kirk shows that he purchased his land of Ferguson Nov. 22,
1848, and paid for it $320, and took his deed Nov. 2, 1849.

He built a house and made other permanent improvements on the land to the amount
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of the county and found no appearance of title in other person than Ferguson; and com-
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1. plainant had abandoned the land and told defendant that he had abandoned his claim to it.

He admts the conveyance from Wight to Ferguson,and insists that the chancery pro-
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In other respects same as answer of Ralston. Sworn to.
CoMprLAINANT'S EVIDENCE.
Deposition of Jokn Bray taken 23 March 1852.

Witness saw William Taylor at Galona, 29 Oct. 1839, at land sale. Beceme acquaint-
ed with him by employing him (o enter a tract of land for me. What was Ferguson’s
business at that land sale? (Objected to.) The business that I had with [him] and some
others that I knew, was to loan money of him to enter land. [ understood from him
that his business was to loan money te settlers to enter their lands, and that he did not
want the land, he wanted bLis money back again.

What were the terms and security ? &e. (Objected to,) His terms with me and others
was 334 per cent.  He had the land bid oft' to'him to sccure Lim, and they had to pay
the amount to lim and 33% per cent by the year until they had all paid up. I heard
that he was there for the purpose of loaning money to the scttlers to enter their lands
and take them forsecurity. 1 made application to bim., I asked him bis terws. His reply
was that be deeded and took the land for security and gave a bond for a deed when they
paid up the principal and interest. He said his rate of interest was 33% per cent.

Esq. Cross was hired to bid off the Jands by the settlers in Taylor's name, Coun-
plainant was one who hired him.  All bad to pay Lim 50 cents.

Deposilion of Daniel Piper taken 28 March 1852.

Witness knew Taylor at Galena at the land sale. I understood that Le had money to
loan, and I went to him for the purposs of loaning money. L asked him it he had
money to loan. He said be had. I then asked him what interest he charged. He said
be was letting money at 333 per cent. I told him I had a lot of lund I wanted deeded
He said he would advance the money to deed the land, and that be invariably took the
deed of the land for security, and 1 made a bargain with Lim to that eftect. Witness
got sick of the bargain, and went and told Taylor he would not have it entered.

Knows of complainant’s making arrangements with Taylor for money at 333 per cent.
Taylor told me he had made arrangements with Tallmadge to enter his land at the rate
of 33% per cent a year, and Tallmadge was to have the privilege of keeping the money
four years.

Was present when the bond between complainant and Taylor was executed. Taylor
told Tallmadge that as fast as he got money to pay for a lot of the land he would make
him a deed of it. There was to be no reduction of interest below 333 per cent.

Tallmadge lived on the land at the time. He had a house on it, and some 20 acres
were under cultivation,

Cross examined.—ls sure Taylor uced the word interest at that land sale. He said he
would deed the land [of witness] in his own name, and give me three years to pay it in
at 33% per cent. Thinks Taylor used the word security in some of the conversations.—
Taylor told witness about the arrangement with Tallmadge when witness went to see him
about entering his own land.

Deposition of Horace Dyer taken 10 March 1853.

Witness first became acquainted with the lands in question iu 1837. There was some
breaking on s. 4 s. 34, dove in 1837. In 1838, there was some fencing made on the
land. There was a house built on n. w. 4 s. 35, in 1887 or 1838.

Always understood that the two half sections were included in one claim. Tallmadge
was on the claim working on it, and I supposed he was in possession of it. He told me
it was his claim, and I never kuew of any other’s claiming it.

The land was sold in Galena in October, 1839, The notice was very short. Witness
attended, and saw William Taylor there. I hired $100 of him to deed 80 acres of land.
- Knew that he had money to loan for that purpose by hearsay. I called at his office and
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asked him if he had money to loan. He said he had. I then asked him how he let his
money. He said lie asked 333 per cent per year. Ithen asked him for what length of time.
He told e for three years. I then asked him in what way he took security. He said
he took the duplicata in his own name, and gave a bond for a deed. The interest was to
be paid yearly for the first two years, and the last year tha whole amount of the bond
was to be paid.

The land I wished to enter cornered on the northeast corner of the Tallmadge claim,
on section 32. This conversation occurred some two or three days before the lands in
that neighborhood were sold

Has known defendant R. Smith about 9 years; Montgomery about 9; Kirk 10 or 12}
Dennis about 9. Does not know Ralston. These parties whom he knows have resided
in the neighborhood of the Tallmadge lands, since he became acquainted with them.

Previous to the land sale these lands were designated as the Tallmadge claim, and since
that time as the Tallmadge lands. Knows Tallmadge lived on the lands after the land
sale, but how long be cannot say. He had a family and was living with them on the
land as early as 1887 or 1838, and continued to reside there some years after the land
sale.

Cross examined.—Should think between 18 and 20 acres were broken by Tallmadge.
At one time previoas to land sale, the breaking was all fenced in. Don’t know how long
it remained fenced in, or when the fence was removed.

The bouse was a log-house, 16 by 18 or 18 by 20. Has stated the conversation with
Taylor as it actually took place, as near as he can recollect; in the same words as near as
he could. May have used ditferent words, but still they convey the same meaning.—
Asked him how he let money, and what per centage he asked. Will not be positive
whether he used the word let, or asked him what per centage he asked for money. He
told me he would let me have the money for thirty-three per cent per year for three
years,

Deposition of Samuel Cook, taken 9 March 1853.

Witness is acquainted with the lands in question, and has been a good mauy years,
and was as early as the winter of 1836 or 1837,

Should think there was some breaking done on the s. e. 5. w. % s. 35, in the fall of
1886 or 1837. In 1837 or 1838, he broke some prairie on e. & s. e. }s. 34, for Tall-
madge. There was some fenciug on the piece last described. There was a house on the
w. 4 n. w. % 5. 85, previous to land sale in 1839.

Before the land sale, Tallmadge told me he claimed the two half sections, and I sup-
posed he did as no other person claimed to hold them. I claimed the whole or a greater
part of the half sections, and sold it to Mr. Spoors for 1000 rails in 1836 or 1837. Aft-
wards in 1836 or 1837, Mr. Spoors came to me with Tallmadge and said if I would take
him (Tnllmadge) for the rails, he would give up the trade to him. I told him [ would.
Tallmadge furnished me the rails, and I considered the claim his. Tallmadge took pos-
session in 1836 or 1887, built a house and put on the fencing before referred to, and lived
on the premises with his family up to and for a number of years after the land sale. He
commenced living on the land in the latter part of the years 1836 or 1837. (Answer
objected to.)

The sale commenced in October 1839. The notice was very short. Witness attended,
and saw Taylor. He said to witness and to other settlers, he would enter their lands pro-
vided they would have them bid off in his name, and he would give a bond to deed after
a certain number of years, in case they would pay him according to the stipulations in
the bond. The rates as he gave them to me and some others, were that we should pay
him $38 per year for each eighty, and at the end of the term $133. Taylor said to me
and other settlers, that he would furnish us the money to enter our lands for 33 per cent,
if we would get the land entered in his name, and he would give us a bond for a deed.
Taylor made such a cantract with me and athers in my presence. Was not present when
Tallmadge's contract was made.

Witness has known defendant Robert Smith about 10 years; Mountgomery 10; Kirk
12 or 14 ; Ralston 3, and Dennis 8 or 10. They have all of them resided, except Rals-
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ton, in the neighborhood of the lands above referred to, since he became acquainted with
them. Ralston has lived most of the time since I knew him on the premises above de-
seribed.

One of Montgomery’s boys some eight or nine years ago worked for Tallmadge on the
premises. The boy lived with his father at this time.

The lands were designated and called before the Jand sale as the Tallmadge claim, and
since then have been called the Tallmadge lands or place.

Tallmadge resided on the lands some five or six years after the land sale.

Cross examined.—Should think there was something over eighteen acres broke on the
section claimed by Tallmadge before be left it. At one time the whole breaking
was fenced in two fields, by rails and poles some five or six rails high. Tailmadge culti-
vated the land that was broke, some two or three years, thinks in 1838, 1839 and 1840
and thereabouts.

The house was a log house, hewn down on the inside. 1t was some 16 by 18 or 18
by 20 feet. It was not over and above well finished, but was quite comfortable. It was
burnt. down three or four years since.

The fences Tallmadge built are not standing now.. It is some years since they were
taken away; should say it was from three to five.

Tallmadge does not reside in the neighborhood. Has not he thinks for five or six
years.

Deposition of William Muagoon, laken 10 March 1853.

Witness is acquainted with the lands. First knew them in 1888, There were two
fields broke and fenced and a house on the land in 1888. Tailmadge was living with
his family in the house in 1838 or 1839.

Witness went into that neighborhood in fall of 1838, und has resided there to the
present time. Never knew of any other person claiming the land but Tallmadge. Both
half sections so far as he knew, were called one claiin, and were called the Tallmadge
claim.

The notice of the land sale was short.

Has known defendauts Robert Smith, Montgomery, Dennis and Kirk about 12 years,
and Ralston some 3 or 4. Since he knew them, they have resided in the immediate
neighborhood of the Tallmadge lands.

Has had conversations with Swith, Muntgomery and Kirk about Tallmadge’s claim to
the lands. Has had several conversations with Moutgomery on the subject. The first
was some year or two ago. The conversations were as to whether Tallmadge could get
any thing from Taylor or not. Had a conversation some year ago with Kirk while rid-
ing from Rockford with him boze. Kirk said he had bought eighty acres of the Tall-
madge land, and had built a good house cn it, and if Tallmadge got the land he would
get a good house.

The lands bavs always been called the Tallmadge lands since he knew them.

Deposition of John Conway, taken 10 March 1858,

Witness is acquainted with the two half sections. There wers two fields broke and
fenced, and a house built on the lanas when I first knew them in 1838. Thinks one of
the fields was on the & w. 4 s. 34, and the house on n. w. % s. 35.

The two balf sections were ail included in one claim, and Tallmadge claimed it, and I
never knew of any other person’s claiming it. It was always called Tallmadge’s claim.

The notice of the land sale was short. Witress attended and knew Taylor there.—
Had no conversation with him, except with reference to entering witness’ own Jand. I
went to hitn and asked him for money to euter my land. He said he would take the
duplicate in his own name, and 1 must pay him so much interest yearly, and pay him up
in three years. He charged me thirty per cent yearly for the money. Witness got mo-
ney from him on these terms to purchase lunds with at that sale.

Taylor said he was lesting settlers have money to enter their lands at 38 per cent, the
interest to ba paid yearly; and that be took the land in security.

Don’t know what the Tallmadge claim on those lands was worth, at the time of the



186.

187.

188.

180.

100.

102.

land sale. Talked with Tallmadge about purchasing one half the claim, and offered him
about $400 in property for it. Should thiok the value of the improvements at the time
of the land sale, was between $250 and $300.

Cross examined—Don’t know what was the value of the house. It may have cost
$60, and perhaps more. Tallmadge was the last person he knew living in the house.

Tallmadge cultivated two fields on the land, thinks, all the time he lived on it.

Does witness recollect whether the word interest was used by Taylor! Asked him
where we should pay the interest. ls sure he used the word interest. Don't recollect
whether Taylor did or not. Had an idea at the time that he was borrowing money of
Taylor.

Deposition. of Jokn Dyer, taken 11 March 18583,

Witness is acquainted with the half sections. Thiaks he first knew them in 1837.—
There was some breaking made on s. w. } s 34 in 1837, iu July or August—ten
acres. There was also another piece of breaking done on s. e. } s. 34 in 1837 or 1838.
Both pieces were fenced. Thers was a house built on n. w. } s, 85, thinks in 1837,

The two half sections were considered as one claim, and Asa Tallmadge was in pos-
session of it, and claimed the same. He lived on the claim with his family as early as
1837, and had possession and lived on the premises up to and after the land sale,

The notice of the sale was very short. Mouey could not be obtained in Illinois at the
legal rate of interest as far as witness knew. "'he rate usually given was from 25 to 50
per cent.

Attended the land sale and koew Taylor there. His business there was lending mon-
ey to men to buy their lands. He loaned money at 33 per cent. He let the noney for
three years, the interest to be paid yearly, and took the duplicate in his own name for
security and gave the settler a bond for a deed.

Knew of a loan being made by Taylor tv Lallmadge the complainant; and 1 made a
Joan for my brother of him. Also of a loan by Taylor to one Bray, and to one Barker
witness’ brother-in-law, to enter his lands. The lands of my brother and Bray were in
the immediate neighborhood of the Tallmadge land. The loan to Tallmadge was to en-
ter the land in question.

Made application himself for a loan. T told him first I wanted $50, and would give
him 87 acres of land for security. I wanted the money for one year. He said he
would not loan money for one year, but would loan it to me for three years, at 33% per
cent per year. Declined taking the money, as he wanted it for only one year.

Is not positive how long Tallmadge resided on the lands after the land sale. It was
over three years.

Has known defendants Robert Smith, Montgomery, Kirk, and Dennis since 1841 or
1842; Ralston, some 8 or 4 years. All of them except Ralston have rasided siuce he
knew them in the immediate neighborhood of the Tallmadge lands. Ralston lived about
three miles from these lands previous to and up to the time be moved on the Tallmadge
]and, where he now resides.

Has had some conversation with defendants Kirk, Ralston, Smith and Montgomery
about 'l‘aﬂmadge's claim to the lands. Ralston said Tallmadge had forfeited his bond,
and he did not think he could hold the land. He said Tallmadge had uever paid any
thing on the land, and had forfeited it, and he did net think he could hold it. The du-
plicate had been taken in Taylor’s name, and he could hold it. Don’t recollect what
was said with Montgomery. Kirk seemed to carry the 1dea that Tallmadge stood a good
chanca to get the land back.

State whether Ralston in any conversation with witness ever pretended that he purchas-
ed in ignorance of Tallmadge’s claim? (Objected to.) He never did. Did he say
any thing about his knowledge of the claim of Tallmadge before he made his purchase !
If so state fully what he said. Has no recollection that he did. He always carried the
jdea that Tallmadge had forfeited his title or claim, had never paid any thing on the bond,
and the duplicate was taken in Taylor's name.

First learned at the land sale that Taylor had money to loan to settlers, by hearsay,
and went with others to him to get money. Was present when Tallmadge applied.—
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‘When Tn[]madge first went to him be said he wanted to hire money to enter the lands
in question, and asked what terms he would enter it on, and what interest he asked.—
Taylor said he should want 333 per cent per anuum for three years; said he would take
the duplicate in his own name, and give him a bond for a deed. Tallmadge objected to
giving so high a rate of interest, and tried to beat lim down. Taylor said that was his
rate, and would not let it go for a less rate; that he had the lands bid off in his own
name, and gave bonus for deeds.

Cross examined.—There was a small inclosure about the house besides the two fields.

Contract of sale from ‘L'aylor to complainant, dated Oct. 29, 1839, same as attached
to bill.

Deposition of Jokn . A. Rollins, taken 12 March 18583.

Witness is about 38, and resides in Belvidere, Boune county. Was acquainted with
Taylor in 1839 and 1840. Became acquainted biw first in 1839, at Chicago. There
was a land sale at Chicago, in dept,, 1 wink, 1839. Uunderstood a man named Taylor
was to be there to loan money to settlers Lo enter their lands.  Found him at the Lake
House, and inquired of him 1t he mtended to be at the land sale at Galena. He told
me he should be there to Joun money to the settlers. 1 then made arrangements with
him for money to enter wy lauds, and to assist him in making locations and loaus at the
Galena land sale.

Mr. Taylor told me that he had leaned about 9 or $15,000 at Chicago sale. It
was either $9,000 at Galena, and $15,000 av Chicago, or $15,000 at Galena and $9,000
at Chicago. His rate of interest was 83% per cent per year,and e loaned his money for
three years, sowmetiwes for four.  te let tho settlers have the money and took the deed of
the land in his own name for security.  tle told me that was his modeof taking security
for the money. e took the laud 1 bis own vame, and gave to the settiers a bond to
deed to them when they paid hin the mouey and iuterest. He referred to his intended
operations at Galena, as weil as to those at Chicago, and be wade an arrangement with
me to assist him at the Galena Jand sale. He said he had been misled at Cbhicago, in
some instances, and had entered some wracts for settlers he thought not worth govern-
ment price. He said he did nov want the laud, all e wanted was his money and interest,
and be did not want to enter puor lunds for any person.

Witness then resided at Belvidere, 1 the district of Jands sold at Galena in 1839, and
attended that sale. Knew Tallmadge there. Knew of a negotiation between him and
Taylor for a loan of money. Introduced bim to Laylor. "Tallmadge wade an arrange-
ment with him to enter his lands, s. e. and s, w. £ 5. 84, and n. w.and s. w. £ s. 35, t. 45,
r. 2 e. 8 p.m. Tallmadge was to pay Laylor 33% per cent per vear for four years—
Tallmadge was to take a deed of the lands from the government in I'aylor’s name, which
was done, and a boud was given buack to Talunadge by Laylor. Lt was further agreed
between them that it Tallmadge should pay Taylor $1200 in one year Laylor would deed
him the land.

Mr. Tallmadge said he wanted to get the money at a less rate of interest. Taylor told
bim he had but ove rule to go by with all, and that was to loan his money to every one
at 333 per cent. He stated to 'Lallmadge that bis rule was o take the deed of the land
in his own name for security, and gave buck a bond tv deed when the money and interest
should be puid.

Thinks this arrangement was made before the lands in question were bid off. Tall-
madge agreed to have the lands bid oft in Laylor’s name, and I know that Tallmadge
caused the lands to be bid off in “I'aylor’s name.

Thinks be took out the receiver's receipts for ccmplainant’s lands, in company with
Tallmadge. 1t was my business to take out the receipts for lands bid off in Taylor’s
name. He gave the receipts to Taylor aud a bond was then made out to Taylor. The
bond, same as schedule Battached to bill, is produced and made an exhibit. Witness
says this is the bond there given by Taylor to lallmadge. He was present at its execu-
tion, and at the request of the parties witnessed it. At the negotiation nothing was said
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200.
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211.

about charging interest upon the price of the lands. The bonds giten to other settlers by
Taylor were all like the one given to Tallmadge, and were all printed forms.

Did Taylor to your knowledge state whether the money he lent at that sale, belonged
to himself or not? (Objected to.) I never heard him represent to any one but that the
money was his, He called it his own money, and used it as such. Witness loaned of
Taylor about 1000 to enter land. p

Cross-examined. Mr. Taylor paid the money to the land officers for this land. Wit-
ness received the receipts for Laylor at his and Tallmadge’s request.

Deposition of Asahel C. Bemis, taken May 1853.

Is acquainted with the lands in question. First knew them in 1838 or 1839. Com-
plainant had possession of them at that time, and until 1842, but how long after he can-
not tell,

Has lived within 14 miles of the lands sixteen years. They have always been called
the Tallmadge lands.

Defendant R. Smith has lived on land adjoining the Tallmadge lands since 1842.—
His house is about half a mile from them. Kirk lives about 100 rods from the Tall-
wadge lands, and has at least 8 years. Dennis about half a mile off sometime. Saw
Kirk at the land sale in 1839.

Tallmadge was offered $1500 five or ten days before the land sale. Neighborhood has
been settled for six or eight years, but he should call it thin.

Deposition of Ezekiel Dennis, taken May 1853.

Witness is acquainted with the lands in question, called the Tallmadge lands. Is ac-
quainted with Kirk, and heard him say he was about to purchase a part of that tract of
Robertson & Holland for $4.00 per acre, thinks. Heard him say he thought the title he
was to have would be good when he got it. Said he expected the title from Alexauder
Ferguson. He said the land was entered by Taylor; that Taylor's title came from the
United States; that he bid off the land and got the duplicate. I heard him say he did
not believe Taylor ever furnished Tallmadge one cent ot mioney to enter those lands; he
had understood Taylor’s practice was when application was made to him for money to
loan, his reply was that he had no money to loan; but it the Jand was well situated and
of good quality, he would enter it, and enter into an article to make a deed when they
fulfilled. '

Heard hir say after Tallmadge left the land, that if he ever had any title Le had for-
feited it. 'Tallmadge bad been residing on the lands, and his leaving them gave rise to
these conversations.

Heard James E. Dennis say he was about to purchase a part of the Tallmadge lands.
He said he thought 1t best to purchase it because it lay adjoining our farm. He‘ said it
Tallmadge had any claim, he supposed he had forfeited it. Don’t know as he sulc! any-
thing about how. He depended upon the opinion and judgmen_t of other.s. He is my
son, and when he heard that ‘Lallmadge had léft the land, it confirmed us in our opinion
that he had forfeited his claim.

Cross examined.—State when it was a subject of conversation injthe neighborhood, that
Tallmadge had forfeited his title, and if it was, how general was that conversation? (Ob-
jected to.) Itwas very frequently talked about at the time he left, and afterwards.

Depositior. of Jonathan H, Kirk, taken May 18583,

Witness is acquainted with Elisha A. Kirk. I recollect hearing him say that he cal-
culated to purchase n part of the Tallmadge lands. He said he thought the title was
good. Iheard him say thut Tallmadge bad forfeited bis claim. I had been talking with
him about Tallmadge’s title to the lands.  He said Tallmadge bad forfeited his claim to it.

Is acquuinted with Ralston, and heard him say that he bad purchased three eighty
acre lots of the Tallmadge claim. Did he say anything about his title to these tracts!
and if he did what did he say about it? He said he never knew of such a man as Tall-
madge when he purchased. (Objected to as not being responsive to the question.

Is acquainted with defendant Dennis, and heard him say he was ealculating to pur-
cliase a piece of the Tallmadge lands. He said he consider.d the title good.



elth Deposition of Robert Monigomerg, taken. May 1853.
James Montgomery resides about one mile from the Tallmadge land, and has lived
4 there six or seven years. He is wy father. Witness has lived with him since be resided
there. Tallmadge bad not left the lands when bis father came into the neighborhood;
and his father knew that Tallmadge lived on the land when he first came. Don’t recol-
lect working on these lands, uuless in the garden. His father got timber from the grova
on the Tallmadge land to build a house. Don’t know of whom it was purchased.
Is acquainted with the defendant Ralston. He was in the neighborhood but a few
weeks before he purchased a part of the Tallmadge lands.
a1e. Deposition of James Ralston, taken May 1853.

William Ralston (defendant) is witness’ father. He has resided on what is called the
Taylor lands, about three years—the lands sometimes calied the Tallmadge lands. He
went thero from about haif a mnle this side of Roscoe in this county. He went to exarm-

1. ine: the lands beforo he purciiased; thinks one or two days. Robert Smith and John
Smith, brother to Robert, went with him to shew him the land.

Cross-examined. Defendant Ralston lived in Hamilton county Ohio before he moved
to near Roscoe.  Left there four yearsago last March, and had lived there about ten years.

Testimony of George Pratt,

6. Witness has been present at several times at conversations between complainant and
defendant Kirk. Heard one at Kirk’s house in fall of 1851. I beard them talk about
this suit. 1 beard each one say that they would not disturb each other about the pro.p-
erty; that they should have no ditficulty about the propertv. Kirk said he would not
do anything to pievent complainant liom getting the the property if complainant would
not disturb him. Kirk said complaivant ought to have some of the land or some pay.—
Complainan: said Kirk would not bave any trouble from him from the fact that be had
told him to buy the land betore Le bought it. Don’t recollect what was said about fu-
ture prosecution of the suit.

Cross-examined. Tallmadge said he would not disturb Smith. T think he said he
would settle with kim. He said Smith and Kirk were fine people, and he would not
disturb them.

Direct. ‘These conversations were about two years ago, [two years previous to hear-
mg.] I think Kirk and Tallmadge were good friends. Cannot say as to Smith.

80. Stipulation of the parties attached to the record that the Lill of Tallmadge correctly
sets out the original bill filed by said company; also, the will of said Taylor; the deed
from Jas. M. Wight, commssioner, to said Ferguson, and the deed from Ferguson to said
Primrose, and that the same were in evidence in the Circuit Court, as set out, and that
the tables in said bill are to be used on the argument in this Court.

2. The affidavit that the heirs of James Duncan are unkiown.

DereNDANT'S EVIDENCE.
Depositions taken Sept. 15, 1853.

21, William Magoon testified that defendant Kirk was in possession of one eighty of the s,
% of sec. 84 and w. ¥ of sec. 35, T. 45, R. 2. Montgomery of one eighty and forty.—
Dennis of one forty, and Ralston of some part. Complainant was in possession of the
lands at time of land sale.

222.  Kirk first eutered into possession four or five years ago. Do you know whether
Tallmadge before Kirk purchased, knew that Kirk intended to buy, and if "so state
what you know on that poiut, and how your knowledge is derived. (Objected to.) Mr.
Tallmadge rode up with me from Rockford to Mr. Kirk's house, and on the way we got
into conversation about the land Kirk bad bought, and at that time Tallmadge said to me
that Kirk had told him he wanted to purchase that piece of land, aud be said to him to
go ahead and get it if he wanted it. This conversation was a year ago this fall. Have
you had any conversation with Tallmadge about that conversation since? Not much, if

any.
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236.

Cross-examined. When did Tallmadge say it was that he told Kirk to go ahead and
get the land if he wanted it # Ie did not siy when it was. Liow did you bappen to
get into conversation with Tallmadge on that occasion’ I do not now recollect how it
was. When we were together, we were always talking about that land, and I was fre-
quently saying to him that when he got the land, I wanted to be his tenant. Witness
often joked with complainant about this laud. [How happened you and Tallmadge to be
talking about Kirk’s getting some of the land at thav time? I do ot now recollect.—
Did not Tallwadge on that occasion say that Kirk had been trying to settle with him
about the Jand? I do not recollect that there was any such conversation at that time or
not. Do you uot recollect whether Tallmadge, when he said he told Kirk to go ahead
and get the land if he wanted it, referred to goinyg abead in this suit? 1 do not recollect,
he might, and might not. :

Direct.—Understood or took it to be that he referred to the time when Kirk first got
the land.

Cross—Did Tallmadge state to you when it was that he had told Kirk to go ahead
and get the land if he wanted it? I do not recollect that he did. Did Tallmadgs in
that conversation which you mention, state whether or not he wmeaunt to have the lands in
question in this cause? 1 don’t know as he said so at that time; he might and might not,

Thomas Lake testified. Complainant lived on some part of said land previous to the
land sale in 1839; can’t say wheu he left there; it was before Kirk took possession—un-
derstood he removed to the Kishwaukee, 16 or 18 miles distant. Same lands are now
occupied by Kirk, Michael, Ralstou and Montgomery.

The improvements on the land at the time complainant left consisted of a field that
had been fenced, but the fence bad been removed and a house that he had lived in—of
no value.

Kirk has made improvenents, worth $600 or 700, two-thirds broke and a good frame

- house on it. Enclosing and improving the land worth $200 to $300. These improve-
- ments have been made about three years. Ralston bas built a Louse and enclosed a large

field about three years since, improvements worth £400 o §500.

The house built by Kirk was a frame Louse worth about $300; the fence was worth
$175, and the breaking $125. The estimate of Ralston’s improvements was for bis fen-
cing and breaking.

Samuel Hovie testified that defendants Ralston, Kirk, Montgomerr, Swith and Michael
had occupied the lauds four or five years. Complainant lett them in 1846. Were no
improvements on the land when complainant left. Witness estimates the improvements
wade by the defendants about the same as the jast witness. Complainant took rails from
that Jand. Tallmadge told witness once before he left the land, that Mr. Kitk had said
to him Tallmadge that it Le did not waut to buy that laud, he Kirk wanted to buy an
eighty of it, and as near as 1 recollect Mr. Tallmadge said be told bim he might. Thinks
this conversation was at wituess’ house, but 1s not certain.  Canuot tell what introduced
the conversation. Do you recollect cleatly what was said in that conversation? 1 have
mentioned already all I can remember. Tt is wy impression that what T have stated,
was aaid. It is now some time ugo, and 1 did not pay much attention to what he did say.

Ezekiel Dennis testified that he bad known the lands 11 years; that complainant had
left them over five yewrs.  When he left there was no improvement on the land except

an old lsg house, ot no value; during the year previous complaivant bad sold some rails

238,
239,

from there to witness, and othiers were removed.

Kirk commenced making improvements the same season he purchased; broke between
60 and 70 acres; made 400 10ds of fence; built house, dee,, worth for all $700; the priu-
cipal part was made before the conmencement of this suit.

Montgomery had broke 50 acres and built 250 rods of fence worth $250; more than
half of it had been done previous to the commencement of this suit.  Ralston bas broke
140 acres, built a log house, and made 480 rods of fence, worth $385.  About half was
done before this suit.  Kirk finished and occupied his house previous to January 1851.

Wi, 1. Kirk testified thut be lived on the farm adjoining compluivant in Delalb
county; complainant had hived there six or seven years last fall, and came there from his
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former place in Winnebago county; he was intiwate with witness and conversed freely
about his affairs; he said he had once given up all hope of getting the land, but now
was going to try for it; he had struck a new lead; this was about four years ago; he
said Kirk was on the land and was improving it.

Complainant was in the habit of visiting the lands frequently about five years since;
he advised me to buy the quarter north of' Kirk. About five years ago, wituess said to
complainant that Llisha Kirk wanted to buy the lot north of Liw. I do not recollect 1he
precise answer he gave, but he saidd that Elisha had better go and buy it, or somwething
to that effect. e once said that there was an understanding between him aund Klisha
Kirk, that he should never disturb him.

Cross-examivned. He did vot state what kiud of an agreement it was, nor that he had
reccived any cousideration for it, any wore than that Llisha had always used him first
rate.  Don’t recollect when this conversution oceurred; has talked the watter over wany
times.  Don’t think it occurred last spring.

Harry Doolittle testified that Lie had kuown the lands 14 years. Cowplainaut leftt hem
seven yeats ago. Lhere was no iwprovewent ou the land except a log house, worth per-
haps $50.

One year ago last March complainant said there would be o difficulty between him and
Kirk about the land because there was an understanding between them. He was fre-
quently in that neighborliood for the first five years after he left.

Jason Marsh testified that he was attorney for Ferguson in an ejectment suit vs. com-
plainant.  After judgnent was rendered complaivant came o hin and wished him not
Lo issue a Writ o geL possession fur a certaiu time, aud then he would leave voluntarily ;
to which witness cousented. i

W. D. Michael testified that he beard a conversation between cowplaivant and R. Ar-
thurn 1846 ubout some rails in a fence on the live between him and complainant—at-
terwards in passing the place complaivaot said that was all the improvement left ou the
land and he had now left the land and vad done withiit.  Witness was takiog a load for
complainant to his place on the Kishwaukee.

Witness related the conversation to de.endant Kirk. Cowplaivant has told witness
that he had pre-empted the land he lived on, on the Kishwaukee; he moved there in the
fall of 184G; talked about the pre-emption last spring, in March or April. Complain-
ant said he had given notice of his pre-emption, but he let it run out and eutered the
land.

Robert Swith testified that complainant told him that he was going to leave the laod
and goon to a claim Le bad on the Kishwaukee, and that witness might and had better buy
it if he wished to buy land. This conversation was in the spring of 1846, and he com-
municated it to defendant Mentgomery beture he purchased ; also to defendant Kirk scou
after complainant told himj; but he does not recollect whether it was before or after Kirk
bought.

Witness went over the land with defendant Ralston before he puichased, and told him
that Furguson had the sale ef it. Ralston was in the country about 10 days before he
purchased. There was no improvement on that part.

Elias Martyn testified that Lie bought of complainant some of the floor boards of the

5 cabm where he had lived.  Afterthey were taken away the cabin was of no use for a house.

John Swmith testified that he Lad known the land about eleven yems. In the spring
of 1846 complainant and defendant Smith were walking over the land and complain-
ant told him if he was going to buy lund to go on aud buy some of this, for he (com-
plainaut,) did not intend to have any thing wore to do with it.  Complainant was then
residing on the land; he remained there about six months afterwards. Defendant Kirk
went on Lo the land in 1846 or 1847. Complainant moved to DeKalb county, and was
in the habit of coming back into the neighborhood of the land for several years; he knew
of the land being occupied and cultivated.

Defendant Monigomery purchased in 1847 or 1848. Witness told him what cow-
plainant had said about leaving the land befure he purchused; he bas made improvements



265. worth between $200 and $300; those made before this suit worth a hundred and thirty
or forty dollars. Kirk’s lmproveinents were worth $800 or $900; those made before this

200 suit were worth about $800. Ralston’s improvements were worth about $700; those made
previous to this suit were worth $400 or $500; there were no improvements on the land
when Kirks purchased. Complainant told witness since the -commeucement of this suit
that when ha and the company got through Le would not disturb the occupants of the

27 land, and would get his money back from the company. He removed all the rails from
the land before he left.

2. Thos. D. Robertson testitied that as the agent of defendant Primrose, he sold the land
to defendant Kirk Nov. 26, 1847, according to the terms stated in a letter delivered to
Kirk, and received from him the several pavments endorsed thereon,

215. Witness sold the land to defendant Montgomery as indicated in the letter C, June 26,

210. 1848, and that in letter D to defendant Ralston April 27, 1849. Payments were made
by them aa endorsed on said letters. ‘Ihe tract as mentioned in letter I was sold to de-
fendant Jas, E. Dennis, June 27, 1849, and payments made as endorsed thereon.

218. Witness had been agent for Primrose to sell these lands since 1845, and was authorised
to do so.

280.  I'he contracts of Primrose to Kirk, dated Nov. 26, 1847, was for the sale of . % of's,
w. &, sec. 35, 1. 45 n., R. 2 K., for $320; payable $160 down, $80 in one year, $80 in
two years, at six per cent. interest aud taxes. Kndorsed iu payment Keb, 10, 1848, $220;
Nov. 24, 1848, $20; June 27, 1849, $42 33-100; Nov. 6, 1849, $42 20-100; Dec.
22, 1849, $10 17-100; (valance and deed delivered)=%$334 47.

3. To Ralston, dated Aprii 27, 1849, for the s. w. 4 sec. 34, and w. 4 n. w. }, sec. 85,
T. 45, R. 2, K., for $960; payable $320 down, $320 in one year, and $320 in two years,
with interest at ten per cout. and taxes. Endorsed in paywent, May 21, 1849, $320;
April 26,1850, $358 40-100; May 25, 1851, $339 73-100, and deed given=—$10i8 13.

2. To Montgomery, dated June 26, 1849, for the . s e.tandn.e. Fofs e 4 sec
34, 1. 45, R. 2, K, for $480; payable $150 Nov. 1, 1848, $165 Nov. 1, 1849, $165
Nov. 1, 1850, with interest at 6 per cent. aud taxes. Kndorsed as payments, Nov, 18,
1848, $150; Nov. 21, $60; Nov. 1, 1850, $10U; Utu. 2y 1050, 100, Supu. 10, 1001,
$114 63-100, (balance,) and deed-given—$524 63.

284 To Jas. K. Denmis, dated June 27, 1849, for the s. e. F of s.e.} of sec. 34, L. 45, K.
2, E., for $200; payable $50 down, $75 in one year, $75 in two years, with interest and
the taxes.

2. Indorsed as paywments, June 27, 1849, $50; April 20, 1850, $20; Sept. 7, 1850,
$10; Oct. 7, 1850, §34; Sept. 12, 1851, $102 51-100==5216 51-100, and deed given,

%86 Record of a suit iu ejectment in favor of Alexander Ferguson vs. Asa Tallmadge, iu the

#7. Winnebago County Circuit Court, commenced Nov. 11, 1845. Narr filed Nov. 24,
1845. Defendants plea filed Dec. 13. 1845.

%0 At the August Term, 1846, the defendant I'allmadge withdrew his plea and judgment
rendered against him.

202, First DEcRrEE.

1. That the bill be dismissed as to defendants Kirk and Smith. ‘That complainant be al-
lowed to redeem the lands us against defendants Montgomery, Ralston and Dennis, by
paying to them the monies paid by them before the filing of the bill to Ferguson or
Primrose, and for taxes paid by them, and the value of permanent improvements made by

202 them before that time, chmiging them with the rent of the premises, and that it be

803. referred to tha master to take proofs and state an account.

806, Master's report made and filed April 25, 1855, shows that Dennis' account stood for

818, “oash S paid;laxes and Interest; - ot 4o e e A mem e §161.10
Improvements since commencement of this suit,. oo oo oo oo ooo. $121.
Veslierof ThdTranisit ol Sl st ool & odln onololimulores. o el 76.

Leaving a balance for improvements over and above the rents, $45. Amount to be

34 paid by complainant, -.--.%161 10-100
34 Moutgemery's account stood—for cash paid, taxes and interest, $542 13-100; improve-
ments and taxes since filing the bill, $§304.26 ; value of the rents, §305; balance of $0.74
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over and above improvements and taxes; leaving the amount to be paid to Montgomery,
$541 39-100.

Ralslon’s account stood—for cash paid and interest, $901.11 ; improvements and inter-
est, $343 64-100; rents over and above taxes, dzc., $500 87-100; leaving a balance to
be deducted, $157 23-100; amount to be paid to Ralston, $743 88-100.

Order for further reference to the master to report an aceount for rents subsequent to 1854.

Master’s report made and filed May 6, 1857, showing Ralston chargeable for rents over
and above the taxes for the years 1855 aud 56, - . ... ____________ $886.67.

Montgoery same, $262 42-100; Denois sume, $93 37-100.

Ordgr of the court on exceptious to master’s report, deducting from Ralston’s amount
§70, and from Dennis' $8.00.

Order of reference to the master to take (urther account of rents.

Master’s repert made and filed February 26, 1858, showing a balance due from com-
plainant May 3, 1858, to defendaut Denuis for monies paid over aud above rents, &e., $1.21.

Frow defeudant Ralston to cowplainaut for rents, &e., over and above monies paid for
theRland s o e L e $396 70-100

To defendant Montgomery for monies paid over and above reuts, &e.,- . -219 10-100

Master’s report confirined.

FinaL Decrer.

Finding that the amount reported by the master ($1.21) to be due ‘row compiainant to
defendant Dennis was paid 1nto court.

Deeree—Lhat defendant Kalston pay to cowplainant $396.70; being tbe amount for
rents over and above the purchage ouey paid by Kalston, and that execution be issued
for that sum May 1, 1858; that sarl Kalston convey said lands to complainant and give
possession Lo him by said 1st May, or that a comwissioner be appointed by the court to
make the conveyance; that the defendant Dennis convey said land 1o complaant in the
same manner; that detendant Moutgowery ake conveyance ot his said land by the same
time and manner,on condition of said complainant paying him thesaid sum of $219 10-100
and interest by the said 1st May, and 1u-case Of L8 Uelaule uf corupluinaut W wake sucl
payment, then he to be foreclosed-ot=all-equity of redemption in said prel.niseQ; and that

the complainant recover his custs agawst suid defendauts Kerguson and Primrose, and one
third of bis costs against said defendants Ralston, Moutgowery and Dennis severally. It
Montgomery, Ralston and Dennis take appeal complainane to have thirty days after it is
disposec of to pay balance to him.

Order allowing an appeal by defendauts Ralston, Montgomery_aud Dennis. Stipula-
tion for the same record to be used by appellauts and plaintitts in error.

Appeal oond.

KRRORS ASSIGNED ON THE LIECORD BY APPELLANTS.

The Circuit Court erred—
1. In not requiring the complainant to bring the monies into Court, and in not dis-
missing the bill.
2. In not allowing the defendants exception’s to the bill.
3. Inallowing to complainant rents and profits on improvements made on said lands
by defendants.
4. In rendering a decree for said lands to be conveyed to complainant without re-
quiring him to pay any purchase money.
5. 1n rendering a decree in favor of complainant against defendants Ralston, Mont-
gomery and Deunis.
6. In rendering u decree for costs against defendants Ferguson, Primrose, Ralston,
Montgomery and Dennis.
7. In not rendering a final decree in favor of defendants.
8. In not rendering a final decree in respect to the rights of defendants Ralstou, Mont-
gomery and Dennis, as against defendants Ferguson and Primrose.
JASON MARSH, for dppellants Ralston, Montgomery and Denris.
JAMES M. WIGHT, for dppellants Ferguson and Primrose.
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