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STATE OF ILLINOIS. SUPREME COURT.

THIRD GRANID DIVISION.

APRITL, TERM, A. D. 18680.

ALEXANDER ALLISON, Praintier IN Errog,
vs.

JAMES I'. WALDITAM, Drrexpant 1x Error.

APPEAL FROM PEORIA.

ABSTRACT.

March 29, 1859, Waldham filed the following declaration in the case, copy of

notes, endorsements and account.:

Jayes 1. Warpnay, plaintiff in this suit by MaxziNe & Merrmax his Attor-

“1ieys, complains of ATEXANDER ALLisow, defendant in this suit, of a plea of tres-

pass on the case upon promises; for that whereas heretofore, to wit, on the 81st
day of March, A. D. 1857, at Princeton, to wit, at the county of Peoria and State
of Illinois, one Jonx Raymsay made his certain promissory note in writing, and
delivered the same to Josepn P. Arrisox and said ALEXANDER ALLISON, and
thereby then and there for value received promised to pay to the said Joseph P.
and Alexander by the name, style and firm of J. P. Allison & Co., the sum of
eighty-four dollars, three months from date, which period has now elapsed. And
the said Alexander Allison afterwards, to wit, on the day and year aforesaid, for
value received endorsed and assigned said note to said plaintiff and then and
there guarantied the collection thereof providved the said plaintiff would use legal
diligence to collect the same, and the said plaintiff avers that at the time ot the
maturity of the said note, the said John Ramsay and up to the time of the
commencement of this suit continued to be wholly insolvent, so that the prosecu-
tion of a puit against him would have been wholly unavailing, by means where-
of the said defendant became liable to pay to said plaintiff the said sumn of money
in said promissory note specified according to the tenor and effect thereof’ and
being so liable, he the said defendant in considerotion thereof afterwards, to wit:
on the day and year aforesaid, promised to pay to said plaintitt' the said sum of
money in said promissory note mentioned, when he should be thereunto after-

wards requested.

And whereas also to wit: on the day and year aforesaid to wit at Peoria
county aforesaid, the said John Ramsey made his certain other promissory
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note in writing and delivered the same to tlie-said Joseph P. Allison' and
Alexander Alllison and thereby then and there, for value received promised
to pdy to said Joseph P. and Alexander by the name, style and firm of

J. P. Allison & Co., the sum of one hundred dollars, six months from date there-

of, with use, which period has now elapsed, and the said Alexander Allison af-
terwards, to wit: on the day and year aforesaid, for value received endorsed and
assigned said note to the plaintift and then and there guaranteed the collection
thereof, provided the said plaintift would use legal diligence to collect the same,
and the said plaintiff avers, that at the time of the maturity of said note the said
John Ramsey was, and up to the time of the commencement of this suit, con-
tinued to be wholly insolvent, so that the prosecution of a suit against him would
have been wholly unavailable, by means whereof the said defendant became liable
to pay to said plaintiff' the said sum of money in said promissory note, specified
according to the tenor and eftect thereof, and being so liable, he the said defend-
ant in consideration thereof afterwards, to wit: on the day and year aforesaid,
promised to pay to said plaintiff the said sum of money in said promissory note
mentioned with use, when he should be thereunto afterwards requested. And
for that whereas heretofore, to wit: on the 31st day of March, A. D. 1857, at
Princeton, to wit: at the county aforesaid, one John Ramsey made his certain
promissory note in writing and delivered the same to Joseph P. and Alexander

-Allison; and-therebyforvalue received promised to pay to said J oseph P. and

Alexander by the name, style and name of J. P. Allison & Co., the sum of eighty-
four dollars, three months from date, which period has now elapsed ; and the said
Alexander Allison atterwards, to wit: on the day and year last aforesaid, at the
county aforesaid, in consideration that the said plaintift would accept the said
note in part payment: for certain horses then and there sold and delivered by said
plaintift to said defendant, endorsed and assigned the said note to said plaintiffand
then and there guranteed the collection thereof to said plaintift, provided said
plaintift would use legal diligence to collect the same; and said plaintift’ avers
that in consideration of the guaranty aforesaid he did receive and accept the
said note in part payment for said horses so sold and delivered to said defendant
as aforesaid ; and the said plaintiff further avers that at the time of the maturity of
the said note the said Ramsey was wholly insolvent and so continued to be, to
wit: hitherto by means whereof the said defendant became liable to pay to said
plaintiff the said sum of money in said promissory note specified according to the
tenor and effect thereof; and being so liable he the said defendant afterwards, to
wit: on the day and year last aforesaid, to wit : at the county aforesaid undertook
and promised to pay said plaintiff the said sum of money in said promissory note
specified upon request.

And whereas herctotore, to wit : on the day and year aforesaid, at Princeton, to
Wit : at the county atoresaid, the said John Ramsey made his certain other prom-
issory note in writing and delivered the same to Joseph P. Allison and Alexan-
der Allison and thereby for value recejved promised to pay tosaid Joseph P. and
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Alexander by the name, style and firm of J. P. Allison & Co., the sum of one-
hundred dollars, six months from date thereof with use, which period has
now clapsed, and the said Alexander Allison afterwards to wit: on the day
and year last aforesaid at the county aforesaid in consideration that the said plain-
' tift would accept the said_note in part payment for certain horses, then and there
sold and delivered by said plaintift to said defendant, endorsed and assigned the

said note to said plaintiff and then and there guarantied the collection thereof to

said plaintiff provided said plaintitt would use legal diligence to collect the same,

l: and said plaintift avers that in consideration of the guaranty aforesaid, he did re-
] ceive and accept the said note in part payment for said horses, sold and delivered
! ' to said defendant as aforesaid. And the said plaintiff further avers that at the
time of the maturity of the said note the said Ramsey was wholly insolvent and
so continued to be, to wit : hitherto by means whereof the said defendant became
liable to pay to said plaintiffs the said sumn of money in said promissory note
specified according to the tenor and effect thereof, and be ing so liable he the said
defendant afterwards, to wit: on the day and year last aforesaid undertook and
promised to pay said plaintift the said sum of money in said promissory note

specified npon request.

/ “6  And for that whereas heretofore, to wit: on the 1st day of March, A. p.1859, the
!i' ‘ _ said defendant was indebted unto the said plaintift in thesum of five hundred dollars
| for certain goods, chattels, and horses by said plaintiff before that time sold and

delivered to said defendant at his special. instance and request, and being so in-
! debted he, the said defendant in consideration thereof afterwards to wit: on the
L day and year last aforesaid, undertook and promised to pay to said plaintift the
f gaid last mentioned sum of money upon request.

And for that whereas, also heretofore to wit: on the day and year last afore-
said at the county aforesaid said defendant was indebted unto said plain-
tifts in the further sum of five hundred dollars for money before that lent
and advanced by said plaintiff to said defendant, at his special instance and

’ request, and in the further sum of five hundred dollars for money betore that
: time paid laid out and advanced by said plaintiff' to and for th(; use of said
defendant at his like special instance and request, and in the like sum for money
before that time had and received by said defendant to and for the use of said
the plaintiff and in like sum for interest upon and forbearance of divers large sums
of money before then due and owing by and from said defendant to said plaintiff,
and in the like sum for money then and there found due and owing by and from
said defendant to said plaintiff on an account then and there stated between them,
and being so indebted he the said defendant afterwards to wit: on the day and
year last aforesaid in consideration thereof, undertook and promised to pay the
said last mentioned sums of money when he should be thereunto afterwards re-

quested.
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7 Yet thesaiddefendant-not regarding his said promises and undertakings, but
contriving &e., although often requested so to do, has not paid said plaintift either
of said sums of money or any part thereof, but so to do has hitherto wholly neg-
lected and retused and still does neglect and refuse to the damage-of said plain-
tiff offive hundred dollars and therefore he-brings suit &e.

' MANNING & MERRIMAN.
Attorneys for Plaintiff.

Also the following copy of notes and indorsements thereon, and an account.

COPY OF NOTES AND ACCOUNTS SUED UPON.

$100.00 Prixcrrox, March 31, 1857.
& For value received, I promise to pay J. P. Allison & Co., the sum of One

[Tundred Dollars, six months from date, with unse.

JOIIN RAMSAY.
(Endorsed,) A. ALLISON.

QErT

$84.00 Prixcrrox, March 31, 1857.
For value received I promise to-pay J. P.-Allison & Co. the sum of eighty-four
dollars, three months from date. JOHN RAMSAY.
_(Endorsed,) A. ALLISON.

ACCOUNT.
ALEXANDER ALLISON,

To JAMES S. WALDHADM, Dr.
To money on notes guarantied, $184.00
To money on notes taken in part payment for horses, 184.00
To money for goods, chattels and horses, 500.00
To money for money lent and advanced, 500.00
To money paid, laid out &e., 500.00
To money had and received, 500.00
To money. for interest, 500.00
To money found due on account stated. : 500.00

The defendant below filed the following pleas :

10 1. General issue.

11 2. Set off.

The cause came on to be heard before a jury and the following proceedings
were had as shown by the Bill of Exceptions:

15 The plaintiff offered in evidence a promissory note and the indorsements written
thereon in the words and figures following to wit
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b)
§84.00. PRINCETON, March 31, 1857.
For value received, I promise to pay J. P. Allison & Co. the sum of ecighty-
four dollars, three months from date, JOHN RAMSAY.

(Endorsed.)

For value received, I assign the within note to James I. Waldham and guarantee

the same on due diligence to collect. A. ALLISON.

Judgment rendered on within on my docket,
JOS. S. WILLIAMS, J. P.

Whereto the defendant made the following objections, to wit:
1. As an assignment of the note, the indorsement is void.
2. Due diligence to collect has not been shown.

16 3. The guaranty contains a condition precedent of due diligence to collect, yet
the plaintiff has not shown a compliance with that condition.

4. Said note and indorsement are not admissable under the declaration in this

case.

But the court overruled the said objections, and the plaintiff read said note and
indorsements to the jury, whereto the defendant then-and_there excepted.

The plaintiff then offered in evidence another promissory note and the indorse-
ment written thereon, in the words and figures following to wit :

$100.00. Princeron, March 31, 1857.
For value received I promise to pay J. P. Allison & Co., the sum of one hun-
dred dollars, six months from date with use.
JOHN RAMSAY.
(Endorsed.)

Tor value received I assign the within note to James F. Waldham and guaran-
tee the collection of the same if due diligence be used to collect.

A. ALLISON.

Whereto the defendant made the same objections as to the note and indorse-
ment first herein above set out, but the court overruled said objections, the plain-
tiff read said last mentioned note and indorsement to the jury, and the defendant
then and there excepted thereto.

17 The plaintift then called George W. Stone, who testified that in August 26,
1857, he was a constable of Bureau county, Illinois, where John Ramsay resided
then, and held an execution against John Ramsay, the maker of said notes, de-
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manded property to satisfy said execution, but Ramsay said he hadn’t any prop--
erty; looked for property but found none. Ramsay left Princeton in the latter
part of the summer of 1857, conldn’t say whether before or after the first of Oc-
tober. There was an omnibus in his barn, but the barn was locked up and I
couldn’t levy on it. Ramsay said it didn’t belong to him. I examined the
records of deeds in Bureau county about three weeks ago ; there were no lands in
said John Ramsay, after May 16, 1857; couldn’t say when I went to Ramsay with
the execution; this execution was in favor of Eli U. Battle. The omnibus was taken
away before I returned the execution. I received the execution on the

day of July and returned it Ramsay
had no other property that I knew of in this State, subject to execution up to the

commencement of this suit.

Before and upon the giving of the foregoing testimony the defendant made the

following objections thereto, to wit:
1. Insolvency cannot be shown under the contract alleged in the declaration.

9. Insolvency cannot be shown by general reputation, or any like evidence,
but must be established by some judicial determination.

3.~ Phe-testinmomy-of-a-mere witness is incompetent to show that the maker of

19

the notes did not own any real estate in Bureau county.

But the court overruled said objections, and allowed said testimony to go to the
jury, whereto the said defendant then and there excepted.

The plaintift then called William Jones, who testified, against the same objec-
tions of the defendant which were made to the testimony of said George W.
Stone, as follows viz :

I don’t think $84.00 could have been made on execution against said John
Ramsay in July, 1857. I was constable of Bureau county, Illinois, at that time,
where John Ramsay resided, and had an execution against him, but could not
make anything on it; I returned this execution on the 8th of July, 1857, unsatis-
fied. “When I had the execution I searched round the premises of Ramsay for
property. Ile had an omnibus locked up in his barn. I saw it through the
cracks in the barn, but couldn’t levy on it because it was locked up. Ie said he
didn’t own the ommnibus. I left Burean county before Ramsay did. I didn’t
Lreak into the barn because I was advised that I had not authority to doso. I
received the said execution in June. I do not recollect the precise date. There
was an omnibus in the barn—the barn was locked up. A few days after I
had seen the omnibus in the barn, I went to the barn and the omnibus had
been taken away ; all this was while I had the execution in my hands. I don’t
know of any other property which Ramsay had in this State.
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The plaintiff here rested his case and the defendant called Iram M. Iughes,
who testified as follows, to wit:

I left Princeton, where Ramsay resided, on the 26th of October 1857 ; saw him
on the 25th of that month. In the month of July 1857, Ramsay had three sets of
harness, three horses and an omnibus; the omnibus was worth at least five hun-
hred dollars; two of the horses were worth one hundred dollars each, and the
other horse was worth two hundred dollars ; the harness was worth twenty dollars.
He took this propety away in September 1857. I think he had this property
within three or four weeks betore I left Princeton, he wanted me to go with him
to help take the property to Iowa. I refused to go with him. He owed me
one hundred and twenty dollars, and after I returned from Texas to Princeton, I
found he was gone and followed him and attached the property; sold the same
and bid it in for my debt. The omnibus stood a part of the summer by Ram-
say’s barn and a part of the time it was in a paint shop, in Princeton, being
painted. The omnibus and these horses were run off by the defendant to Towa, I
should think some time in the month of September, A. D. 1857. I am not cer-
tain about the time. [ think it was three or four weeks before I left Princeton.
I had to follow the property to the State of Iowa where I attached it to get my
pay. I didn’t know of any other personal property that Ramsay had at that
tine nor until lie removed-from this State.

The defendant then called Philip Lefevre who testified as follows, to wit :

Ramsay, the maker of the notes, left Bureau county on the 26th or 28th day of
November, 1857. Ile took the omnibus and horses away four or five weeks be-
fore that time. He had the omnibus from May, 1857, a part of the time it was
running between Wyanectte and Pond Creck in Bureau county. The omnibus
was called worth a thousand dollars; two of the horses were worth a hundred
dollars each, and the other, two hundred dollars. Waldham, the plaintit
lived in Princeton. I haveno distinet recollection when the omnibus was taken
away. I knew it was gone only from not secing it any more. 1 will not swear
that I saw it there in September, but I think I saw it there four or five weeks be-
fore Ramsay left Princeton on the 28th day of November.

This was all the evidence.

The Court gave the following instructions for the plaintiff; to which, before and
at the time when the same were given, the said defendant excepted, which excep-
tions were then and there heard and overruled by the court, and said instructions
given to wit:

r Qe . . . . .
1. The endorsements on the notes offered in evidence as written on them is
prima facie evidence ot the contract between the parties at the time of the assign-
ment of the notes.
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2. Ifthe jury believe from the evidencethat at the time when the notes fell due,
or either of them, the amount due on such notes could not, nor any part of them
or either of them have been collected of Ramsay, the maker of the notes, by due
diligence to collect the same; and that nothing could have been collected of him
from that time until the time of the commencement of this suit the jury will
find in favor of the plaintiff as to both notes, or if either of them could have been
so collected; or if only one of them could not have been so collected, then the jury
will find in favor of the plaintiff as to that note only.

3. In a case of this kind the plaintift would not be bound to follow Ramsay out
of the State to collect the notes.

The said defendant prayed the following instructions, which were then and
there refused by the Court to which refusal the said defendant then and there

excepted :

1. That the plaintiff cannot recover without having shown the prompt and

complete prosecution of process and proceedings of law.

2. That the plaintift cannot recover without having shown an express promise

by the defendant upon notice of the insolvency of the maker of the notes re-

spectively to pay them to plaintiff.
3. That the plaintiff cannot recover the amount ot the note for $100.00 without
having shown due diligence by the institution and prosecution of a suit to collect

the amount thereot.

6. Tt was the duty of the officer having the execeution, nuder the cireumstances
stated by him, to have broken into the barn and taken the omnibus,

7. The testimony of the constables about the possession of property by the
maker of the notes is confined to the times during. which they actually held exe-
cutions and made search for property.

9. Insolvency cannot be shown by general reputation, but must be established
by some legal determination of the question.

I1. The testimony of a person not a clerk in or otherwise ofticially connected
with the office of the Recorder of deeds, is not suflicient to excuse the filing of' a
transeript from the docket of a Justice of the Peace and the putting of an execu-
tion into the hands of the sheriff for service ; and without such transeript and ex-
cution the fact that an execution from a Justice ot the Peace has been returned
no property found—is not proof of insolvency.

12. The plaintiff cannot recover without having shown that he demanded
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payment from the malker of the notes and a refusal of such payment and imme-

diate notice thereof to the defendant.

The endorsements on the back of the notes are not evidence of anything except
that the name of Allison is written thereon.

The plaintiff must go beyond the mere endorsement and show by additional
proof that Allison for a valuable consideration made the contract and promise as
stated in his declaration.

Unless the plaintiff has proved that he used due diligence to collect the notes
from Ramsay and that he failed to collect the same and gave notice to Allison
within a reasonable time, the plaintift cannot recover.

The jury returned the following verdiect to wit :

“We, the Jury, find for the plaintiff and assess the damages to the amount of
y]mndred and sixteen and twenty-five hundredths dollars.”

The defendant filed and-entered his motion for a new trial-which with the rea-
e sons thereto attached is as follows to wit :

o« STATE OT ILLINOIS,
County of Peoria. % S

In the Circuit Court of the November Term, A. D., 1859.

JAMES I, WALDHAM,
VS, : AssuMPsIT.
ALEXANDER ALLISON.

The defendant moves for a new trial &ec. for the following reasons, &e.
1. The Court refused proper instructions prayed by defendant.

2. The Court gave improper instructions for the plaintiff.

3. The verdict is against the weight of evidence.

4. The verdict is against the law of the land.

= — 5. The evidence and-verdict are otherwise manifestly irregular, illegal, and in-
sufficient.
HENRY GROVE & CHARLES C. BONNEY,
For Defendant.

But the court overruled the motion for a new trial and gave judgment on said
verdict, whereto the said defendant then and there excepted and prayed the court
to sign and seal this bill of exceptions, which is accordingly done.
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The plaintiff now assigns the following errors upon the record:

96 STATE OF ILLINOIS, ss.
In the Supreme Court at Ottawa, of the April Term, A. D. 1860.
ALEXANDER ALLISON l

V8. Appeal from Peoria.
JAMES F. WALDHAM. )

27

ASSIGNMENT OF ERRORS.

And hereupon comes the said ALexasper Aruison, by Hexry Grove and
Cnarres C. Boxney, his Attorneys, and says that in the record and proceedings
aforesaid, and also in the rendition of the judgment aforesaid, there is manifest

error in this to wit:

1. The' said Circuit Court admitted improper evidence for the said James F.

Waldham, against the objection of the said Alexander Allison, and to his mani-
fest injury.
,-/’
e s SR . The said Circuit t_Court gave improper-instructions for the said James I

\Vallmm against the objection of the said Alexander Allison, and to his manifest

m]m Y.

e

3. The said Gircnit Court retused to give proper instructions prayed by the
said Alexander Allison, and which ought to have been ¢ given to the jury upon
the trial below.

23 4 The verdict of the jury upon the trial below, is manifestly against the weight
of the evidence, nevertheless the said Cirenit Court refused the motion of the said
Alexander Allison for a new trial &e.

5. The said declaration is manifestly insufficient to mantain the action of the
plaintiff, yet the said Circuit Court overruled the motion of the said Alexander
Allison in arrest of judgment &e.

6. The record, proceedings and judgment aforesaid, are otherwise manifestly
informal, irregular, uncertain, illegal and insufficient :

Wherefore, the said Alex. Allison prays that the judgment aforesaid for the er-
Xors afoxesmd may be reversed, annulled and altogether held for nothing, and
that he may be restored to all things which he hath lost by occasion of said judg-
ment, dee. HENRY GROVE & CHARLES C. BONNEY,

Attorneys for Appellants.
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