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Tn Supreme Court, 3d Grand Division of TIl,

ROBERT M. SNAPP,
GEORGE W. MORRIS,
HORATIO MORRIS,

\

Plaintifts in Error,

vs. Error to Warren.

ABIRAM PEIRCE, and
HANS PATTEN,

Defendants in Error.

This was an action of ejectment, commenced at the April Term
of Warren Circuit Court, A. D. 1854, by defendants in error against
plaintiffs in error, to recover the north-west quarter of section 14,
township 8 north, in range 1 west, and declaration filed in usual

Page 7 o . O
- form, to which the defendants below filed a plea of general issue.
11 The case was tried at the April term, 1855, before the Judge, the
5 Jury in the cause having been discbarged by agreement of parties,
and judgment for the plaintiffs below.

The Bill of Exceptions shows the following facts :

13 The defendants below admitted possession of the premises in the
controversy at time of commencement of this suit.

Plaintiffs then introduced in evidence a Patent from United States
to James Atcherson, dated December 15, 1817, for said lani.

Clement Peirce testified that he had been agent for Abiram

14 peirce since 1836; that he bought the land of “Hans Patten

-
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January 15, 1836, and sold it to Abiram Peirce in October, 1836
that he received from Patten no title papers, but only a bond for a
deed, which he delivered to Abiram Pcirce in Oct., 1836, and gave
himsno other papers or transfer; that since then he has had in his
possession, as agent of Abiram Peirce, the Patent, a Deed from
Samuel A. Morsz to Hans Patten, and a deed from Hans Patten to
Abiram Peirce, which were all the title papers he ever had, which
deed he received from Amos Peirce.

Witness never had possession of the deed from the patentee, and
he believed Abira.u Peirce never had it; was not in witness’ power
to produce it, and he believed it was not in power of plaintiff to
produce it. Plaintiffs offered to prove what Patten said as to the
deed at the time he sold to witness, which was objected to by de-
fendants, and the objection overruled, to which ruling the defend-

_ ants excepted, which evidence was, that Patten told witness when

he bought the land that he never had the deed from Atcherson to
Morse, and did not know where it was; that it was lost or mislaid,
and that he would either produce the deed or a copy from the
Records; that he has not yet produced the deed, and gave him a
writing to that effect, which was produced and identified, and offered
in evidence, and objected to by defendants, and objection overruled,
and excepted to by defendants, which paper was read in evidence.

The plaintiffs then offered in evidence a certified copy of a deed
from said Atcherson to said Morse for this land, which was objected
to, und the objection sustained.

{9 Plaintiffs then offered in evidence a deed from Samuel 2. Morse
to Hans Patten, dated Dec. 7, 1835, conveying this and other tiacts
of land, which was objected to because the words South-west in

5 describing the second tract of land, had evidently been altered from
the words South-east, and because there had been an erasure of
something, and the word William Kelley written atter deseribing
the second tract, which objection was overruled, and the deed read
in evidence, and the defendents excepted.

Plaintiffs recalled Clement Peirce, who testified (subject to the
objdctions of defendants) that ho-procured a bond trom Hans Pat
ten for this land, and transfered it to Abiram Peirce in writing, by
endorsement on said bond; has never seen the bond since, and
does not know, except from information, what became of it that
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he has made search'for it ; that he went to Patten’s house, five
miles from Quincy, and searched among his papers, in January,
1854, but did not find it. Patten had gone to California ; that he
knows it is not in the power, province, or control of plaintiffs to
produce it ; that in February, 1854, witness wrote to Patten in Cal-
iforuia, and did not get it.  Patten answered his letter, which letter
was produced and identified, and offered in evidence. Objected to
by defendants ; objection overruled and excepted to by defendants,
in which letter he states that he *recollects making a bond for a
deed for the lot mentioned in your letter, but cannot fix the date in
my mind; that about the time you mention, Oct., 1836, Abiram
Peirce came to me with the bond assigned by you, the date of the
assignment not recollected, and that I took up the bond and made

26 him a deed ; that I kept the bond a considerable length of time,

28

31

but before leaving Illinois destroyed them. I recollect the assign- *
ment distinctly. Any use you can make of my testimony will be

cheerfully rendered, and all the assistance I can give you in any

way is at your service ; use my name in any way that may be by

you desirable.

Amos Peirce testified that he recollects the bond, that he had
possession of it a day or two after it was assigned by Clement Peirce 3
that witness went with Abiram to Quincy; that Abiram gave the
bond and money sufficient to complete the purchase to witness, who
gave the bond and money to Patten, and took a deed for the land;
the bond had an assignment on it; did not know what, became of
the bond or the assignment :. witness identified the deed from Hans
Patten to Abiram Peirce, and that the deed was made in discharge
of the bond.

Plaintiffs then read in evidence the copy of the bond from Ilans
Patten to Olement Peirce, dated January 15, 1836, together with the
entry book of the Circuit Court Clerk of Warren County, showing
the record of said bond, April 4, 1836. Consideration expresscd,
$320; $80 cash, and three notes of $80 cach. Plaintiffs then offer-
ed to prove the contents of the assignment on said bond by parol,
which was objected to, and the objection sustained.

Plaintiffs then read in evidence, deed from Hans Patten tp Abiram
Peirce, dated Oct. 11, 1836, and the Entry Book, showing that the
deed was recorded in Warren County, May 8, 1837.
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Plaintiffs then read in evidence a mortgage of said land, givzn by
Hans Patten to Samuel A. Morse, dated April 21, 1836, recorded in
Warren County, Dec. 30, 1836. TForeclosure’ of said mortgage in
the Adams Circuit Court, wherein Samuel A. Morse was complain~
ant and Hans Patten, William Patten, Anthony Cannon, Madison
Hendricks, E. Haskins, Abraham Cooley, Peter Cox, Clement
Peirce, John Miller, Robert Tillson, John Hodges, and the unknown

38 heirs of David Kipp, were defendants.  Bill filed February 13, 1844.

. 64

Decrec of sale, April Term, 1844. Report of sale by the Master,
July 25, 1844. to William IT. Ralston. Report of Master approved

73 Oct, 7, 1844. Deed from Master to said Ralston, on said sale, July
* 90, 1844

78  Plaintiffs read in evidence a Bond from said Ralston to defendants,

81

dated Sept. 20, 1852, for the conveyance of said land, upon pay-~
ment o[ the purchase money, a part of the same being acknowledged.

‘80 Plaintift offered in evidence the testimony of Clement Peirce and

Amos Peirce with reference to the sile of the premises by Clement
to Abiram, the delivery of the bond ‘of Patten to Clement on the
szle to Abiram, the payment of the balance due to Patten, and the
delivery of the bond by the agent of Abiram to Patten, and the ex-
ecution and delivery of the deed of Patten to Abiram, in discharge
of the bond befors executed to the witness Clement, as staied by the
witness Clement and Amos, in laying the foundation for secondary
proof; as testimony in chief, to which the defendants objected. which
objection was overruled, and the evidence admitted, and defendants
excépted to the ruling of' the Court.

This was all the evidence, and the Court found for the ¢ laintiffs

below.
Defendants moved for a new trial, up'n the following reasons:

1st. The finding of the Court is against law.

2d. The finding of the Court is against evidence.

8d. The Court admitted impropér evidence.

4th. The Court excluded proper evidznce.

5th. The judgment of the Court should have been for the defend-

ants.
ASSIGNMENT oF ERRORS.

1st. The Court below erred in rendering judgment for the defend-
ants in error,
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2d. The finding of the Court below was against law.
3d. The finding of the Court below was against the evidence.
4th, The Court below admitted improper evidence on pnft of
plaintiffs below.
~ 5th. The Court erred in refusing to grant a new trizl in said cause,
6th. And for divers other errors apparent on said record.

MANNING & MERRIMAN,

Attornoys for Plaintiffs in Error.
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BRIEF OF PLAINTIFF’S ATTORNEYS.

In the Supreme Court of Ill, 3d Grand Division.

~ -~

Rosert M. Snarp,
GEorcE W. Morris,

HoraTr0 MoRRIS, In Ejectment.

VS. Error to Warren.
AszmraM Prirce, and
Hans PATTEN.

This was an action brought by defendants in error against
plaintiffs in error, to recover the north-west quarter of section 14
township 8 north, in range 1 west.

Plaintiffs below showed title from the Government of the
United States in James Atcherson, by patent, dated December
15th, 1817, but failed to show a connected chain of title from said
Atcherson to- plaintiffs.

They then introduced preliminary testimony to lay the founda-
tion for the introduction of a copy of a bond for a deed from
Hans Patten to Clement Peirce, dated Jan. 15th, 1836, and re-
corded in Warren county, April 4th, 1836, which copy of said
bond was admitted in evidence. g

Plaintiffs below then offered to prove by parol the assignment
of said bond from said Clement Peirce to Abiram Peirce : which
evidence was excluded.

They then introduced a deed from Hans Patten to Abiram
Peirce dated Oct. 11th, 1836, and recorded May 8th, 1837.

J
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This was all the proof of title in plaintiffs below.

They then endeavored to show that the claim of defendants
below was acquired through Samuel A. Morse, who, they claimed,
was a subsequent purchaser, with' notice of the sale of said land
from: Patten to Clement Peirce.

Tor this purpose they introduced a morigage from Hans Patten
to said Morse dated April 21st, 1836, recorded Dee. 30th, 1836 ;
a record of the foreclosurc of said mortgage showing a sale of
said land Dy the Master in Claucery to William Ralston :—g
deed from the Master to Raltson dated J uly 29th, 1844, and a
bond for a deed from Ralsten to defendants dated Septembe
20th, 1852.

Defendants below admitted possession of the land at the time
of the commencement of the-suit.

These wereall the facts proven ; whereupon the Court rendered
judgment for the plaintifts below.

The decision of the Court is erronecous for the following rea~
sons:

The title acquired under the mortgage is the' elder legal title
The deed from Patten to Peirce was recorded May 8th, 1837 ’
whereas the mortgage from Patten to Morse was recorded Decem-
ber 30th, 1836. This point has been repeatedly decided by this
Court, the leading case being Teus vs. Doyle, 4 Scam. 202.

The bond from Patten to Clement Peirce was no legal title.—
Whatever rights the holder of the bond might have in-a Court of
equity upon proof being made of the execution of the condi-'
tions of the bond, it cannot avail him anything in a Court of law
against the holder of the legal title,

In an action of cjectment an cquitable title’ cannot be set up’
dgainst a legal title.

Smith vs. Allen, 1 Blackford 22.
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Jackson ©x pEM Smith, vs. Peirce, 2 Johnson: 221..

Jackson Ex pey Whitbeck vs. Deyo, 8J ofmson 442,

A-Court of equity could not declare the mortgage, and the'
title acquired under it void, but eould only compel a conveyance-
of the legal title thus held, to the holder of the bond. The pur=
chaser with notice of the existence of the bond, stands in the place’
of the maker of the bond; and-in this case no-one can deny that
at the time of ‘the execution of the mortgage to Morse, the legal
title to the land, so far as this suit is concerned, was in Hans Pat.
ten, subject to the cquities of Clement Peirce. The purchaser at
Master’s sale-therefore acquired the legal title.

But supposing the recording of a bond for a- deed sufficient
notice to subsequent purchasers so as to vest the legal title in the:
holder of the bond upon the execution of the deed, it could not
be of any avail in the present action, because the plaintiffs below
feiled to connect themselves with the bond by proof of its assign-
ment. The bond was made to-Clement Peirce, and-the deed was-
made to Abiram Peirce.

o

2 Thereis no proof that defendants below were in possession of
the premises under the title acquired under the mortgage. In:
the absence of proof of absolute fitle in plaintiffs below, this-
proof was necessary.

The plaintiffs below proved a paramount title to~ the land in!
James Atcherson, and there was no proof that the defendants
were in possession under the title of plaintiffs. So far as the’
rceord shows, the defendants may have been in possession under
the paramount title, shown in Atcherson.

8  The judgment is in favor of both the plaintiffs below, when the:
proof shows no shadow of title in Hans Patten.

1 Public Statute, p. 507, chapter 86, section 24..

If Patten at any time had. title to the land he had conveyed it
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before the commencement of the suit. He first mortgages to
Morse, and afterwards conveys to Abiram Peirce. If either of
the plaintiffs was entitled to judgment it was Abiram Peirce.—
The Court could not render judgment in favor of a party having
uo title at all.
MANNING & MERRIMAN,
For plaintiffs in error.
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