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STATE OF ILLINOIS—SUPREME COURT.

ROSWELL E. GOODELL

8. Appeal from LaSalle Circuit Court.
NORMAN W. WOODRUFF,

This was an action of assumpsit. Declaration coutained only the com-
, mon counts.

Recos

Plea, general issue
Nov. 11th, 1857. Tuial; verdict fcr the plaintiff.

On motion of the defendants, the couri granted a new trial in the cause.

February term, 1858, the second trial was had, which again resulted in
a verdict for the plaintiff.

On the trial, O. Leavens testified as follows: In the winter of 1855 and
’6, I was employed for Woodruff in a lumber yard, north side of the ca-
nal. Lighthall sold the lumber yard to Woodruff last November, 1855.
He sold Woodruff all the lumber there was in the yard, and some that wrs
to arrive from Michigan. At the time of sale, there was about 30,000
feet of fencing in the yard; 3,000 or 4,000 was 16 foot stuff, about 10,000
10 foot stuff. About 180,000 feet more was expected from Michigan
None of it ever arrived. There was about 200,000 feet of all kinds of
lumber in the yard. Fencing was sold Woodruff at 15.75 per M.  There

12 was delivered to Irwin, for Goodell, a bill for, amounting to $514.76. 1
delivered it all but a load or two. Woodruff did not get more than three
or four thousand feet of fourteen foot stuff of Lighthall, and about ten
thousand feet of twelve feet stuff; balance of the amount delivered to Ir-
win was procured by Woodruff in Chicago. When Irwin first came for
the lumber, about the 26th of November, 1855, I was standing in the
office. Irwin had a letter in his hand, which he stated he had received
trom Goodell, and said, Goodell writes me that he has made a contract
with Lighthall for » quantity of lumber, and dircts me to obtain the lum-
ber on the contract. Lighthall says that he has sold out to Woodruff, and
referred Trwin to me, and said, you can get the lumber there. Lighthall
was standing by, and said that he had sold out. I told Irwin that we had
fourteen foot stuff; we could not let it go less than $20.

& 5 Trwin made no reply. The contract between Lighthall and Woodruff
- was $1000 down, the balance in the spring—March, I think. The yard
was in the possesgsioﬁ of Woodruff before Irwin came. The lumber had
not all been tallied off; it was done afterwards—some time in the fall.
Lighthall, when he sold out, said that he had made some contracts, o

which he had received money. One to Cushman, one to Reddick, Light-

<Lssg]
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hall stated there were contracts out, that he (Lighthall) would like to fill.
The one to Goodell and others Woodruff was to fill or not, as he pleased.
Mr. Irwin got mest of the lumber in the bill. Sometimes his team came.
I understood he was living on Goodell’s place, The lumber was to be used
for fencing Goodell’s land. T saw a pile of lumber at Trwin’s house after-
wards ; supposed it to be some of the same lot he got of us. Some time
after the fencing had been taken away, I saw Goodell. He stated that he
had been advised by counsel not to pay the money to Woodruff. I did
not present the bill. The conversation took place at the depot; the train
was just going out, and I had but little time to talk with Goodell.

Cross examined.—No lumber had arrived from Michigan at the time
Irwin got this lumber. There was a large pile on the canal bank ; it was
‘neluded in the amount I have stated was in the yard. We were selling
all the time. Made large sales, and delivered from this pile on the canal
bank. Lighthall and Woodruff were negotiating two or three days about
their trade, There was no written contract. I did not see the $1000 paid.
There was about 200,000 feet sold to Woodruff, and about 20,000 of
this was fencing.

' Direct resumed.—Never heard Lighthall say he received $1000 from
‘Woodruff. The contracts to Cushman and Reddick and others, were to
be filled from the lumber that was to arrive, except Cushman’s, which was
for sixteen foot stuff, aud was to be filled out of the yard. It would take

about all there was there. No lumber ever came from Michigan after
‘Woodruff bought out Lighthall.

" The plaintiff then offered in evidence the following letters, after proving

Goodell’s signature thercto.
Jorier, Feb. 29, 1856.

N. W. Woodruff, Esq., Ottawa—Dear Sir.—Your favor of the 28th is

received. The bill of lamber mentioned has also been received. I bought

the fencing of Mr. Lighthall, and supposed I was to pay him for it, and he

has been here and notified me that he should expect the payment to be made

to him. T shall bé down in your city on Monday or Thursday and will see

you. I am ready to pay one of you, but don’t want to pay both.
Respectfully Yours, R. E. GOODELL.

Joriet, March 10th, 1856.
N. W. Woodruff, Esq., Ottawa—Dear Sir.—-If Mr. Lighthall surren-
ders his claim on me for that bill of lumber, could I sell you enough burr
or white oak Posts 6} feetlong, goodisize, at 12} cents each to pay the bill?
1 could deliver, I think, the posts between the 10th of April and 1st of

15 May, on the canal bank at Ottawa.
Respectfully Yours, R. E, GOODELL.

The plaintiff then offered in evidence Woodruff s check on the bank of
Ottawa for $1000, payable to Lighthall's order and endorsed by him,
which is in the words and figures following, to wit:

No. 8. Orrawa. Dec. 3, 1855.

Bank of Ottawa. Pay J. 8. Lighthall or order one thousand dollars and
charge to account of

$1000. N. W, WOODRUFF.
Endorsed, J. 8. Lighthall.
The plaintiff offered to prove the payment of said sum by the Bank of

§ radyup sl
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Ottawa to Lighthall, but the defendant waived the offer and admitted the
payment of the money.

To the introduction of which check the defendant then and there ob-
jected, which objection was overruled by the Court, The plaintiff’s At-
torney stating that he intended to prove the fact alinnde, but wished to fix
the time, by the check, and the defendant by his counsel then and there
excepted to the decision of the Court in overruling said objection. The
plaintiff then called witness Joseph O. Glover, who testified as follows :

T believe that T am acquainted with the handwriting of Joseph Light-
hall. T think the endorsement on this check is in his hand writing.

Plaintiff there rested his case,

The defendant to maintain the issues on his part, called William Irwin,

who testified as follows, to wit :
o

Tam the person spoken of by Leavens. Before I took the lumber I
spoke to Woodruff, and on the same day, and shortly after I had spoken
to Leavens. I told him that I wanted the lumber for Goodell on the con-
tract. Woodruff said that I should have it. That this was one of the re-
served contracts. I never asked Woodruff to let me have the lumber and
charge it to Gooodell. I had no authority to doso. I generally saw Wood-
ruff about the yard when I was taking away lumber. 'There never was any
other arrangement except the one above spoken of upon which I got the
lumber from Woodruffs yard for Goodell. The contract price in the
contract between Goodell and Lighthall was $19 or $20 per thousand. I
commenced taking away the lumber about the 8rd or 4th of December, 1855.

Cross-Examined.—I got some two inch plank there for my own use-
Told them to charge it to William Irwin. I didnot tell Leavens to charge
plank to Goodell. Never got two inch plank but once—got some scantling
there for myself ; never gotany for Goodell. I sent a copy of this bill to
Goodell sometime in February or March. The fencing was got for Goodell
and was used on his farm. All the fencing was got from Woodruff under the
arrangement before spoken of. I told Lighthall T was there to get lumber
on the contract he made with Goodell. 1le said that he had sold out but
had reserved this contract of Goodell's and that Woodruff would give me
the Tumber on it.

Direct resumed.—After I had the conversation with Leavens in the of-
fice, Woodruff came in and Leavens told him that I had come for the lum-
7her on the contract between Goodell and Lighthall, Woodruff said he
supposed it was all right, this was one of the reserved contracts, but said
he could not let me have the lumber for less than $20, I was acting for
Goodell as his agent under these instructions. I recollect of Woodruff
coming to my house to see about the pay. I tcld him that I had sent the
bill to Goodell. Did not say Goodell would pay it. T don’t recollect of
sending my orders for lumber, if I did it was to either Woodruff or Leavens,
The defendant then called
Goodspeed as witness, who testified as follows: I hada conversation
with Oranzo Leavens about the reservation of this Goodell contract and
others. I had a contract with Lighthall. I spoke to Woodruff about it.

He said that he supposed it was good, as there had been some contracts
reserved.

Cross-Ex.—Woodruff did not claim to have any thing to do with the
contract. My lumber] came down after the close of navigation on the

cars. I got the lumber from the cars, and Woodruff had nothing to do
with it. I showed my contract with Lighthall to Woodruff, and received
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my lumber on it from the Railroad. I had paid Lighthall in full for that
lumber before Woodruff bought him out.

1 Direct resumed,—I think that Woodruff stated that the Goodell contract
was mentioned as onc of the reserved ones. I think Lighthall spoke to me
twice about the Goodell contract last fall.

Defendant then called Bennette, who testified as follows:

I was engaged in this lumber yard in measuring off the lumber. 1 re-
member of a Mr. Clank coming there for lumber. Lighthall said to Wood-
ruff that Clank had come for the lumber on that contract. Woodruft said
it was all right, that this was one of the reserved contracts, he also men
tioned the others, Goodell’s among the rest.

18

Cross Ex.—Clank got a load of lumber that day.” The way I understood
the conversation, the lumber was to come out of the lot which Lighthall
sold to Woodruff. I am a brother-in-law of Lighthalls.

Oranzo Leavens recalled by plaintiff.
I did not hear the conversation between Lighthall and Irwin near the
canal bank.

Did Mr. Woodruff authorize you to deliver lumber to Goodell on Light-
hall’s account? To which question the defendant then and there objected,
which objection was then and there overruled by the Court, and the defen-
dant by his counsel then and there excepted to the decision of the Court
in overruling said objection. The witness in reply to the question stated
that Woodruff never did authorize him to deliver lumber to Goodell on
Lighthall’s account. ;

This was all the evidence in the case.

The plaintiff asked the court to instruct the jury as follows:
1st. If the jury believe, from the evidence, that the lumber hauled from
the yard of Woodruff by the witness, Irwin, was the lumber of Woodruff,
and that said Irwin was the duly authorized agent of Goodell in purchasing
the same, and hauling the same away, then the jury will find for the plain.
19 4iff for the value of the lumber, unless it was agreed that the lumber was
to be delivered on Lighthall’s account.

9nd. If the jury believe, from the evidence, that at the time Lighthall
sold his Tumber yard to Woodruff, that Lighthall sold to Woodruff all the
lumber Le had in said yard, and that Woodruff paid, or agreed to pay,
Lighthall for the full amount of lumber, and put Woodruff in possession
of the lumber, then the lumber was the lumber of Woodruff, and beyond
the control of Lighthall; and even though Lighthall had agreed to deliver
a bill of lumber to Goodell, and that Woodruff agreed to fill such con-
tract with Goodell for Lighthall: still Woodruff had a right to charge
such Tumber to Goodell, if Goodell, by his agent, Irwin, duly authorized,
took away and used the lumber, for his own use and benefit, unless it was
expressly agreed that a sale of the lumber was a sale to Lighthall.

3d. What a person does by his agent he does himself; and if the jury

1 helieve, from the evidence, that Irwin was the duly authorized agent of

Goodell in purchasing and hauling lumber from Woodruff's yard, and for

Goodell's use, then Goodell would be liable to Woodruff for the value of
the lumber got by Irwin from the plaintiff.

5th. If the jury believe, from the evidence, that Irwin was the general
agent of Goodell in purchasing lumber for the use of Goodell’s farm, then



4 1aguysad)

Sy

Irwin could buy lumber of Woodruff for Goodell, and in law Goodell
would be responsible to Woodraff for the same.

6th. Goodell is liable, for the lumber to Woodruff, if the Jjury believe,
from the evidence, that the lumber was got from Woodruff by Irwin by

* the authority of Goodell, either express or implied.  So, also, is Goodell

liable to Woodruff for the lumber, if the jury believe, from the evidence,
that the lomber was got by Irwin of Woodruff withcut the authority of
Goodell, if the jury believe, from the evidence, that Goodell afterwards
voluntarily availed himself of the use of the lumber, and received the
benefit of the same, knowing that the lumber was obtained for him of
Woodruff; and the fact that Irwin was the general agent of Goodell, duly
authorized to buy lumber for the use of Goodell’s farm, and used the lum-
ber in fencing on ‘sai;d‘ farm, and that Irwin was the brother-in-law of Good-
~ell, and in possession: of said farm, and that Goodell afterwards made no
“objection to the said acts of Trwin, if proven, are facts proper to be con-
sidered hy the jury, in determining the authority of Irwin in the premises,

- and whether Goodeli, in any manner, ratified the acts of Irwin, as his

agent.

8the If the jury believe, from the evidence, that Lighthall, having a
lumber yard, had agreed to sell to Goodell a quantity of lumber from the
yard, to be paid for on delivery, or after delivery ; and if, after this agree-
ment between Lighthall and Goodell, Lighthall sold all his lumber in' said
yard to Woodruff, without deducting from the price thereof, the price of

* the lumber so contracted to be sold by Lighthall to Goodell; and. it was

agreed between Woodruff and Lighthall, that Woodruff should furnish to
xoodell the lumber so contracted by Lighthall to be sold and delivered to
“roodell, and it was not a part of this agreement that Goodell should pay
Lighthall for the lumber, and not Woodruff; and if afterwards Groodell,
knowing these facts, applied through his agent, Irwin, to Woodruff, and
that Woodruff' sold and delivered to Goodell the lumber so agreed to be
sold and delivered by Lighthall, then Woodruff is entitled to recover the
price of the lumber from Goodell.

To the giving of easfy of which instructions the defendant then and
there excepted,

The defendant moved for a new trial ; the court overruled the motion,
to which decision of the court the defendant then and there excepted.

ASSIGNMENT OF ERRORS.

1st, The court erred in giving each of the instructions asked by the
plaintift.

2nd. The court erred it# overruling the motion of defendant for a new
tiial.

POINTS AND AUTHORITIES.

1st. The first instruction allowed by the court for the plaintiff, is not suffi-
¢lently full and explicit. Irwin might have supposed he was getting
the Jumber to fill Lighthall's contract to' Goodell, and was only authorized:
so to do.
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2nd. The second instraction allowed by the court for plaintiff, assumes
the fact that Irwin was the duly authorized agent of Goodell, and is, in
other respects, bad and erroneons.

3d. The fifth and sixth instructions allowed by the court for the plain-
#iff, are based upon an assumption, of which there is no evidence.

4th. There is no evidence tending to show that Irwin was the general
agent of Goodell, but the agent of Goodell to do a particular act, viz, to
purchase lumber of Lighthall. *

5th. If Trwin bought lumber of Woodruff for Goodell, he was not act-
ing within the scope of his authority, and his acts are not binding upon
Groodell.



81
g CLLCUELGE"

, Rs e it tpo. quph sorposmeq wlewy of Googeyy’ deg e w £
31 .ﬁﬁ dCLOWY TUEiLISIION TSR] Ph (P GOSIT {on Eﬁﬂmm._..aﬁa.wﬂ
i P i 2 § el
; - . 2 ) 4
= : : i3
- 3 § & i b
. T e S N 3 - 2 M




Y '@ ¢ fzéémﬂ : s

: /T 5 %/QAQ ey ':;
pie

/’\/‘\

M%Q%% )

: «@uﬂ%// . /ﬂ%ﬁ/ Coifocloc

wawfm%z/éfﬁd’?%Z/%%ﬁ—
_ P A W /7 WM}/; 2 a/w
'/;“M?} é—ryz&éj/w e O ﬂ%/m
p. =P 9(7/1//(/{&/&(, Mﬁo e W,}aoﬁ ” 2
}ﬂwf)\fi/ W(W, Bl e AM Zeecr ole

b, - < &

ng‘%ém%% Wz/é%

W M\)ﬂz/‘f’)cf W ﬁagﬂw/'—‘

i

=3 > %W lodoiczlo A7/
ai}j;éjc Z “z<, M %@ ,ééa.e/é Wwéj




/4&/ e %W &Zbe///;:iaéuf %;1/7 S = ‘%
/a\z,zv/m%o /L%M&%M —_ /a//d P S
//Ae &74/%<?0/ M g/ogdk/&x Za/ /AL éz/@_«b/iag q1
e PR Wy Coltal eCa. W/azﬁzf %JJWZ~
e, KT de gl o P oy ForPorlf F oo mooe

%%4@ /34%%/@«‘7 P A A
P B ey %4% ﬁqe/é/w M//AZJ% %%CDM
e, %;mﬂ,% W@%%ﬂaﬂq -
A avec, PP el A s ceel Fovidar Ao
P .,7 Wév A T By Bvionn, Plclcli e, EF e o A

P Emtlorne i (Bl MK [Pctpn e NP e e |
AMr;z y//“/éw&w} ﬁ%&&/W7¢¢ 2225

HE et a2 AL oo r
> %‘ZW% Bl B A
é&%y/& /Q(Acemf 7MA M e oie AN |
g A ,@‘@ G %/WWQ o
J/ @JW @%%é;@ Ser W% /‘@M
&/ W, e /‘%&/@w /&—@M%
el A~ W W\&éa%) i » =
$. N o4& ,z@ ém'&é/@ 7%4//4,% /5%/67

/4;;;, W%{;;Z: %X@/ﬁéﬁ/zw(m W Pz




B L o e S

%]2 /Aaw @M&quaﬂg zgva %.;) c%,\,.
i d Bogetell  lfins %4%& /4@//49///@
e Gl liindl, e @z;w/émy e Ty A Bove st
S i, bt LoD at, o la Lo D it
7/// f’w@wéw%w e g, ot e
B . M A@ Pew Clmros B Conegilnl. oo FAE
[W/M‘Cf %ﬂ“%e% e @W T
T N Pl R 1, M/@wz/(/w 27 AaZ
7 W«J? fhle Bt lroy BGerrleli) %ﬁ P IS
74 %M~ 2 e Bt P Lo o rriemt a% /
Bz ol i Pt @@w/g% A it /—/4/,7
VZ /@ e facd p fr e ST Frrenll Zow, e L
O 2erN, peend P P @ ,¢'&Jw<, /AL/W/?
Y g > /@—wm/ ~ Frecl il < AR /M
z/fimu—/z;mu B R I BT A
Frvey  Lechonn @D tewad H é&z-;é/% W&CZ

7/47 k/c,ée_/ /a/&w .%ecw &o\./ /W /4’{4¥ M

\ ‘ = ctg.m‘/é/é/ St

e

M 2. Cer vl Zav i

{ e, M—&q /M W s el /éec/u &Ce%
. Wt N Q/Zévw e e, 3/)
Lo ///cc,é Oozen ctl. // T P Lo W 2, " Pesp @e//@z/; /

PLIWER A R Ao W P,
Lo RindmpeR e S St

| Pl S %/%W% &% W @%4@4// g



@% e P g M&éé—; 2lro Geod Lol
S ot s ot M@ A Lo ol " pee )
%%, - SO 2 Wﬁqéey %%
e 5. =
WM& M’//%zw ﬂ/a/ B e
Lelceed %”WWQ /Q/h«k// Ma«7¢/4/¢
W%@@ .///Ab Rete R MW&; %
%/‘—L(/;«/,é .- /WAW&/ZW/@ el e LT D
6 s gl . ST ol Aol P
. i, e 2B P B L3 D,
M/Zm’«%w MM o el J/Z/éaé/é'z,
Lerlliis elal, p, Feiebicll /)7 P 77

it 64

ittt L bt G RE

o i

e T A ef—al = 602’/? feo g ;
Pty 27, /A'Wwa;izow“/;\a%, . ﬁ
//404@2 F Lol s e T Peeo - Sy

OZW(}% % K@M Z 3023/ --~
%/J? S Wc/é—ﬁ RO e T ‘

4,\_/(2\ 2 /Zv MM X ’4 s 55 N

Wﬁ/f%:

W @/M—% %Meﬁﬁ %ﬂ—/ %& Cfffcﬂéetufe_.

W% ("Mo
s G, o 5



s e e zi? éu&é %
- e /u/m.,eg, WW il T e
o, e M. . 2., /M ﬁ B o
/4’% /4,7/ Ay f&zw/— s Covi 4.
W m—wm_;) @@W 2 @% P i
Ay w_ep WAW Ao - Zekwy WW

Wég%kcaﬂeg@ /*

A‘%V@%M Wdé(f/é;& AL iyl

Muwg WWJ/A, %W,m/a%ﬁ

Blon— £ vvver i Bl Ktronh... &dow;/;a? /44’?’
/A‘f/‘p}w;,d%/ s M5t Coisveti b Bint
Bt W Sl 4@»2/»7 /’74/,7 Z;‘a,éfa, %//f
(Cortlerlect ce. CATE—Hls | a, 4l Clure Ha, 4&,&_,
e Lo o iy AR A{o e Bl s oy
/M oAd,r e /u,zz—é‘j{j;;w /92{_@ e



BORRGE - Jimi

J‘,f‘ T \..;,W‘hq e~

FIE e, o LR

-

w‘,,,,..l.fj.mk.‘w‘ .;, A u; ,, ..A ? .
...‘ An‘ o,. ./.. » wrn ‘!«‘ . , 44 . kyv
N E RN e

)




g %

213 5yu-25

STATE OF ILLINOIS—SUPREME COURT.

3

ROSWELL E. GOODELL

8. Appeal from LaSaile Circuit Court.
NORMAN W. WOODRUFF,

This was an action of assumpsit. Declaration coutained only the com-

Becordmon counts.

page 3

Page 5

Page 6

Page 7

Page 8

11

12

Plea, general issue.

Nov. 11th, 1857. Trial ; verdict fcr the plaintiff.

On motion of the defendants, the court granted a new trial in the cause.

February term, 1858,- the second trial was had, which again resulted in
a verdict for the plaintiff.

On the trial, O. Leavens testified as follows: In the winter of 1855 and
"6, I was employed for Woodruff in a lumber yard, north side of the ca-
nal. Lighthall sold the lumber yard to Woodruff last November, 1855.
He sold Woodruft' all the lumber there was in the yard, and some that was
to arrive from Michigan. At the time of sale, there was about 80,000
feet of fencing in the yard; 3,000 or 4,000 was 16 foot stuff, about 10,000
10 foot stuff. About 130,000 feet more was expected from Michigan,
None of it ever arrived. There was about 200,000 feet of all kinds of
lumber in the yard. Fencing was sold Woodruff at 15.75 per M. There
was delivered to Irwin, for Goodell, a bill for, amounting to $514.76. I
delivered it all but a load or two. Woodruff did not get more than three
or four thousand feet of fourteen foot stuff of Lighthall, and about ten
thousand feet of twelve feet stuff; balance of the amount delivered to Ir-
win was procured by Woodruff in Chicage. When Irwin first came for
the lumber, about the 26th of November, 1855, I was standing in the
office. Irwin had a letter in his hand, which he stated he had received
from Goodell, and said, Goodell writes me that. he has made a contract
with Lighthall for u quantity of lumber, and dircets me to obtain the lum-

‘ber on the contract. Lighthall says that he has sold out to Woodruff, and

13

referred Irwin to me, and said, you can get the lumber there. Lighthall
was standing by, and said that he had sold out. T told Irwin that we had
fourteen foot stuff; we could not let it go less than $20.

Irwin made no reply. The contract between Lighthall and Woodruff
wes $1000 down, the balance in the spring—March, I think. The yard
was in the possession of Woodruff before Irwin came. The lumber had
not all been tallied off; ; it was done afterwards—some time in the fall

Lighthall, when he sold out said that he had made some contracts, oi;m
which he had received T money One to Cushman, one to Reddick, Light-

O
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hall stated there were contracts out, that he (Lighthall) would like to fill.
The one to Goodell and others Woodruff was to fill or not, as he pleased.
Mr. Irwin got mest of the lumber in the bill. Sometimes his team came.
I understood he was living on Goodell’s place, The lumber was to be used
for fencing Goodell's land. I saw a pile of lumber at Irwin’s house after-
wards ; supposed it to be some of the same lot he got of us. Some time
after the fencing had been taken away, I saw Goodell. He stated that he
had been advised by counsel not to pay the money to Woodruff. I did
not present the bill. The conversation took place at the depot; the train
was just going out, and I had but little time to talk with Goodell.

Cross examined.—No lumber had arrived from Michigan at the time
Irwin got this lumber. There was a large pile on the canal bank ; it was
included in the amount I have stated was in the yard. We were selling
all the time. Made large sales, and delivered from this pile on the canal
bank. Lighthall and Woodruff were negotiating two or three days about
their trade, There was no written contract. I did not see the $1000 paid.
There was about 200,000 feet sold to Woodruff, and about 20,000 of
this was fencing.

"1 Direct resumed.—Never heard Lighthall say he received $1000 from
Woodruff. The contracts to Cushman and Reddick and others, were to
be filled from the lamber that was to arrive, except Cushman’s, which was
for sixteen foot stuff, and was to be filled out of the yard. It would take

about all there was there. No lumber ever came from Michigan after
‘Woodruff bought out Lighthall,

"4 The plaintiff then offered in evidence the following letters, after proving

Groodell’s signature thereto.
Jornigr, Feb. 29, 1856.

N. W. Woodruff, Esq., Ottawa—Dear Sir.—Your favor of the 28th is

received. The bill of lumber mentioned has also been received. I bought

the fencing of Mr. Lighthall, and supposed 1 was to pay him for it, and he

has been here and notified me that he should expect the payment to be made

to him. I shall be down in your city on Monday or Thursday and will see

you. Iam ready to pay ene of you, but don’t want to pay both.
Respectfully Yours, R. E. GOODELL.

. Jorter, March 10th, 1856.
N. W. Woodruff, Esq., Ottawa—Dear Sir.—If Mr. Lighthall surren-
ders his claim on me for that bill of lumber, could 1 sell you enough burr
or white oak Posts 6} feet long, good size,at 12} cents each to pay the bill?
I could deliver, I think, the posts between the 10th of April and Ist of

15 May, on the canal bank at Ottawa.
Respectfully Yours, R. B, GOODELL.

The plaintiff then offered in evidence Woodruff 's check on the bank of
Ottawa for $1000, payable to Lighthall’s order and endorsed by him,
whieh is in the words and figures following, to wit:

No. 8. Orrawa. Dec. 3, 1855.
Bank of Ottawa. Pay J. 8. Lighthall or order one thousand dollars and
charge to account of %
$1000. N. W, WOODRUFF.

Endorsed, J. 8. Lighthall.
The plaintiff offered to prove the payment of said sum by the Bank of

mi/’.".ﬂ » =29
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“Ottawa to Lighthall, but the defendant waived the offer and admitted the
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payment of the money.

To the introduction of which check the defendant then and there ob-
jected, which objection was overruled by the Court, The plaintiff's At-
torney stating that he intended to prove the fact alinnde, but wished to fix
the time, by the check, and the defendant by his counsel then and there
excepted to the decision of the Court in overruling said objection. The
plaintiff then called witness Joseph O. Glover, who testified as follows :

I believe that I am acquainted with the handwriting of Joseph Light-
hall. T think the endorsement on this check is in his hand writing.

Plaintiff there rested his case,

The defendant to maintain the issues on his part, called William Irwin,
who testified as follows, to wit :

Tam the person spoken of by Leavens. Before I took the lumber I
spoke to Woodruff, and on the same day, and shortly after I had spoken
to Leavens. I told him that I wanted the lumber for Goodell on the con-
tract. Woodruff said that I should have it. That this was one of the re-
served contracts. I never asked Woodruff to let me have the lumber and
charge it to Goodell.  I'had no authority to doso. I generally saw Wood-
ruff about the yard when I was taking away lumber. There never was any
other arrangement except the one abeve spoken of upon which I got the
lumber from Woodruff's yard for Goodell. The contract price in the
contract between Goodell and Lighthall was $19 or $20 per thousand. T
commenced taking away the lumber about the 8rd or 4th of December, 1855.

Cross-Examined.—I got some two inch plank there for my own use-
Told them to charge it to William Irwin. T did not tell Leavens to charge
plank to Goodell. Never got two inch plank but onee—got some scantling
there for myself; never gotany for Goodell. I sent a copy of this bill to
Goodell sometime in February or March. The fencing was got for Goodell
and was used on his farm. All the fencing was got from Woodruff under the
arrangement before spoken of. I told Lighthall I was there to get lumber
on the contract he made with Goodell. 1le said that he had sold out but
had reserved this contract of Goodell’s and that Woodruff would give mg
the lumber on it.

Direct resumed.—After I had the conversation with Leavens in the of.
fice, Woodruff came in and Leavens told him that I had come for the lum.

“her on the contract between Goodell and Lighthall, Woodruff said he

supposed it was all right, this was one of the reserved contracts, but said
hie could not let me have the lumber for less than $20, T was acting for
Goodell as his agent under these instructions. I recollect of Woodruff
coming to my house to see about the pay. I tcld him that T had sent the
bill to Goodell.  Did not say Goodell would pay it. I don’t recollect of
sending my orders for lumber, if I did it was to either Woodruff or Leavens,

The defendant then called

Goodspeed as witness, who testified as follows: I hada conversation

.with Oranzo Leavens about the reservation of this Goodell contract and

others, I had a contract with Lighthall. I spoke to Woodraff about it.
He said that he supposed it was good, as there had been some contracts
reserved.

Cross-Ex.—Woodruff did not claim to have any thing to do with the
contract. My lumber; came down after the close of navigation on the

cars. I got the lumber from the cars, and Woodruff had nothing to do
with it. I showed my contract with Lighthall to Woodruff, and veceived
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my lumber on it from the Railroad. T had paid Lighthall in full for that
lumber before Woodruft bought him out.

Direct resumed,—I think that Woodruff stated that the Goodell contract
was mentioned as one of the reserved ones. I think Lighthall spoke to me
twice about the Goodell contract last fall. :

Defendant then called Bennette, who testified as follows :

I was engaged in this lumber yard in measuring off the lumber. 1 re-
member of a Mr. Clank coming there for lumber. Lighthall said to Wood-
ruff that Clank had come for the lumber on that contract. Woodruff said
it was all right, that this was one of the reserved contracts, he also men-
tioned the others, Goodell’s among the rest.

Cross Ex.—Clank got a load of lumber that day.” The way I understood
the conversation, the lumber was to come out of the lot which Lighthall
sold to Woodruff. I am a brother-in-law of Lighthalls.

Oranzo Leavens recalled by plaintiff.

I did not hear the conversation between Lighthall and Irwin near the
canal bank.

Did Mr. Woodruff authorize you to deliver lumber to Goodell on Light-
hall's aecount? 'Fo which question the defendant then and there objected,
which objection was then and there overruled by the Court, and the defen-
dant by his counsel then and there excepted to the decision of the Court
in overruling said objection. The witness in reply to the question stated
that Woodruff never did authorize him to deliver lumber to Goodell on
Lighthall’s account.

This was all the evidence in the case.

The plaintiff asked the court to instruct the jury as follows:

1st. If the jury believe, from the evidence, that the lumber hauled from
the yard of Woodruff by the witness, Irwin, was the Jumber of Woodruft,
and that said Irwin was the duly authorized agent of Goodell in purchasing
the same, and hauling the same away, then the jury will find for the plain-

1 tiff for the value of the lumber, unless it was agreed that the lumber was

to be delivered on Lighthall's account.

2nd. If the jury believe, from the evidence, that at the time Lighthall
sold his lumber yard to Woodruff, that Lighthall sold to Woodruff all the
Jamber he had in said yard, and that Woodraff paid, or agreed to pay,
Lighthall for the full amount of lumber, and put Woodruff in possession
of the lumber, then the lumber was the lumber of Woodruff, and beyond
the control of Lighthall; and even though Lighthall had agreed to deliver
a bill of lumber to Goodell, and that Woodruff agreed to fill such con-
tract with Goodell for Lighthall: still Woedrnff had a right to charge
such Tumber to Goodell, if Goodell, by his agent, Trwin, duly authorized,
took away and used the lumber, for his own use and benefit, unless it was
expressly agreed that a sale of the lumber was a sale to Lighthall.

3d. What a person does by his agent he does himself ; and if the jury

1 believe, from the evidence, that Irwin was the duly authorized agent of

Goodell in purchasing and hauling lumber from Woodruff s yard, and for
Goodell's use, then Goodell would be liable to Woodraff for the value of
the lumber got by Irwin from the plaintiff.

5th. If the jury believe, from the evidence, that Irwin was the general
agent of Goodell in purchasing lumber for the use of Goodell’s farm, then
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Trwin could buy lumber of Woodruff for Goodell, and in law Goodell
would be responsible to Woodruff for the same.

6th. Goodell is liable for the lumber to Woodruff, if the jury believe,
from the evidence, that the lumber was got from Woodruff by Irwin by
the authority of Goodell, either express or implied. So, also, is Goodell
liable to Woodruff for the lumber, if the jury believe, from the evidence,
that the lumber was got by Irwin of Woodruff withcut the authority of
Goodell, if the jury believe, from the evidence, that Goodell afterwards
voluntarily availed himself of the use of the lumber, and received the
benefit of the same, knowing that the lumber was obtained for him of
‘Woodruff; and the fact that Irwin was the general agent of Goodell, duly
authorized to buy lumber for the use of Goodell’s farm, and used the lum-
ber in fencing on said farni, and that Irwin was the brother-in-law of Good-
ell, and in possession of said farm, and that Goodell afterwards made no
objection to the said acts of Irwin, if proven, are facts proper to be con-
sidered by the jury, in determining the authority of Irwin in the premises,
and whether Goodell, in any manner, ratified the acts of Irwin, as his
agent.

8th. If the jury believe, from the evidence, that Lighthall, having a
lumber yard, had agreed to sell to Goodell a quantity of lumber from the
yard, to be paid for on delivery, or after delivery ; and if, after this agree-
ment between Lighthall and Goodell, Lighthall sold all his lumber in said
yard to Woodruff, without deducting from the price thereof, the price of
the lumber so contracted to be sold by Lighthall to Goodell; and it was

“agreed between Woodruff and Lighthall, that Woodruff should furnish to

Goodell the lumber so contracted by Lighthall to be sold and delivered to
Goodell, and it was not a part of this agreement that Goodell should pay
Lighthall for the lumber, and not Woodruff; and if afterwards Goodell,
knowing these facts, applied through his agent, Trwin, to Woodruff, and
that Woodruff sold and delivered to Goodell the Jumber so agreed to be
sold and delivered by Lighthall, then Woodruff is entitled to recover the
price of the lumber from Goodell.

To the giving of each of which instructions the defendant then and
there excepted,

The defendant moved for a new trial ; the court overruled the motion,
to which decision of the court the defendant then and there excepted.

ASSIGNMENT OF ERRORS.

1st, The couvt erred in giving each of the instructions asked by the
plaintiff,

"9nd. The court erred in overruling the motion of defendant for a new
ivial.

POINTS AND AUTHORITIES.

1st. The first instruction allowed by the court for the plaintiff, is not suffi-
ciently full and explicit. Irwin might have supposed he was getting
the lumber to fill Lighthall’s contract to Goodell, and was only authorized
s0 to do. :
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Znd. The second instruction allowed by the court for plaintiff, assumes
the fact that Irwia was the duly authorized agent of Goodell, and is, in
other respeets, bad and erroncous.

3d. The fifth and sixth instructions allowed by the court for the plain-
tiff, are based upon an assumption, of which there is no evidence.

4th. There is no evidence tending to show that Trwin was the general
agent of Goodell, but the agent of Goodell to do a particular act, viz, to

purehase lumber of Lighthall. WW%W
b oot~ s

Sth, If Ivwin hought lumber of Woodruff for Goodell, he was not act-
ing within the scope of his authority, and b's acts are not binding upon

Goodell.
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