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BRIEF OF PLAINTIFFS IN ERROR.

STATEMENT.

Samuel G. Doolittle filed his petition to the February term, 1865, of
the Tazewell Circuit Court, aganst plaintiffs in error, for partition of the
S W quarter and the S W quartes of the N'W quarter of Sec 28, T 24, N R
5 W, in said Tazewell County, claiming-one third part thereof, as one of
the children of Rawley S. Doolittle, deceased, and devisce under the will
of his uncle, William B. Doolittle, deceased.

- The will was made April 15, 1851, and the testator died July 21,1854,
At the date of the will said Mary and Martha were the only children of
said Rawley S. Doolittle by his first wife, (who was then dead) and aged
respectively seven and five years. On February 22, 1856, and after testa-
tor’s death, said Rawley married again, and petitioner is his only child by
said second wife, Ellen Doolittle. Said will bequeaths and devises one
fourth part of testator’s estate to Mary M. and Irwin B. Doolittle, infant
children ot Irwin B. Doolittle, deceased, to Amaziah Doolittle one fourth
part, to George W. Doolittle one tourth part, and to the children of said
Rawley one fourth part. Said Irwin B. Doolittle, deceased, Amazialh
George and Rawley were brothers of the testator. The children, as well
of Rawley as of Irwin B., take by survivorship from each other, it one of
cither set dies in infancy. And in case all ot either class of devisees dic in
the litfetime of the testator, without lawtul wite or child, the share of such
class or party to go to the other devisees under said will.  The will turther
provides that said Rawley is to manage the portion his children shall be-
come entitled to at testator’s death, in his diseretion, and without account-
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ng for its application to any person in any court, till the youngest of said
children shall become of full age; and in case of his death before the tes-'
tator, that the same be controlled by guardians duly appointed. and acting
under the law. And lastly, that it said children die before the testator,
said Rawley surviving, their share to vest in said Amaziah, but for the use
of said Rawley. On the 14th of September, 1855, said Amaziah, George,
Rawley, Mary and Martha Doolittle filed their petition in said Tazewell
Circuit Court against said Mary M. and Irwin B. Doolittle, e al.s, for par-
tition of the lands devised by said wili, of which said two tracts above de-
scribed formed part. At the October term, 1855, of said Court, a decree
of partition was made in said cause, directing among other things one
fourth part of all the lands devised to be set off to said Mary and Martha,
children of said Rawley, to be held by them as tenants in common, appoint-
ing commissioners to make partition, &e. At tbe April term.1856, said com-
missioners report that they have partitioned and set off to said Mary and
Martha said S W qr and the S W qr of the N W qr ot said Sec 28, as and for
their one tourth of said devised lands, to be held by them as tenants in com-
mon, which report is duly approved and confirmed by said Court on the 2d
of May, 1856. Petitioner was born Dec. 21,1856. Said Rawley died May
4, 1864, and since his death said Mary and Martha, with their husbands,
Handberry and Conklin, have sold and conveyed said two tracts to said Ca-
rey, claiming the whole to the exclusion of petitioner. The Circuit Court
has decreed petitioner entitled to one third part of said two tracts, and or-
dered partition to be made accordingly, which has been done, and report
of commissioners made and approved at said February term, 1865, of' said
Court, To reverse which this writ of error is brought. &

i

Is petitioner entitled to take under this will? He was not in life till
more than two years after the testator died; and Rawley S. Doolittle had
two children living when the will was made,and both survived the testator.
Does the word “children,” as used in the will, refer to them only, or does
it also include petitioner ¢ The rule of construction in cases of this kind,
where the intention of the testator is not otherwise determinable, is under-
stood to be this—that a devise or bequest to a.class of persons, as ““to the
“children of A.,”where no time is limited for it to take effect, in possession,
embraces all answering to the description, in being at the death of the testa-
tor, and no others. Heath vs. Heath, 2 Atkins Rep. 121. Horsely vs. Oha-
loner, 2 Ves. Sen. 84. Jenkins vs. Frazer, 4 Paige 47. JaXman on Wills,
2, 74-5. Redfield on Wills. 386, and Brooks passim.

But it is said, that the devise is not to take eftect, 7n possession, imme-
diately on the death of the testator, that an estate of some sort, in the prop-
erty devised, either for life, or until the youngest of his children becomes
of age, is first carved out and vested in Rawley 8. Doolittle; and it is ad-

A T gy — > o



> —_—) < ~p/ F ,
» 4 {{\ L ,/’ ¢ r

3

mitted that, in the absence of anything showing a contrary intention, this
would vary the rule. Butisitso? It is a devise of lands to which the

claim of petitioner is set up. And it is in verba praesents,  to the children

« of Rawley S, Doolittle,” in the same clause, and in the same terms as the

devises to Amaziah and George Doolittle, who confessedly took, #n posses-
sion, at testator’s death. There is no grant of Ztle or estate to said Rawley,
unless the right to manage and dispose, conferred subsequently, be so taken.
And it will hardly be contended that this reached farther than the rents and
profits. There was no interest in the land itself, or any term therein, vested
in said Rawley, which he could sell or assign to any one. The title or inte-
rest then, in the lands devised to the children of Rawley S.Doolittle, vested
in possesston in his children,in ife,at the death of the testator. Itcould not
vest on remainder, for want of a particular estate to support it:

A particularestate is necessary to support a remainder, and if the remain-
der be a feeehold, it must take effect presently, either in possession or re-
mainder.—Kent’s Com. 4. 233—4.

The rule in regard to posponing payment, or distribution, till a future
period, as “Until the youngest child becomes of age,” is understood to re-
late to gifts of personal property, and not to devises of real estate.

1B
a,/—— . .
The ¢ntention of the tesfor governs—and “this is to be ascertained,

“ not from any particular word used, but is to be collected from all the
“ words, and all the provisions of the instrument.” Smith vs. Taylor, 21
Ill., 296—see pp. 298-9, and cases cited. And “in looking into the in-
“ tention of a testator, Courts will regard the circumstances under which

“ he acts, as the state of his property, of his family and the lke.”—Ibid,
301.

At the date of this Will Rawley S. Doolittle had two children living
and no more. Their mother was dead and the father unmarried. The de-
vise, therefore, ¢ to the children of Rawley S. Doolittle,” is satistied by
making it relate to these two children alone, and it is certainly rather a
forced inference to suppose, that under the circumstances, the testator had
any others in his mind.

[}

And now as to the will itself.

And first—after devising a fourth of the estate of testator te the two
infant children of Irwin B. Doolittle deceased, the will provides that if
both said children shall die before the testator, thefl one-fourth ¢ shall be-
“ come the property ot my brother, Amaziah D. Doolittle, George W.

-E B T L P . o
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% Doolittle, and of the children of my brother, Rawley S. Doolittle, un-
¢ der the same conditions,” &c., as “the remaining three-fourths of my
« gsstate, hereinafter devised to them, are attended with.”

‘What children of said Rawley are here intended? Such we think
shouldbe living atthe death of the testator, and no others. For the lapsed
interest is then to vest at once, and on ﬁ&cee—?erms in thisame children, as

said Amaziah and George are to tuke what falls to them.

Could petitioner have shared in this one-foarth interest, had the
contingency Lere contemplated occurred ?

But further, after devising, “in the third place,” to said Amaziah,
George, and the chlldren of Rawley, each one-fourth, in pr(.(,isel) the
same terms, the will says: ‘That inasmuch as it is my fixed will,” &c.,
Y that my estatc shall go for the benefit of the devisees aforesaid.” x

* € And to no other persons whatsoever.” Who are the ““de-
visees aforesaid #° This is determined by what follows: I 1equeat and
« will that if either of said devisees shall depart this life before me,” d&e.

—thus clearly pointing to parties then n life, who might die betove the
testator.

Again—in the very clause relied On to let petitioner in—¢ I do further
“will,” &e., “that Rawley 8. Doolittle, my brother, shall have uncon-
“trolled and absolute management and disposal of all such part of my es-
« tate, his said children, at my deccase, shall become entlt]ed to, until
“ the youngest of said children shall become jof full age,” &e. Can
words more clearly fix the persons intended by the term “children” in
this clause ¢ Theestate said Rawley is to manage, is that which his said
children, attesiator’s deccase, shall Lecome cntitled to.  And it matters not
to which branch ot the sentence, to-wit: ¢ His said children,” or ¢ shall
become entitled to.” The words * at testator’s decease,” be attached. The
sense is not vaired. In either case, it necessarilly relates to children én life,
at the decease of the testator, who are then tc become entitled to take, and can
not include children to be aitewards born. This view is confirmed by the
concluding part of this paragraph: * But if the said Rawley S. Doolittle
“ghall be in full lite, and said children shall be deceased, then,” &e.

What “ime is meant here, in which =aid Rawleyis spoken of as in tull life
and said children supposed to be deceased ¢ Undoubtedly the teume gf testa-
tor’s decease. 'This iscertain from what innmediatly precedes:  * But il the
said Rawley i i shall die before my decease, then I desire,™
&e.  The children referred to hiere are, unavoidably, children who must
be in life, before the decease of the testator, for they are assumed, in the
contingency specified. to die before him. Irom this conclusion there

e aid i e gl gl
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would seem to be no escape. And yet they are the same persons designa--
ted as the children of Rawley S. Doolittle, throughout the will.

IIT.

The decree in the partition suit, set out and made part of this record, is
conclusive against the Petitioner.

Though not a party, personally, to that suit, and for the reason that he
was not then born, Rawley S. Doolittle, by virtue of whose supposed inter_
vening interest, his right to share in the devise, is assumed to accrue, was a
party, and as such, bound by said decree. Petitioner moreover, adopts and
ratifies the proceedings in that suit, and claims under them. He seecks
partition, not of the wndivided fourth, as originally devised, Lut of the
divided fourth set off and allotted to said Mary and Martha Doolittle in
said suit.

For the decree determining the rights of the parties, directing partition
to be made, Report of Commissioners, and comfirmatory or final order in the
case, the Court is referred to pages 22 to 82, inclusive, at the foot of the -
Record, from which it will be seen that the title to said lands so set off to
said Mary and Martha Doolittle, is absolutely vested in them in fee and as
tenants in common, regardless of and  entirely discharged from, all right or
claim on the part of said Rawley S. Doolittle therein. Thenceforth therefore,
if not before, the estate devised “to the children.of Rawley S. Doolittle” Zook
effect, and vested ¢n possession in said Mary and Martha Doolittle, in strict
conformity to therule, which excludes children born subsequently. Besides, .
this investiture of title, is itself absolute, so long as that judgment stands
unreversed. The authorities on this head are numerous and uniform, and in
Doolittle vs. Maus, decided at the last Spring term of this Court, and not yet
reported, but for which see Opinion Record 12, page 334; these same parti.
tion proceedings passed under review in this Court; and the Court say, as to-
the only one of the parties whose title came in question, “The premises in
¢ controversy were set off to Amaziah B. Doolittle, under whom the defend-
“ant claimed title. The judgment in the suit for partition vested the title to
* the premises in controversy in Amaziah B. Doolittle. The plaintiffs are
“ estopped from asserting to the contrary, as against him, and all persons
¢ claiming under him.” And this in a case where the plaintiffs claimed title, .

and with good reason paramount to the title of the testator himself in the

premises. But this the Court decline to look into, for the reason in the opinion ..
given.
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IV.

On the hypothesis of Petitioner, his application is premature, and his
Petition should be dismissed. He is now but about nine years old, and
assuming that he is included in the terms of said will, and that, under said
will, the estate devised “to the children of Rawley S. Dooiittle,” does mot
vest <n posséssion, until the “youngest child” becomes of age, why is he now
here seeking partition of these lands? If not entitled to their enjoyment, as
of an estate ¢n possession, can he be entitled to a division and to hold them, or
his share of them in severalty ? In the case of Cale vs. Creyon, 1 Hill Oh.
Rep. 311, a similar question arose, and there the application for partition was
held to be premature.

COOPER & MOSS,
For Pliffs in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION.

APRIL TERM, 18635, AT OTTAVWA.

H aritlorm,

MARY LANAHEY, cf. al., Plaintiffs in Error)

vS. ! i of el
SAM. G. DOOLITTLE, sy ELLEN DOOLIT- t Lrror Lo Tazewell.
TLE, uis NEXT FRIEND, Det’t in Error. J

BRIEF AND ARGUMENT OF DEFENDANT IN ERROR.

In this case the defendant in crror filed his bill for partition against
the plaintiff in error in the court Lelow, averring that in 1851 Wil-
liam B. Doolittle, then owner in fee, devised the property in controver-
sy, with other lands, 1 to Mary M. Doolittle and Irwin B. Doolitde,
children of his deceased brother, Irwin B. Doolittle; % to cach of lis
brothers, George W. Doolittle and Amaziah D. Doolittle; and the remain-
ing 1 to ““ the children ? of his brother Rowley S. Doolittle, and that the
children of Rowley S. Doolittle then living, were the plaintifts in error,
Mary and Martha, then aged respectively 5 and 7 yeavs, and that by the
provisions of the will Rowley S. Doolittle was to have the *“ uncont.oll-
od and absolute management and disposal ¢f such part of my estate as
his said ¢hildren at my decease shall become entitled to, until the young-
est of said children shall become of full age, and use said means at his
diseretion.” And in event of the death of said children before the
death of the testator, then he devised the same property unto Amaziah
Doolittle his brother, * for the use of said Rowley ; the said Rowley,
however, to have the use and control of the same.”

That R. S. Doolittle was then a widower, and that William, the devisor,
then knew it, and knew also the respective names ot Mary and Martha, his
then children, and their respective ages ot 5 and 7 years. That William
died in July 1854, and Rowley S. Doolittle immediately upen the death
of Wilitam, by virtue of said will, took pussession, and the use and con-
trol of all of said estate so devised to him and his children, and took an
estate therein in possession for years to himself, and petitioned with
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Mary and Martha, then minors, and others, lo have the estate divided
among the devisces, which was deereed to be done at the October term
1855, and commissioners were then appeinted to make partition thereof,
who reported the division by metes and bounds at the May term, 1856,
which report was then approved by the court; and that Rowley then im-
mediately took exclusive possession and an estate for years, and control
and use, and the disposal of the part so set off to his children, and so
" kept and held and used and controlled it until his death, which happen-
ed in May 1864 ; and that in Feb. 1856, said Rowley S. Doolittle mar-
ried lawfully said Ellen Doolittle and in Dee. 18356, the defendant in
error was born in lawful wedlock and is now in his 9th year of age; and
that the youngest of the children of Rowley S. Doolittle living at the
date of said willand at the death of said testator was not of age— At
the death of Rowley S. Doolittle, (and I would here call the attention
of the court to an crror in the abstract as prepared page 1 line 10 from
bottom of the page, which represents them as of,age at that time, and a
5 : b Vg s LA e 5
like crror in same page atline 20 from b()«gn Defefidant in error-
claims I of the estate, when in fact the claim is -}[(} the 1+ of the cstate
of Wr. B. Doolittle. See record, p. 37,) and that on the death of Row-
ley S. Doolittle, the said Mary and Martha took possession of the whole
of said % part of Wm. B. Doolittle’s estate so set apart to the children
of Rowley S. Doolittle, and claiming to be the owners of all of it, sold
the same and delivered the possession thereof to Charles P. Corey, onc
of plaintift’s in crror, denying all right of defendant in error as one of
the children of Rowley S. Doolittle in the premises, and collected the
rents and profits therefrom after the death of said Rowley S. Doolittle,
to the amount of about $2,000, aund prayed partition, and an account of
the re :ts and profits so collected. Plaintiffs in error demurred, which the
court overruling and refusing to answer further, a deerce for partition
was awarded, which was duly made and approved by the court, and pos-
session given to the petitioner of the part allotted to him, and an ac-
count required of the rents. And this is assigned for error, and the
real question in the case is the proper construction of the will of Wil-
liam B. Doolittie, and the right of defendant in error under it, the
fucts as alleged in bill being admitted to be true. ’

And in ascertaining the right of defendant in error, a principal ques-
tion to be disposed of is, what estate, it any, did Rowley S. Doolittle
take under that will 2

By the provisions of the will the court will remember he was to have
«the uncontrolled and absolute management and disposal and use of'said
estate devised to his children until the youngest of said children becamo
of full age;” and to show more fully the intention of the testater as to
Rowley and the right or interest he wished lLim to Lave in the premises
dovised to his children, and to give him in any event the absolute pos-
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gession, control and use of the same. He provides in the will (see rec-

ord, page 49) that in cvent that said children died before the testator,
then that Amaziah should take the same estate for the use of said Row-
ley, who was to have also then the use and control of the same.

Now what is the use of an cstate for years or for life, or the right to
the absolute control, disposal and use of the same? Is it not, for the
time it is to run, the whole enjoyment of the property, and does the
owner in fee have anything more or different except in duration? The
party who has the use of property, or for whom it is held in trust, has an
“interest in it, which passes by descent and is liable to sale under execu-

tion, and in ita vested estate. See
Hempstead vs. Dickson, 20 111, 193.

And it cannot be pretended that it was not the ¢ntention of the testa-
tor by the will to give the use of the property to Rowley until his young-
est child, then living, should be of full age. Nor can it be pretended
that the will does not so do it. The careful provisions, in event of the
children’s death that Amaziah should take for the use of Rowley, and
the express provisions of the will it they lived, are conclusive of the
intention to give him the use.

And our statute provides that he who has the use of lands by will
shall from thenceforth stand and be judged in lawful seizen, estate and
possession of the samein law, in the same manner and extent to which

he before had the use or trust.
Rev. Stat. 1845, p. 103, Sec. 3.

Rowley was entitled to take the rents and profits by the wiJl, and to
dispose of it for the time, and as to such an estate, see Comish on Uses,
Pp- 53, 56, (not found in Library.)

And a devise of rents and profits will at law pass the lands. o

1 Atkins R. 506, Green vs. Belcher.
2 Atkins R. 358, Hall vs. Carter.
1 Povwell on Devises, p. 235.

Rowley S. Doolittle then had by virtue of said will an estate in pos-
session for years in said premises, which could not be determined until
the youngest of said children arrived at full age, and then his estate was
to cease, and the property devised was Zken to bo distributed to said
children, in fee, in possession and enjoyment, who until that period ar-
rived took only a vested remainder therein subject to the particular
estate.
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But it is insisted that Mary and Martha Doolittle, the children of
Rowley 8. Doolittle, at the time of the death of the testator, took not
only a vested remainder, but as they were then the only children of
Rowley S. Doolittle, they took an estate in fee, in presenti; that the
death of the testator was the true period of distribution of his assets,
and that after born children were not entitled to be included in the de-
vise. Yet the language of the will and the knowledge of the testator
rebuts all such intentions and conclusions.

The devise was to the children of R. S. Doolittle, and the word ¢ chil-
dren ” is synonymous to the word *issue ” in devises. Sec
2 Jarman on Wills, pp. 69, 73.

I Roper on Legacies, p. 70.
2 Powell on Devises, p.297.

Rowley S. Doolittle was then living and capable of having other chil-
dren, and this fact was known to the testator, who also knew the ages
and respective names of Mary and Martha, Rowley’s children, at the
time of the devise. Yet he speaks of and devises to the cheldren of R.
S. Doolittle, while at the same time his other brother Irwin B. Doolittle
being dead and not capable of producing other children, which was also
known to the festator at the time, and he therefore devised to Mary M.
Doclittle and Irwin B. Doolittle by name, and describes them as the
children of his deceased brother, Irwin B. Doolittle, and also speaks of
and designates all his other devisees by name particularly, while to the
children of Rowley S. Doolittle, Lic uses only geuneral terms, and gives
them in general terms as ¢ children,” their proportion in any futare in-
terest that might arise by or under any lapsed legacy; meaning evi-
dently to include all of Rowley’s children, while he carved ont of the
portion devised to them the particular estate for Rowley himself; the
termination of which estate, so given to Rowley, was the period from
which the children of' Rowley were fo take the possession and use and
control of the estate in fee, the period of distribution.

And in all cases when a particular estate is carved out with a gift over
to the children of the person taking that interest, such gitt will embrace
not only the children living at the death of the testator, but all who may
subsequently come into existence before the period of distribution.

2 Jarman on Wills, pp. 75, 79.
; PI !

All children born Lefore the interest devised vests in possession, are
entitled to share in it,

1 Powell on Devises, p. 405, note.
2 Powell on Devises, 303,
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All who answer the description when the estate is delivered over, or
legacy is paid over, take alike, the after born children included.
Ward on Legacies, p. 124,
1 Roper on Legacics, p. 47.

Auvable vs. Patch cl. al,, 3d Pick. RR. p. 330.
Dingley vs. Dingley, 5 Mass. p. 535.

But it is insisted that, as at the date of the will Rowley was a widow-
er, and the defendant in error is a child by a subsequent marriage af.
ter the death of the testator, Lie is not therefore entitled to share; yet
the court otherwise expressly determine in

G Veasy, 343, Barrington vs. Trestom.
See also 1 Roper on Legacies, pp. 48, 49.

And when distribution is provided for when the-youngest child be-
comes of age, the period is fixed by the coming of age of the youngest
child then living, and all children born before that period so fixed, will
take a share in the estate devised.

Roper on Legacies, pp. 47, 49.
14 Vesey, pp- 256, 259, Hughs vs. Hughs.

And when the whole property is devised, with a particular estate or
interest given out of it, it operates Ly way of cwcoplion out of the abso-
lute property.

1 Burrow R. 233, Goodlittle, ex dem. vs. Whitley.
25 Wendell R. 134 Moon vs. Lyons.

And all of the children in being when the testator dies take a vested
temainder, which is subject to be vpened to let in after born children,

devisees.
5 Mass. 536.
2 Powell on Devises, 304.

They take a qualified fee and so limited as to admit the claims of after
born children, or a vested remainder, which may be opened to let in af-
ter born children.

3 Pick. R. 36, Amaleh vs. Pateh, et al.
2 Powell ou Devises, 304,

The bill of complainant then setting forth all of thoese facts it is mani-
fest that the law required the demurrer of plaintiffs in error should have
been overruled.
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And deciimng to 1urther answer on being required to do so, they wwere
properly. defaulted, and partition of the premises was properly ordered.

The report of the commissioners is in accordance with the require-
ments of the statute ot 18435, p. 400.

And the defendants below admit by their pleadings that they receiv.
ed the rents and profits as alleged, about $2,000, and the decree reqnir-
ing them to discover and account, cannot be prejudieial to their rights,
for if the Iand is not theirs, neither is the rents and profits.  If defen-
dant in error is entitled to & of the land, lic is also entitled to & of the
rent thereof, and should not be driven to a court of law to ascertain the
amount thercof. So when cequity obtains jurisdiction in a case, it con-
tinues to exercise the same until complete justice is done between the |
parties.

Aldrich vs. Skarp, 3 Seam. 26.1.

The action of the commissioners was regular, and the division fair, and
the report of the division was properly approved.

And the court may by decree invest the title in fee in the partics, in
partition eases, by virtue of the statute 1861, p. 181.

And that parties failing in their suit may properly be required to pay
costs, cannot be questioned, and it is c:peciu]ly in the discretion of courts
of chancery ; and as to surrendering possession, see

3 Scam. p. 264,

The continnance of the cause on the docket of the circuit court for dis-
covery and report of plaintiffs in error, is a matter of favor to them, and
tor it they have no complaint, and in it there is no crror.

B. S. PRETTYMAN,
Att’y for Def’t in Error.
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Record pages 34-36

Record pages 37-38

Record page 38

Record page 39

IN THE SUPREME COURT OF THE STATE OF ILLINOIS.
 THIRD GRAND DIVISION.
APRIL TERM, A  D. 1865.

SAM. (x. DOOLITTLE, by )
ELLEN DOOLITTLE, his ‘

next friend, Defendanty |

in error, = |

= |

MARY HANDBERRY, \ ERROR T0 TAZEWELL.
JOIIN D. HANDBERRY, |
MARPEN CONKLIN, !
KETCHUM S. CONKLIN,
CHARLES P. CAREY, (

Plaintiffs in Error. J

Petition for partition brought by defendant in error against plaintifts in crrer,
to February Term of Tazewell County Circuit Court, 1865.

Petition filed January 3d, 1863, claims that on the 21st day of July, 1854, Wil-
liam B. Doolittle died testate, having on the 15th day of April, 1851, made in due
form his will, see exhibit “A,” under which defendants in error became cutitied
to one-fourth of the real estate of which said William died seized, among which
were the S. W. qr. and N. W. qr. of Sec. 28, T. 24, N. R. 5, W. of the 3d
principal meridian, subject to certain conditions named in said will; that in 1851,
when will was made, Rawley S. Doolittle resided in Dewitt county, Ill., said
Mary and Martha, his children, were aged respectively 5 and 7 years; that their
mother was dead, and Rawley unmarried ; that said Wiiliam knew these facts.
‘When said William died said Rawley was still unmarried. That afterwards, on !
February 22, ’56, Rawley married said Ellen Doolittle, and petitioner was born
December 9, ’56. Rawley removed to Tazewell county March 13,°56. Mary
and Martha were of age when their father died. Petitioner is the ouly legitimate
child of said Rawley and his said wife Ellen. That he and the said Mury and Martha
are the only legitimate children of said Rawley. That in a suit for partition herein
referred to decree was rendered before marriage of said Rawley and Ellen, but
premises were not partitioned until May *56, after said marriage.

After death of said William said Rawley, Mary Doolittle, now IHandberry, and
Martha Doolittle, now Conklin, Mary and Martha being minors, without any
next friend, by their Attorney, with George W. and Amaziah D. Doclittle, two
other legatees, brought suit for partition against Irwin B. Doolittle and others,
under which proceedings one-fourth of the lands of which said testator died seized
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was set off to said Mary and Martha, subject to the rights of said Rawley under
said will; said lands so set off to said petitioners being the S. W. qr. and S. W.
qr. of the N. W. qr. of said sec. 28. That at the death of said testator, Rawley
took possession of the undivided fourth of his estate, and kept possession until
said partition ; after which he took and retained until his death, possession of the
portion so set off to said Mary and Martha. That on the day of said Rawley’s
death, said Martha was still a minor. That petitioner was born December 21,
’56, is now in his 9th year, and one of the children of said Rawley, born in lawful
wedlock, and by virtue of the said will and the law is entitled to one-third of said
S. W. qr. and S. W. qr. ot the N. W. qr. of Sec. 28 aforesaid. That he, said
Mary and Martha, are only children of said Rawley. That said Rawley on death
of said William, took an estate in possession for years, and retained said possession
until his death. That said Mary and Martha, before the death of said Rawley,
never took nor were entitled to take possession of said premises.

That said children of said Rawley took as joint tenants, and that the same conld
not be distributed until the youngest child of said Rawley became of age, until
which time said Rawley had control thereof. That petitioner was born after death
of said William, but before said legacy to said Rawley’s children was reduced to
possession, and before the contingency happened upon which distribution could
be made. That the estate given by devise of said William to said Mary and
Martha, was subject to the prior estate of said Rawley, and the contingent dimi-
nution by the birth, in lawful wedlock, to said Rawley, of other children, before
the time for distribution arrived, and the reduction to possession ot said Mary and
Martha’s estate.

That since the death of said Rawley the rents arising from said lands, and now
in bands of defendants, amounts to $2,000, the one-third of which belongs to
petitioner.

That since the death of Rawley, and since the coming of age ot said Martha,
said Mary and Martha have seized possession of and sold to Charles P. Carey
said premises, regardless of petitioner’s rights, and said possession is now held by
said Carey. Prayer that defendants be summoned to answer. That one-third of
said premises be set off to petitioner, and two-thirds to said Mary and Martha, or
said Carey. That commissioners be appointed to make partition. That defend-
ants account for all rents and profits received according to law, &e.

Petition signed and sworn to by Ellen Doolittle.

Exhibit “A.”  Will of William B. Doolittle, deceased, provides : Iirst, for the
payment of debts. Second, divides his estate into four equal parts. Then pro-
vides as follows :

To Mary Marie Doolittle and Irwin B. Doolittle, infant children of my deceased
brother, Irwin B. Doolittle, I devise and bequeath one fourth of my estate of
every kind and descriPtion whatever, with the express condition and stipulation_
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that if either of them shall die before he or she shall have arrived at his or her
majority, then and in that event, said one fourth part of my said estate shall go to
survivor ot said two children, but if at the time of my decease, neither of said two
children shall be living, then I devise and so will that said one fourth of said
estate shall become the property of my brother Amaziah D. Doolittle, George W.
Doolittle and of the children of my brother Rawley S. Doolitfle, under the same
conditiong, limitations and restrictions, as the remaining three fourths of my estate
hereinafter devised to them are attended with.

In the third place, I do hereby devise and bequeath unto my brother Amaziah
D. Doolittle the one fourth of my estate. And to my brother George W. Doolit-
tle the one fourth of my estate. And to the children of my brother Rawley S.
Doolittle the one fourth of my estate.  And I do further declare, that inasmuch
as itis my fixed will and determination that my estate shall go for the benefit of
thedevisees aforesaid, and to their lawful wives and legitimate children, and to no
other persons whatsoever, I request and will that if either of said devisees shall
depart this life before me, leaving neither lawful wite nor child, the portion of the
decedent shall be divided among the remaining devisees, their widows and chil-
dren, according to true intent and meaning of the will. -

It being borne in mind however, and I here again explicitly say and declare. that
the children of the said Irwin B. Doolittle, shall take by survivorship from each other,
and that the children of the said Rawley S. Doolittle shall likewise take by survivor-
ship from each other, this provision however not to deprive said children however
either of the said Irwin B. Doolittle or Rawley, of their share of any lapsed legacy.
And I do further willand declare that Rawley S. Doolittle, my brother, shall
have uncontrolled and absolute management and disposal of all such part of my
estate his said children at my decease shall become entitled to, until the youngest
of said children shall become of full age, use said means at his discretion without
having to account to any person or persons in court or courts whatsoever, as to
his application thereof, but it the said Rawley S. Doolittle shall die before my de-
cease, then I desire that such means or funds may be controlled by the legally
appointed guardians of said infant children as is justified and required Dby law.
But if the said Rawley S. Doolittle shall be in full life and said children shall be
deceased, then I bequeath said property to my brother Amaziah, for the use of
said Rawley, the said Rawley however, to have the use and control of the same.

And I do hereby for the purpose of having this, my last will, carried out ac-
cording to its true intent and meaning, nominate Middleton Tackaberry, Esq. the
sole executor thereof.

Proof of will.
Order appointing M. Tackaberry as Executor, July 27, *54,
Summons for defendants, dated January 3, ’65.

January 4,65, service and filing of summons,
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Demurrer to petition filed February 6,°65.  February 8, '65, demurrer over-

ruled.
February 21, 63, defendants’ default entered.

February 23,65, decree pro. confesso, and for partition of S. W. qr. and S. W.
qr. of the N. W. qr. of Sec. 28, 24 N. R., 5 W. 3d principal meridian, giving to
petitioner one-third in value and to C. P. Carey two-thirds, and appointing com-

missioners to make partition and report to this term of Court.

Also that defendants report to this Court the amount of rents received by them

from said premises to the next term.
Aftidavit of commissioners.

Report of commissioners setting off to said Sam. G. Doolittle one-third in value
of said lands, by metes and bounds, and to Charles P. Carcy the residue.

Decree confirming report of commissioners, and ordering defendants to sur-
render possession of lands set oft to Sam. G. Doolittle, and continuing cause to

next term to receive report of rents.

Suit for partition brought by Amaziah D., George W., Rawley S. Doulittle,
and Mary and Martha Doslittle, minor children of said Rawley, against Jesse A.
Nason, guardian of Irwin B. and Mary M. Doolittle, minor heirs of Irwin B.-
Doolittle, deceased, said Mary M. and Irwin B., Anne M. Nason, formerly wife of
said Irwin B., deceased, Middleton Tackaberry, Executor of will of William B,
Doolittle, deceased, and Joseph S. McIntyre, September 14, ’53.

Petition shows that William B. Doolittle made his will November 15, *51, for
which see pages 8 and 4 of abstract. That said William died July 21, ’54¢. That
said Tackaberry was appointed Executor. That said William owned at time of
his death the S. W. and N, W. qr. of Sec. 28, 24 N., 5 W., and other lands therein
described. That Amaziah D. Doolittle is entitled to one-fourth of said land,
George W. to one-fourth, and Rawley S., Mary and Martha to one-fourth. That
Irwin B. and Mary M. Doolittle, minor heirs of Irwin B. Doolittle, deceased, are
entitled to one-fourth. That said devisees are tenants in common of said estate,
and that petitioners desire a division if it can be made, if not, a sale ot said lands.

Prays proceedings and appointment of commissioners to partition under statute.

Summons issued September 14, ’55. Served on all defendants, except Maria,
and Irwin B. Doolittle, September 6, ’55. Also summons for Maria M. and Irwin,
B. Doolittle September 18, ’55. Served September 19, ’55.

Answer of M. Tackaberry admits he is Executor, Says he believes that the.
assets of said estate in his hands, and the frents for the year 1855, will pay all
debts and demands against the estate.

Wm. B. Parker appointed Guardian ad ltem for Irwin B. and Mary M,



Record pages 24, 256

Record page 23

Record pages 20, 27

V4

Record pages 28-31

Record pages %’-33

I

ecord page &)

Record page 35

Doolittle, and answers, saying he knows no reason why petition should not be

granted.

Decree giving to Irwin B. and Mary M., children of Irwin B. Doolittle,.
one-fourth of said land, George W. one-fourth, the children of Rawley S., to
wit, Martha and Mary, one-fourth. Finds that said Wm. B. died July 21, °54,
seized ot said S. W. and N. W. Sec. 28, and other lands. That M. Tackaberry,

Executor, has answered.

It is decreed that the commissioners set off to Irwin R. and Mary M. one-fourth
of said estate, to Amaziah one-fourth, to George W. one-fourth, and to Mary and
Martha, minor children of Rawley S., one-fourth, to be held as tenants in common,

if the same can be divided, and report accordingly.

Report of commissioners, filed May 2, *46, shows that they set off to Martha
and Mary, minor children of Rawley S. Doolittle, the S. W. qr. and S. W. qr. of
the N. W. qr. of Sec. 28, 24 N, R. 5 W. of the 3d principal meridian.

On motion, no one appearing, said report and the partition therein reported is

hereby approved and confirmed.
Assignment of errors:
1st. In overruling demurrer to petition.

2. Tn defanlting defendants below, and directing partition of the lands in

quesiion to be made.

3d. In the appointment of coramissioners and directions given them, and in
requiring defendants to report the rents and profits of said premises received by

them.
4th. In approving the report of said commissioners.

5th. In the rendition of said confirmatory decree, and in decreeing to petitioner,
in severalty and in fee, the lands set off to him by said commissioners.

6th. In decrecing costs against defendants below, and directing the surrender
of said sixty acres to petitioner, or his guardian.
7th. In continuing said cause on the docket of said Court.
COHRS & IRELAND,
COOPER & MOSS,
For Defendants in Error.
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