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SUPREME COURT OF ILLINOIS.

Third Grand Division, }

APRIL TERM, A. D. 1860.

JAMES H. EARR and 54
MICHAEL B. WHITE, APPEAL FROM THE
A > Iroquors Crkculr
Courr.
HIRAM E. BARSTOW.

IS

The second and third pleas of defendants below were insufficient,
and the demurrers thereto were properly sustained, because :

1. They do not show the defense which they attempt to show.

1 Chit. Pl. 545 and note 1, ib. 539.
Steuben County Bank vs. Matthewson, 5 Hill 249.
Moors vs. Parker, 3 Mass. 310.

9. Admitting the facts sought to be pleaded to be well pleaded,
still they ave insufficient in law, because they show a former re-
covery against one of three trespassers without showing execution

or satisfaction, which is not a good bar.

Livingston vs. Bishop 1 Johns. 290.
Osterhout vs. Roberts, 8 Cow. 43.

~



(2)

Thomas vs. Rumsey, 6 Johns. 26.
Hepburn vs. Sewell, 6 Har. & J. 214,
Marsh. vs. Berry, T Cow. 344.
Campbell vs. Phelphs, 1 Pick. 62.

3 On the principle stated in the 2d point, the pleas are bad ;
because the three defendants joined in them, when they were a
defense only as to one; a plea in bar must show a good defense
as to all for whom it is pleaded or it will be good for none.

1 Chit. PL. 546.
Schermerhorn vs. Tripp, 2 Caines 108.

Marsteller vs. MeLean, 7 Cranch 158.
Bradley vs. Hunt, 7 Cow. 330.

4. The appellant’s position, that the statute limits the damages
in replevin to those for mere detention, is unsound. It rather en-
gu'ges the rule of damages. At common law, damages were re-
eervable in replevin for the unlawful taking, and they may have
been exemplary. For the original tresspass, Brown and White

show no dafense by these pleas.

R. S. 1858, p. 226, s. 6.

~ Morris on Replevin, 139.
McCabe vs. Moreland, 1 Watts and Serg. 515.
Dorsey vs. Gassaway, 2 Harr. and J. 413.
Cable vs. Dakin, 20 Wend. 172.
Hopkins vs. Hoplkins, 10 Johns. 370.

II.

Errors cannot be assigned for refusing the instructions prayed
by the defendant, the evidence not being in the record.



(3)

State vs. Wilson, 2 Scam. 226.

G. & C. U. R. Co. vs. Jacobs, 20 Ill. 478.
Coughlin vs. The People, 18 Tl1. 266.
Abrams vs. Smith, 8 Blackf. 95.

III.

No point is made by appellant upon the instructions given on
behalf of the plaintiff which extends to any but the first; that
was correct, because the defendants by their sixth plea tendered
an issue which was joined by~the plaintiff, under which evidence
would have been admissible to which the instruction would have
been applicable. -He cannot complain of an issue tendered by
himself, and the appellant having omitted to set out the evidence
it must be presumed that such was given as was applicable to the

issue.

Abrams vs. Smith, 8 Blackf. 95.

Rising Sun, &e. 1. Co. vs. Conway, 7 Ind. 187.
Ketehum vs. N. A. & 8. R. Co.’ib. 391.

Low vs. Getty, 18 Tll. 493.

GOOKINS, THOMAS & ROBERTS.
Attorneys for Appellee.
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JAMES H. KARR, Et Al, 1

Printed by Deach & Darnard, 14 South Clark Street.

SUPREME COURT OF TLLINOIS.

Third Grand Division, _}

APRIL TERM, A. D. 1860.

Appellants.

N T IR
HIRAM E. BREWSTER,
' Appellee.

APPELLANTS’ POINTS.

The point presented by the decision of the Court below sustain-
ing the demurrer to the second and third pleas of the defendants,
as well as in the instructions given and refused by the Court
below, is whether a judgment for the plaintiff in an action of
replevin, with nominal damages, is a bar to an action of trespass
subsequently brought by the same plaintiff against the same de-
fendant, and another for the same taking of the same goods and

chattels.

The case of Phillips vs. Berryman, 3 Douglas’ R. 286, S. C.
26 B. C. L. 193, is in point. It was an action in the statute of
Marlbridge for taking an excessive distress. The defendant pleaded
o former recovery by the plaintiff in an action of replevin for the

same taking for the same goods. Demurrer by plaintiff. The



pluintiff argued that the object of the two actions was different,
and the damages in one are given for a different cause from the
damages in the other. That in replevin the plaintiff declares for

the unjust taking and detention, and not for the excess.

Yet the Court decide for the defendants. Lord Mansfield said,
«“ the plaintift has alveady recovered his goods and damages, for the
taking and detaining of them.” Buller J. said, “a recovery in
one personal action, is a bar to all other personal actions, upon
the same subject matter.” Citing Kitchen vs. Campbell 2 Black-
stone R. 827 S.C., 3 Wilson R. 304, in which last report the
Court, say, (it being an action of assumpsit by assignees in bank-
ruptey for money had and received,) “ We are of opinion that the
plaintiffs having brought trover in this Court, in Michaelmas term,
1796, against the Sheriff of Surry, and the now defendant, to re-
cover the value of the goods of the bankrupt taken in execution
(which action well laid) have made their election ; and there being
a verdict and judgment in that action against the plaintiffs, they
are bound forever from having the present or any other action :
for you shall not bring the same cause of action twice to a final
determination ; nemo debet bis vezart, upon this we found our judg-

ment.”

Yet the damages in trover for the goods and in assumpsit for
money had and received as the proceeds of those goods are not the
same. For, says Buller J., in King vs. Leith, 2 Durnford and East
R 141, *In ¢rover the plaintift may recover the full value of the
goods, though the sale may not actually have produced more than
half their worth ; -but in assumpsit, the assignees are only entitled
to vecover what the party really received, which is only what the

sale of the goods produced.”

The plaintiff in this case seems to have proceeded upon the as-

sumption that, if in the exercise of his election he chose the form



(3)

of action less beneficial to himself, he might afterwards pursue the
other form for the residue of what he might have been entitled to.

The cases are all the other way.

In Hite »s. Long, 6 Rand. R. 457, it is decided that after an
action of trover for a horse, the plaintiff’ cannot maintain trespass
for the injury which plaintiff sustained by having his team
stopped, and by being delayed at the time of the taking of the

horse which formed part of the team.

In Kendall vs. Stokes et al, 3 Howard R. 87, C. J. Taney deliv-
ering the opinion of the Court, says : (pp- 99-100) “ Where
a party has a choice of remedies for a wrong done to him, and
he elects one and proceeds to judgment and obtains the fruits of
his judgment, can he, in any case, afterwards proceed in another
suit for the same cause of action? It is true, that in the suit by
mandamus the plaintiffs could recover nothing beyond the amount
awarded. But they knew that, when they elected the remedy.
If the goods of a party are forcibly taken away under circum-
stances of violence and aggravation, he mﬁy bring trespass and
in that form of action recover not only the value of the property
but, also, what are called vindictive damages— that is, such dam-
ages as the jury may think proper to punish the wrong doer. But,
it instead of an action of trespass, he elects to bring trover where
he can recover only the value of the property, it never has been
supposed that after having prosecuted the suit to judgment and
received the damages awarded him, he can then bring trespass on
the ground that he could not, in the action of trover, give evidence
of the circumstances of aggravation which entitled him to demand
vindictive damages. The same principle is involved here. The
plaintifls show that they have sued for and recovered in the man-
damus suit the full amount of the award; and, having recovered

the debt, they now bring another suit upon the same cause of ac-



(4)

tion because in the former one they could not recover damages for
the detention of the money. The law does not suffer a party to
—and cites the

’

be twice harrassed for the same cause of action’
same case of Kitchen vs Campbell, Supra

In Mursh vs. Pier, 4 Rawle R. 285, the Court, after announcing
the rule, © that the plaintiff cannot have a se¢ond investigation of
the same original matter when it has passed once in rem judica-
tam ;" and, citing many cases, say *‘that the plaintifl’ may, fre-
quently, at his election, bring either trespass, trover, replevin.,
detinue or assumpsit to recover compensation for his loss of his

»
goods.

In Bendernagle vs. Cocke, 19 Wend. 207, Cowen J. at the close
of one of his exhanstive opinions, says: *“It (the rule we con-
tend for) goes against several actions for the same wrong, and
against several actions on the same contract. ~All damages occur-
ing from a single wrong, though at different times, make but one
cause of action, and all debts or demands already due by the
same contract make one entire cause of action. Each comes un-
der the familiar rule that if a party will sue and recover for a
portion, he shall be barred of the residue.”

The case of Nolte vs. Lowe, 18 Tll. 437, is to the same effect.
If a party elects the less favorable action of those to which he is
entitled, he is, after recovery, barred from the other. After
recovering upon an award, he cannot maintain an action on the
bond of submission for damages resulting from the failure to abide

by the award.

Qo in Farrington vs. Smith, 15 Johns. R. 432, it was decided
that an action of trover for a bed, was barred by a judgment for
the plaintiffs, in a previous action of trover against the same de-



(9)

fendant for the bed quilts taken at the same time. ¢ The seizuve
of the bed and bed quilts which then lay on the bed, was one
single, indivisible act, and the plaintiff ought not to be permitted
to vex.the defendant by splitting up his claim for damages into

separate suits for each article so seized.”

So in Cunningham vs. Harris, 5 California R 81, the plaintiff
having sued for twenty-two cattle and two wagons and recov-
ered twelve cattle and the wagons, was barred in a subsequent
action for the remainder of the cattle against one who held them

under the original defendant.

If, as is implied by the instructions, a p’nt of the goods were
not returned to the plaintiff on the writ of replevin, he might
have added to the declaration in the replevin suit, a count in

trover.
Dart vs. Horn, 20 I11. 212.
But whether he could add such a count or not, he could not

split up the cause of action so as to maintain two suits.

15 Johns., 432. 5 California, 81.

VAN BURENS & GARY,

Of Counsel for Appellants.
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Po=rs

SUPREME COURT OF ILLINOIS.

Third Grand Division, }

APRIL TERM, A. D. 1860.

JAMES H. KARR and

MICHAEL B. WHITE, APPEAL FROM THE
vs. > Iroquors CIRCUIT
CouRT.

HIRAM E. BARSTOW.

I.

The second and third pleas of defendants below were insufficient,
and the demurrers thereto were properly sustained, because :

1. They do not show the defense which they attempt to show.

1 Chit. PL. 545 and note 1, ib. 539.
Steuben County Bank vs. Matthewson, 5 Hill 249.
Moors vs. Parker, 3 Mass. 310.

9. Admitting the facts sought to be pleaded to be well pleaded,
still they ave insufficient in law, because they show a former re-
covery against one of three trespassers without showing execution

or satisfaction, which is not a good bar.

Livingston vs. Bishop 1 Johns. 290.
Osterhout vs. Roberts, 8 Cow. 43.



(2)

T homas vs. R;l-mseg/, 6 Johns. 26.
Hepburn vs. Sewell, 6 Har. & J. 214.
Marsh. vs. Berry, T Cow. 344.
Campbell vs. Phelphs, 1 Pick. 62.

3  On the principle stated in the 2d point, the pleas are bad ;
because the three defendants joined in them, when they were a
defense only as to one; a plea in bar must show a good defense
as to all for whom it is pleaded or it will be good for none.

1 Chit. Pl 546.
Sehermerhorn vs. Tripp, 2 Caines 108.

Marsteller vs. McLean, T Cranch 158.
Bradley vs. Hunt, 7 Cow. 330.

4., The appellant’s position, that the statute limits the damages
in replevin to those for mere detention, is unsound. It rather en-
larges the rule of damages. At common law, damages were re-
eatyable in replevin for the unlawful taking, and they may have
been exemplary. For the original tresspass, Brown and White
show no dzfense by these pleas.

R. S. 1858, p. 226, s. 6.

Morris on Replevin, 139.

MecCabe vs. Moreland, 1 Watts and Serg. 515.
Dorsey vs. Gassaway, 2 Harr. and J. 413.
Cable vs. Dakin, 20 Wend. 172.

Hopkins vs. Hopkins, 10 Johns. 370.

II.

Errors cannot be assigned for refusing the instructions prayed
by the defendant, the evidence not being in the record.
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T homas vs. R;l-mseg/, 6 Johns. 26.
Hepburn vs. Sewell, 6 Har. & J. 214.
Marsh. vs. Berry, T Cow. 344.
Campbell vs. Phelphs, 1 Pick. 62.

3  On the principle stated in the 2d point, the pleas are bad ;
because the three defendants joined in them, when they were a
defense only as to one; a plea in bar must show a good defense
as to all for whom it is pleaded or it will be good for none.

1 Chit. Pl 546.
Sehermerhorn vs. Tripp, 2 Caines 108.

Marsteller vs. McLean, T Cranch 158.
Bradley vs. Hunt, 7 Cow. 330.

4., The appellant’s position, that the statute limits the damages
in replevin to those for mere detention, is unsound. It rather en-
larges the rule of damages. At common law, damages were re-
eatyable in replevin for the unlawful taking, and they may have
been exemplary. For the original tresspass, Brown and White
show no dzfense by these pleas.

R. S. 1858, p. 226, s. 6.

Morris on Replevin, 139.

MecCabe vs. Moreland, 1 Watts and Serg. 515.
Dorsey vs. Gassaway, 2 Harr. and J. 413.
Cable vs. Dakin, 20 Wend. 172.

Hopkins vs. Hopkins, 10 Johns. 370.

II.

Errors cannot be assigned for refusing the instructions prayed
by the defendant, the evidence not being in the record.
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State vs. Wilson, 2 Scam. 226.

Q. & C. U. R. Co. vs. Jacobs, 20 Ill. 478.
Coughlin vs. The People, 18 Il1. 266.
Abrams vs. Smith, 8 Blackf. 95.

III.

No point is made by appellant upon the instructions given on
behalf of the plaintiff which extends to any but the first; that
was correct, because the defendants by their sixth plea tendered
an issue which was joined by the plaintiff, under which evidence
would have been admissible to which the instruction would have
been applicable. He cannot complain of an issue tendered by
himself, and the appellant having omitted to set out the evidence
it must be presumed that such was given as was applicable to the

issue.

Abrams vs. Smith, 8 Blackf. 95.

Rising Sun, &e. 1. Co. vs. Conway, 7 Ind. 187.
Ketehum vs. N. A. & S. R. Co. ib. 391.

Low vs. Getty, 18 TIL. 493. :

GOOKINS, THOMAS & ROBERTS.
Attorneys for Appellee.
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STATE OF ILLINOIS,
STUPREME COURT.

THIRD GRAND DIVISION:

o~

JAMES H. KARR,
AND
MICHAEL B. WHITE,
Arpernants, \ APPEAL,

&/
vs.
HIRAM E. RARSTOW,
APPELLEE.
Record page3 Suit was commenced by Hiram E. Barstow against James H.

Karr, Cyrus R. Brown and Michael B. White, on 2d of April, 1858,
in the Circuit Conrt of Iroquois County, returnable on the 19th day
of April, 1858,

“5&6 Narr, in Trespass, for taking merchandise, dry goods, &c.

« 7 Defendants demurred generall_y to the declaration.

« 10 Demurrer withdrawn.

%) Defendants pleaded, 1st, not guilty, 2d, special pleas, alledging

11 to 12 that pluintiff, at the April term of said Court, 1857, commenced an
action of replevin against James H. Karr, one of the defendants, for
the recoyery of the same goods, the taking of which are the same
supposed trespasses in the declaration in this suit mentioned. That
the writ of replevin wis returned served, and delivering the goods and

1



Page 13 chattels to Charles O, Barstow, agent of Hiram E. Barstow. To the
declaration in that suit, James H. Karr pleaded non cepit, and title
of the property in Karr, issue was joined, and the cause was tried, and
a verdict was found for the plaintiff, Barstow, and the jury assessed his
damage at $1,800. The defendant, Karr, moved for a new trial,
thereupon Barstow, the plaintiff, entered a remittitur of all the dam-
ages, except five cents, The Court then overruled the motion for a
new trial, and.a judgment was entered upon the verdict for the pro-
perty and for five cents damages, which judgment is still in full force.

¢ 18to 17 - The commencement and prosecution of the action of replevin,
substantially as in the first special ples, and that in that suit defend-
ant pleaded non ceptt, also property in John Burstow and Charles O.
Barstow, also property in Andrew J. Fuller, that issue was joined,
caused tried in October term, 1859 ; verdict for plaintiff and damages

~ assessed at $1,800. Motion for new trial remittitur by plaintiff of all
the damages, except five cents. Motion for new trial overruled and
judgment perfected for plaintiff for the property and for the damages.
¢ 19 “Fourth plea alleges that the plaintiff did, on the 30th of March,
1857, by his suit in replevin, recover from defendant, Karr, all and every
the goods and chattels in plaintiffs’ declaration mentioned, and did
then and there accept said goods, in full satisfaction and discharge of
said trespass.

« 20 Fifth plea, alleges that after the committing of the supposed tres-
passes, and before the commencement of the suit, to wit, on the 30th
of March, 1857, it was agreed that Karr should deliver oyer to plain-
tiff the goods and chattels in satisfaction, &c., of the trespass, and
that the goods were delivered in pursuance of such agreement in full
gatisfaction, &c.

94 & 925 General demurrer to the 2nd and 3d p]ens 2
Replication to 4th and 5th pleas,
7 26 The demurrers to the 2nd and 3d pleas were sustained,

97 & 30 On the 19th of November, 1838, an additional special plea yas
 filed, slleging as to the taking of said goods, actio non, und setting
up the replevin suit, the pleadings, trial and verdict of the jury for
- plaintiff, and assessing the plaintiffs’ damages at $1,800, which were
remitted to five cents, and that judgment was rendered for plaintiff
and for the damages and costs, and as to the residue of said trespass,
actio non, because plaintiff did not sustain damage other than have

already been awarded to said plaintiff in the replevin suit, &e.

To the last plea plaintiff interposed general demurrer,

¥ 31 The demurrer ‘'was overruled.
2



P. 33 to 35
« 36
“ 37 to 41
7 41
“« 49

(13 43

(13 43

11 43
(1 49

49 to 51
“ 51 to 52

“ 52 to 53

“ 55 to 63 -

(13 55

€« 56

Replication to 6th plea.

Demurrer to 3d replica.tion to 6th plea. Joinder in demurrer.
Rejoinder to replication to 6th plea.

Demurrer -to rejoinder.

Demurrer tp 3d replication to 6th plea sustained and leave given
to plaintiff to amend replication.

~ Demurrer to rejoinder sustained and leave given to amend rejoin-
der by concluding to the country.

23d Nov., 1859. Motion to discharge defendant, Brown, on ground’
“ that he has not been served with process.”

Motion overruled and plaintiff entered nolle prosequi as to Brown.

Cause tried by Jury, Nov. term, 1859. Verdict for plaintiff;
damages assessed at $600. .

Motion for new trial.

Motion overruled, and judgmenl: for plaintiff.
Appeal prayed and bond given.

Bill of exceptions.

Defendants asked the Court to give the following instructions,
L wit @

1st. The Court will instruct the jury, that the common law only
authorizes the pursuit to judgment of one action for an injury to
personal property, and it the Legislature abridge a common law
remedy for an injury, and a party pursue that remedy to Jjudgment,
that party is not allowed to bring a second action for that part of the
remedy abridged, without a special statutory provision to that effect,
and if the jury believe from the evidence, that the plaintiff, Barstow,
has received the goods, &c., in this suit, mentioned in an action of
replevin against Karr, one of these defendants, and that the taking
of said goods by said Karr, are the same trespasses complained of in
this suit, the law is for the defendants,

2nd. If the jury believe from the evidence that the plaintiff, Bars-
tow, has recovered the goods, &c., in this suit mentioned in an action of
replevin against Karr, one of these defendants, and that the taking of
said goods, &c., by said Karr, are the same trespasses cowplained of in
this suit, then the plaintiff in this suit is entitled to receive only such *
damages as he has sustained from the actual taking of said goods.

3



Page

11

(13

(13

(1

{3

56 3d. If the jury believe from the evidence that the defendant, Karr,
took said goods by process of law, and acted in the fair pursuit of his
supposed legal rights, and that the other defendants acted under his
instructions, in obeying the said legal process, the only restitution the
defendants are bound to make to the said plantiff, is to place him as
to said goods in the same situation that he was before the trespasses
were committed.

56 4th. If the Jury believe from the evidence, that the plaintiff has
recovered said goods, &c., in this suit mentioned, in an action of reple-
vin against said Karr, and that the taking of said goods, &c., in said
replevin suit mentioned, are the same trespasses complained of in this
suit, then the plaintiff in this suit is not entitled to recover dumages

5y for the detention or deterioration in value of said goods while they
were in the possession of said Karr.

57 5th. If the jury believe from the evidence, that the said goods,
&c., were, at the time they were levied upon and taken by said Karr,
the property of Andrew J. Fuller, and he had u right to the possession
thereot, then the law is for the defendants.

57 6th. That an agent cannot sell the property of his principal to
himself, unless the principal in some way recvgnize the sale, and if the
jury believe from the evidence, that Hiram E. Barstow, the plaintiff,
purchased said goods, &c., of John Barstow & Co., and C. O. Barstow,
for the benefit of A. J. Fuller, then unless said plaintiff show a sub-
sequent sale of said goods by said Fuller to said plaintiff, and prior
to the taking by said defendants, the law is for the defendants.

57 7th. If the plaintiff recover at all in this case, he must recover
upon the strength of his own title or right, and not from want or de-
fect of right or title of defendants.

If the Jury believe from the evidence, that the plaintiff, Barstow,
elected, in the first place, to proceed in an action of replevin to re-
cover said goods, &c., and that the taking of said goods complained of

58 in said replevin suit, are the same trespasses complained of in this
suit, that the election precludes the plaintiff in this action from re-
covering only such damages as were sustained from the act of tuking,
and cannot recover in this suit damages arising from detention, or
deterioration of the value of said gouds while in the possession of said
Karr.

58 That if they believe from the evidence, that Hiram E. Barstow,
the plaintiff, purchased said goods of C. Q. Barstow or John Barstow
& Co., for the benefit of A. J. Fuller, then, unless said plaintiff show
a subsequent sale of said goods by said A. J. Fuller to said plaintiff,
and prior to said taking by said defendants, the law is for the de-
fendants.



Which instructions, and each and every of them, the Court then
and there refused to give to said jury, to which ruling of said Court,
and refusing to give said instractions to said jury, the said defendants.
by their Counsel, then and there and at the time of said refusal, ex-

cepted.

Page 59 The Plaintiff asked the Court to. give the following instructions,
to wit :

“ 59 1st. There is no question before the jury, as to whether the defen-

dant, Karr, was or was not justified in taking the goods and merchan-
dise, in question, as Sheriff ot Iroquois County, and if the jury believe
+ from the evidence, that the defendants, in the month of January, A. D.
1857, wrongfully took the goods and merchandise in question of plain-
tiff, and that a part of said goods and merchandise were replevined

« 60 from said Karr, by plaintiff, that such goods and merchandise replev-
ined, between the time they were taken, and the time they were re-
plevined, were damaged by having become stained, soiled, torn, rus-
ted, wet, eaten by mice, or soiled by handling, then the plaintiff is.
entitled to recover of the defendants, the difference between the actual
cash value of such goods, and merchandise, so replevined, at the time-
they were so taken, and the value of such goods and merchandise, at
the time they were replevined ; but the jury should not, in this case,
in ascertaining the value of the goods replevined, at the time of
replevying, take into consideration the damage that plaintiff sustained,.
by reason of such goods and merchandise having become, between the
time of taking and replevying such goods, deteriorated in value, by
reason of becoming unfashionable, or unsaleable, or any other deprecia-
tion, which was the necessary consequence of the detention of said
goods.

2d. If the jury believe from the evidence, that defendants took
wrongfully the goods and merchandise in question, and that such goods.

« 61 and merchandise were the property of Barstow, plaintiff, and that
plaintiff has not been repossessed of a part of the goods and merchan-
dise in question, then the plaintiff isentitled to recover of defendants,
the actual value of the goods not returned to plaintiffs, at the time they
were taken.

& 61 3d. If the jury believe from the evidence, that defendant wrong-
fully took the goods and. merchandise of plaintiff, it is no excuse to
defendants for actual dawmage to such goods, that defendant, Karr,
took such goods and merchandise as Sheriff; in a writ of execution or
attachment against J. Barstow & Co. But if the jury believe that in
taking said goods, Karr was acting as Sheriff, and levied an execution
on the goods in good faith, believing them to be the goods of J. Bars-
tow & Co., and that he exercised proper care and skill in taking, hand-

b



) ; ling, packing, removing and storing said goods, then Karr is not liable
for any thing more than the actual damage done the same, while in his
possession, and the jury should not allow exemplary or vindictive
damages.

Page 61 4th, That if the jury believe from the evidence, that J. Barstow

4 S
& Company sold and delivered the goods in question, to Hiram E.
I G < T ‘B‘_"E“\fﬁf}“he plaintiff, in the fore part of December, 1856, and that
. “ 62 they afterwards.made-an—assizament of all their goods, wares, mer-

chandise, notes, bonds and accounts, &c., to Hiram M. Barstow, the

plaintiff, for the benefit of their creditors, that such assignment did

not carry with it the goods in question.

“« 62 5th. That the assignment of J. Barstow & Company, in evidence,
is an assignment of no other goods or chattels, wares and merchandise,
except such as is named in the schedule referred to in said assignment,
and that if no goods, chattels, wares or merchandise are named in
said schedule to said assignment, then it carried no goods, chattels,
wares and merchandige with it.

“ . 62 6th. If the jury believe from the evidence, that defendants
wrongfully took the goods and merchandise of plaintiff, and should
believe that he used all the care he could in packing and handling
such goods and merchandise, such care does not excuse defendants for

answering to plaintiff for damages to plaintiff, for actual injury 1o such

goods and merchandise.
O T And the Court did thereupon give said instructions, and each of
them to said jury, and to which ruling of said Court, and giving said

instructions to said jury, the defendants, by their Counsel, .then -and-

¥ there, at the time of the giving the same to said jury, excepted.
The jury found a verdict for the plaintiff, and the Court rendered
judgment thereon.
The defendants appealed to this Court and assign for Error :

1. The sustaining the Demurrer to the 2nd plea.

2. The sustaining the Demurrer to the 3rd plea.

3. The refusing of the Instructions asked by defendants.
4. The giving of Instructions asked by the I')lainti&‘.

5. The rendering judgment for the plaintiff.

VAxBURENS, & GARY,
Attorneys for Appellants.
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