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STATE OF ILLINOIS,
Supveme Gonet, Thivd Grad Division,

OTTAWA, APRIL TERM, 1861.

Wus. DOOLEY vs. Geo. W. STIPP,
— AND — ERrRoR T0 McLEAN.
Geo. W. STIPP »s. Wa. DOOLEY.

These two cases, by agreement are consolidated, and each party
has leave to assign cross errors, and both causes are to be heard

together.

ARGUMENT FOR DOOLEY.

Stipp brought two actions of assumpsit against Dooley, on three
notes, and a due bill. One of the notes, for a large amount, Dooley
did not owe. It had been given instead of another of the notes;
and by some means, both notes (the old note, and the new one giv-
cn in renewal) had been left with Stipp, and he sued Dooley on both
of these, together with one other note for a smaller amount, and a
due bill for $25, held by Stipp against Dooley. Dooley had no
evidence that he did not owe both of the large notes, and had been
paying Stipp fifteen per cent. interest on what he (Dooley) owed
Stipp before the suit. Stipp, by having possession of both notes,
(one of which Dooley did not owe, and Dooley being without evi-
dence to show the facts,) had obtained an unconscientious advantage
of Dooley. Dooley was in the power of Stipp. And finally, by
agreement between Stipp and Dooley, Dooley confessed judgment
in both cases at law in favor of Stipp, leaving out the note which
was not owing; but taking all the real claims Stipp had against him
and calculating interest on them at the rate of fifteen per cent. per
annum from their maturity, until the expiration of twelve months from
the rendition cf the judgments, which was all put in the face of the
Jjudgments, and execution by agreement was stayed twelve months.
Shortly afterwards, Stipp assigns the judgments to Niccolls; and
after the stay of execution had expired, Dooley pays to Nic-
colls the face of the judgments, with six per cent. interest on them
from their rendition until their payment.

Niccolls’ receipts are of payment in full, which was the face of
the judgments, and six per cent. interest on them from the date of
their rendition. After paying off the judgments to Niccolls, the as-
signee (Dooley) files his bill against Stipp and Niccolls, to recover
back the usury paid by him on the indebtedness; but afterwards




in chancery, as money inequitably extorted from the borrower.
(Palmer vs. Lord, 6th John. Chy., 99; 1st Story’s Equity, sec. 302,
page 301; 10 Bacon’s Abridgment, page 293, 4, 5; Edwards on
bills and notes, page 351; sec also dissenting opinion of Mr. Justice
Walker, in Hadden vs. Innes, 24th I1l., 385 and 386, and author-
ities there cited upon this point.)

But our statute of 1845 is conclusive as to the point, and it was
not repealed by the act of 1849.  (See Kinsey vs. Nisley, 23d IIl.,
505.) Is the confession of a judgment any more solemn act than
payment without suit? I think not; it is nothing more than the
acknowledgment of the debt of record. And can there be any more
solemn or binding act acknowledging a debt, than to pay it? It
seems to me that of the two acts, that of payment should be the
most binding, especially where it is done voluntarily; and such
payment is not a bar to the recovery of the excess over the

legal rate, at common law, as we have scen by the above authori-
ties. And by our statute, the party could recover three times the
whole interest; but this bill only secks to recover the usury over
and above the highest rate of legal interest; and is sustained by
the general principles of equity, outside of the statute. Under the

Kentucky statute of 1819, simply making a usurious contract void,
as to the usury, and leaving it good as to the principal and
legal interest, the courts decide that a party need not make a
defence at law, but may omit to do so, and then go into chancery
and recover back the usury after payment. (4th Monroe, 488; 5th
do., 394 and 470; 4th J. J. Marshal, 48.) It has been expressly
decided in Kentucky that a confession of a judgment for the usury
is no bar to recovering it back in equity—(Burnham & Co. vs. Gen-
try’s, Tth Monroe, 385—and this under a statute saying nothing
about recovering it back, but simply saying the security shall be
void only to the extent of the usury, and good for the principal and
legal interest. But shall Stipp be permitted to take advantage of
his own wrong, by suing Dooley upon a note that was in fact paid?
Dooley having no evidence of that fact, except what lay in the
breast of an unconscientious adversary, was afraid to resort to a bill
of discovery; and to prevent Stipp from getting a judgment on
both notes, was compelled to enter into the agreement to confess a
judgment for the amount due, and fifteen per cent. interest, and
then paid six per cent. on this amount—making between twenty-
one and twenty-two per cent. in fact, upon the real indebtedness.
Shall Stipp now be permitted to set up his own turpitude to pro-
tect himself, and say to the court, as in effect he does: because I
was dishonest enough to hold a note that was in fact paid, and sue
upon it, and thus compel my debtor to confess a judgment in my
favor for a large amount of usury, under the lash, that I unright-
cously and dishonestly hold over him, he is estopped by his confes-




sion of a judgment? There is no better settled principle of law,
than that a fraud will vitiate the most solemn act, be it a Jjudgment
of a court or anything else; and Stipp, in his answer, admits his
fraud, but still claims the benefit of it.

The court erred, to the prejudice of Dooley, in not decrecing
that he recover from Stipp the full amount of the usury. Dooley
might have claimed, by his bill, three times the entire interest, but
because he is not disposed to act the Shylock, and claim the full
penalty of tbe bond, is certainly no reason that he shall not recover
what he claims; and he resorts to equity to recover the usury, not
asking to recover the full amount of the penalty exacted by the
statute.

The assignment of errors made by Dooley upon the record, only
raises the point that the court erred to his prejudice in not decree-
ing to him the full amount of the usury paid by him.

As to the first point made by the counsel for Stipp; I would say,
the point simply is, that by the confession of the judgments, Dooley
is estopped from again litigating the matter. Admitting this to be
true, where no advantage is taken by one party to compel another
to confess a judgment, (which, however, I do not admit to be the
law, for the reasons above given.) yet the confession of these judg-
ments was compelled by the fraud of Stipp, he having brought suit
upon a large note, of over a thousand dollars, which he admits
in his answer Dooley did not owe him; and having this unconscien-
tious advantage of Dooley, compels him into a confession of judg-
ments for a large amount of usury, and now comes into court and
claims the advantage of his own turpitude. We quote the maxim :
“No one can take advantage of his own wrong.” Dooley, being
in the hands of an unscrupulous creditor, cannot be said to have
voluntarily confessed the judgments; and even if he had, this was
certainly no more solemn and binding act than voluntary payment;
and after such payment, there is no controversy but that the usury
might be recovered back, under our statute at the time in force.
And in Kentucky, we have seen, it has been decided that a confes-
sion of judgment is no bar to the recovery of usury.

Now, let this court establish the rule that a confession of a. Judg-
ment is final, and it at once offers a reward to the usurer to make
courts of justice the most potent engines of oppression: for a man
who will agree to pay usury, will always in the first instance, if ne-
cessary to get the money, go into a court and confess a judgment—
thus prostituting courts of justice to the purposes of the usurer,
and against the horrower, who, as all the decisions say, is not to
be deemed a voluntary agent.

Whatever may be the views of the court under the present stat-
ute, yet under the statute in force, and by which this cause is to be
decided, the confession, under the circumstances, was no bar.




As to the point that he might have made his defence at law, I
do not contest that, provided no undue advantage was taken of him-
But in this case Dooley was prevented from making his defence at
law, and was compelled to confess the judgments, by the undue ad-
vantage that Stipp had taken of him in the suits at law. And,
although he might, had it not been for this fact, have made his
defence at law, yet even then, by the statute, he was not compelled
to do so.

As to the second point, I would say, it is true, if the judgments
were correct, they drew six per cent. interest; and although Stipp
denies, in his answer, that fifteen per cent. was calculated on the
note for $593.38, yet he does not deny that it was cnmputétl on all
the balance; and a computation shows that it was caleulated upon
all, and put into the face of the judgments. The counsel for Stipp
is mistaken in saying that the decree was rendered without proof.
He made his argument from his own record, which was incomplete,
and does not contain the record of the two cases at law. These two

cases give the data for showing the usury, and do show it fully.

These are embodied in my record, which it is agreed is correct, and
is to be used by the court in deciding the case.

That the court did not err to the prejudice of Stipp in decrecing
to Dooley the amount decreed, is manifest from the proof; for the
proof shows a much larger amount of usury than that decreed.
Although the court may have given a wrong reason for its decision,
yet, if the decision is not erroneous in fact to the prejudice of Stipp,
the court will not reverse the case at Stipp’s suit. The decree is
not erroneous to the prejudice of Stipp, but is to the prejudice of
‘Dooley, as it should have decreed all the usury, which it does not
do.

As to the third point, or 4th assignment of error of Stipp; the
court did not render a final decree without proofs; but the proofs
fully sustain the decree, and would have sustained one for a much
larger amount.

Upon the whole case, then, I contend that the decree should be
reversed, upon the errors assigned by Dooley, and the cause re-
manded, with instructions to the court below to render a decree in
favor of Dooley for the whole amount of the usury, as well in the
face of the judgments, as for the six per cent. paid on the face of

the judgments. ;
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STATE OF ILLINOIS,
Supreme Gonzt, Thivd Guand Bivision,

OTTAWA, APRIL TERM, 1861.

Wum. DOOLEY vs. GEo. W. STIPP,
— AND — ERrroR T0O MCLEAN.
Geo. W. STIPP »s. WM. DOOLEY.

These two cases, by agreement are consolidated, and each party
has leave to assign cross errors, and both causes are to be heard
together.

ARGUMENT FOR DOOLEY.

Stipp brought two actions of assumpsit against Dooley, on three
notes, and a due bill. . One of the notes, for a large amount, Dooley
did not owe. It had been given instead of another of the notes;
and by some means, both notes (the old note, and the new one giv-
en in renewal) had been left with Stipp, and he sued Dooley on both
of these, together with one other note for a smaller amount, and a
due bill for $25, held by Stipp against Dooley. Dooley had no
evidence that he did not owe both of the large notes, and had been
paying Stipp fifteen per cent. interest on what he (Dooley) owed
Stipp before the suit. Stipp, by having possession of both notes,
(one of which Dooley did not owe, and Dooley being without evi-
dence to show the facts,) had obtained an unconscientious advantage
of Dooley. Dooley was in the power of Stipp. And finally, by
agreement between Stipp and Dooley, Dooley confessed judgment
in both cases at law in favor of Stipp, leaving out the note which
was not owing; but taking all the real claims Stipp had against him
and calculating interest on them at the rate of fifteen per cent. per
annum from their maturity, until the expiration of twelve months from
the rendition of the judgments, which was all put in the face of the
Jjudgments, and execution by agreement was stayed twelve months.
Shortly afterwards, Stipp assigns the judgments to Niccolls; and
after the stay of execution had expired, Dooley pays to Nic-
colls the face of the judgments, with six per cent. interest on them
from their rendition until their payment.

Niceolls’ receipts are of payment in full, which was the face of
the judgments, and six per cent. interest on them from the date of
their rendition. After paying off the judgments to Niccolls, the as-
signee (Dooley) files his bill against Stipp and Niccolls, to recover
back the usury paid by him on the indebtedness; but afterwards




dismissed his bill as to Niccolls. And on the final hearing, the
court decreed that Dooley should recover of Stipp six per cent. on
the face of the judgments, from their rendition until their payment:
being the excess over and above the fifteen per cent. in the face of
the judgments. Both parties take a writ of error—Dooley contend-
ing that the court should have given him the entire usury, over and
above ten per cent.; and Stipp claiming, that by the confession of
Judgment, Dooley was barred from obtaining any relicf.

Stipp, in his answer, tries to dodge and prevaricate, and evade
answering. Courts do not look favorably on such answers to a bill
charging usury. ‘“An evasive answer on the subject of usury shall
be taken as an admission of the usury.” (4th Bibb, 119; Tth Mon-
roe, 388; Pierce vs. Hedrick, 3d Little, 113; 4th Monroe, 488; 3d
J. J. Marshall, 11.) But he admits the main charge in the bill:
that is, that of the two large notes upon which he brought suit
against Dooley, Dooley owed only one. That one was given for the
other. This is really the main charge in the bill. He admits his
own turpitude, in suing npon paper that was in fact paid; and by
so doing he obtained an unconscientious advantage over Dooley.

The usury is proved by computation: Take the aggregate of in-
debtedness from Dooley to him—the principal is $1,579.56—the
judgments confessed amount to $1,998.47; taking the principal of
the notes, deduct credits indorsed, and calculating from their ma-
turity until the end of the stay of execution, it will be seen that fif-
teen per cent. on the amount actually due was calculated, and put
into the face of the judgments, up till the end of the stay of execu-
tion.

This cause of action arose under the old statutes of 1845 and
1849, before the statute of 1857 went into operation. There are
some mistakes of dates in the bill, but these are corrected by the
proofs.

The suits at law were commenced in March, 1856, and the judg-
ments were confessed in April, 1856, and the money paid early in
1857. The bill was filed in August, 1857. By our statute of 1845,
if any person paid more than six per cent., he could recover back
three times the whole amount of interest so paid, either in an
action at law, or a bill in equity, provided the action was com-
menced within two years after it acerued. (See Purple’s Stat., vol.
1, page 634.) This was commenced in less than one year after the
right accrued. As I understand, the action did not accrue (by the
reading of the 6th section of the act,) until the usury was paid; but
this action was commenced within less than two years after the date
of the judgments. The only question is, was Dooley, by the simple
act of confessing the judgment for the usury, precluded from recov-
ering it back after its payment? At common law, a person could
sue for and recover back usury, either by an action at law or bill
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in chancery, as money inequitably extorted from the borrower.
(Palmer vs. Lord, 6th John. Chy., 99; 1st Story’s Equity, sec. 302,
page 301; 10 Bacon’s Abridgment, page 293, 4, 5; Edwards on
bills and notes, page 851; see also dissenting opinion of Mr. Justice
Walker, in Hadden vs. Innes, 24th T11., 385 and 386, and author-
ities there cited upon this point.)

But our statute of 1845 is conclusive as to the point, and it was
not repealed by the act of 1849. (See Kinsey wvs. Nisley, 23d Ill.,
505.) Is the confession of a judgment any more solemn act than
payment without suit? I think not; it is nothing more than the
acknowledgment of the debt of record. And can there he any more
solemn or binding act acknowledging a debt, than to pay it? It
seems to me that of the two acts, that of payment should be the
most binding, especially where it is done voluntarily; and such
payment is not a bar to the recovery of the excess over the
legal rate, at common law, as we have scen by the above authori-
ties. And by our statute, the party could recover three times the
whole interest; but this bill only seeks to recover the usury over
and above the highest rate of legal interest; and is sustained by
the general principles of equity, outside of the statute. Under the
Kentucky statute of 1819, simply making a usurious contract void,
as to the usury, and leaving it good as to the principal and
legal interest, the courts decide that a party need not make a
defence at law, but may omit to do so, and then go into chancery
and recover back the usury after payment. (4th Monroe, 488; 5th
do., 394 and 470; 4th J. J. Marshal, 48.) It has been expressly
decided in Kentucky that a confession of a judgment for the usury
i8 no bar to recovering it back in equity—(Burnham & Co. vs. Gen-
try’s, Tth Monroe, 385—and this under a statute saying nothing
about recovering it back, but simply saying the security shall be
void only to the extent of the usury, and good for the principal and
legal interest. But shall Stipp be permitted to take advantage of
his own wrong, by suing Dooley upon a note that was in fact paid?
Dooley having no evidence of that fact, except what lay in the
breast of an unconscientious adversary, was afraid to resort to a bill
of discovery; and to prevent Stipp from getting a judgment on
both notes, was compelled to enter into the agreement to confess a
judgment for the amount due, and fifteen per cent. interest, and
then paid six per cent. on this amount—making between twenty-
one and twenty-two per cent. in fact, upon the real indebtedness.
Shall Stipp now be permitted to set up his own turpitude to pro-
tect himself, and say to the court, as in effect he does: because I
was dishonest enough to hold a note that was in fact paid, and sue
upon it, and thus compel my debtor to confess a judgment in my
favor for a large amount of usury, under the lash, that I unright-
eously and dishonestly hold over him, he is estopped by his confes-




sion of a judgment? There is no better settled principle of law,
than that a fraud will vitiate the most solemn act, be it a judgment
of a court or anything else; and Stipp, in his answer, admits his
fraud, but still claims the benefit of it.

The court erred, to the prejudice of Dooley, in not decreeing
that he recover from Stipp the full amount of the usury. Dooley
might have claimed, by his bill, three times the entire interest, but
because he is not disposed to act the Shylock, and claim the full
penalty of tbe bond, is certainly no reason that he shall not recover
what he claims; and he resorts to equity to recover the usury, not
asking to recover the full amount of the penalty exacted by the
statute.

The assignment of errors made by Dooley upon the record, only
raises the point that the court erred to his prejudice in not decrece-
ing to him the full amount of the usury paid by him.

As to the first point made by the counsel for Stipp; I would say,
the point simply is, that by the confession of the judgments, Dooley
is estopped from again litigating the matter. Admitting this to be
true, where no advantage is taken by one party to compel another
to confess a judgment, (which, however, I do not admit to be the
law, for the reasons above given,) yet the confession of these judg-
ments was compelled by the fraud of Stipp, he having brought suit
upon a large note, of over a thousand dollars, which he admits
in his answer Dooley did not owe him; and having this unconscien-
tious advantage of Dooley, compels him into a confession of judg-
ments for a large amount of usury, and now comes into court and
claims the advantage of his own turpitude. We quote the maxim:
“No one can take advantage of his own wrong.” Dooley, being
in the hands of an unscrupulous creditor, cannot be said to have
voluntarily confessed the judgments; and even if he had, this was
certainly no more solemn and binding act than voluntary payment;
and after such payment, there is no controversy but that the usury
might be recovered back, under our statute at the time in force.
And in Kentucky, we have seen, it has been decided that a confes-
sion of judgment is no bar to the recovery of usury.

Now, let this court establish the rule that a confession of a judg-

ment is finhl, and it at once offers a reward to the usurer to make
courts of justice the most potent engines of oppression: for a man
who will agree to pay usury, will always in the first instance, if ne-
cessary to get the money, go into a court and confess a judgment—
thus prostituting courts of justice to the purposes of the usurer,
and against the borrower, who, as all the decisions say, is not to
be deemed a voluntary agent.

Whatever may be the views of the court under the present stat-
ute, yet under the statute in force, and by which this cause is to be
decided, the confession, under the circumstances, was no bar,




As to the point that he might have made his defence at law, I
do not contest that, provided no undue advantage was taken of him-
But in this case Dooley was prevented from making his defence at
law, and was compelled to confess the judgments, by the undue ad-
vantage that’ Stipp had taken of him in the suits at law. And,
although he might, had it not been for this fact, have made his
defence at law, yet even then, by the statute, he was not compelled
to do so.

As to the second point, I would say, it is true, if the judgments
were correct, they drew six per cent. interest; and although Stipp
denies, in his answer, that fifteen per cent. was calculated on the
note for $593.38, yet he does not deny that it was computed on all
the balance; and a computation shows that it was calculated upon
all, and put into the face of the judgments. The counsel for Stipp
is mistaken in saying that the decree was rendered without proof.
He made his argument from his own record, which was incomplete,
and does not contain the record of the two cases at law. These two
cases give the data for showing the usury, and do show it fully.
These are embodied in my record, which it is agreed is correct, and
is to be used by the court in deciding the case.

That the court did not err to the prejudice of Stipp in decreeing
to Dooley the amount decreed, is manifest from the proof; for the
proof shows a much larger amount of usury than that decreed.
Although the court may have given a wrong reason for its decision,
yet, if the decision is not erroneous in fact to the prejudice of Stipp,
the court will not reverse the case at Stipp's suit. The decree is
not erroncous to the prejudice of Stipp, but is to the prejudice of
Dooley, as it should have decreed all the usury, which it does not
do.

As to the third point, or 4th assignment of error of Stipp; the
court did not render a final decree without proofs; but the proofs
fully sustain the decree, and would have sustained one for a much
larger amount.

Upon the whole case, then, I contend that the decree should be
reversed, upon the errors assigned by Dooley, and the cause re-
manded, with instructions to the court below to render a decree in
favor of Dooley for the whole amount of the usury, as well in the
face of the judgments, as for the six per cent. paid on the face of
the judgments.
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STATE OF ILLINOIS,
Supvewe Gonet, Thivd Grand Division.

OTTAWA, APRIL TERM, 1861.

Wxm. DOOLEY vs. Geo. W. S'l‘IPP,}
— AND — ERrRoR T0 MCLEAN.
Gro. W. STIPP »s. Wi DOOLEY.[

These two cases, by agreement are consolidated, and each party
has leave to assign cross errors, and both causes are to be heard

together.
ARGUMENT FOR DOOLEY.

Stipp brought two actions of assumpsit against Dooley, on three
notes, and a due bill. One of the notes, for a large amount, Dooley
did not owe. It had been given instead of another of the notes;
and by some means, both notes (the old note, and the new one giv-
en in renewal) had been left with Stipp, and he sued Dooley on both
of these, together with one other note for a smaller amount, and a
due bill for $25, held by Stipp against Dooley.- Dooley had no
evidence that he did not owe both of the large notes, and had been
paying Stipp fifteen per cent. interest on what he (Dooley) owed
Stipp before the suit. Stipp, by having possession of both notes,
(one of which Dooley did not owe, and Dooley being without evi-
dence to show the facts,) had obtained an unconscientious advantage
of Dooley. Dooley was in the power of Stipp. And finally, by
agreement between Stipp and Dooley, Dooley confessed judgment
in both cases at law in favor of Stipp, leaving out the note which
was not owing; but taking all the real claims Stipp had against him
and calculating interest on them at the rate of fifteen per cent. per
annum from their maturity, until the expiration of twelve monthsfrom
the rendition of the judgments, which was all put in the face of the
judgments, and execution by agreement was stayed twelve months.
Shortly afterwards, Stipp assigns the judgments to Niccolls; and
after the stay of execution had expired, Dooley pays to Nic-
colls the face of the judgments, with six per cent. interest on them
from their rendition until their payment.

Niccolls’ receipts are of payment in full, which was the face of
the judgments, and six per cent. interest on them from the date of
their rendition. After paying off the judgments to Niccolls, the as-
signee (Dooley) files his bill against Stipp and Niccolls, to recover
back the usury paid by him on the indebtedness; but afterwards




dismissed his bill as to Niccolls. And on the final hearing, the
court decreed that Dooley should recover of Stipp six per cent. on
the face of the judgments, from their rendition until their payment;
being the excess over and above the fifteen per cent. in the face of
the judgments. Both parties take a writ of error—Dooley contend-
ing that the court should have given him the entire usury, over and
above ten per cent.; and Stipp claiming, that by the confession of
Jjudgment, Dooley was barred from obtaining any relief.

Stipp, in his answer, tries to dodge and prevaricate, and evade
answering. Courts do not look favorably on such answers to a bill
charging usury. “An evasive answer on the subject of usury shall
be taken as an admission of the usury.” (4th Bibb, 119; Tth Mon-
roe, 388; Pierce vs. Hedrick, 3d Little, 113; 4th Monroe, 488; 3d
J. J. Marshall, 11.) But he admits the main charge in the bill:
that is, that of the two large notes upon which he brought suit
against Dooley, Dooley owed only one. That one was given for the
other. This is really the main charge in the bill. He admits his
own turpitude, in suing npon paper. that was in fact paid; and by
so doing he obtained an unconscientious advantage over Dooley.

The usury is proved by computation: Take the aggregate of in-
debtedness from Dooley to him—the principal is $1,579.56-—the
judgments confessed amount to $1,998.47; taking the principal of
the notes, deduct credits indorsed, and calculating from their ma-
turity until the end of the stay of execution, it will be seen that fit-
teen per cent. on the amount actually due was calculated, and put
into the face of the judgments, up till the end of the stay of execu-
tion.

This cause of action arose under the old statutes of 1845 and
1849, before the statute of 1857 went into operation. There arc
some mistakes of dates in the bill, but these are corrected by the
proofs.

The suits at law were commenced in March, 1856, and the Jjudg-
ments were confessed in April, 1856, and the money paid early in
1857. The bill was filed in August, 1857. By our statute of 1845,
it any person paid more than six per cent., he could recover back
three times the whole amount of interest so paid, either in an
action at law, or a bill in equity, provided the action was com-
menced within two years after it acerued. (See Purple’s Stat., vol.
1, page 634.) This was commenced in less than one year after the
right acerued.  As I understand, the action did not accrue (by the
reading of the 6th section of the act,) until the usury was paid; but
this action was commenced within less than two years after the date
of the judgments. The only question is, was Dooley, by the simple
act of confessing the judgment for the usury, precluded from recov-
ering it back after its payment? At common law, a person could
sue for and recover back usury, either by an action at law or bill




in chancery, as money inequitably extorted from the borrower.
(Palmer vs. Lord, 6th John. Chy., 99; 1st Story’s Equity, sec. 302,
page 301; 10 Bacon’s Abridgment, page 293, 4, 5; Edwards on
bills and notes, page 851; see also dissenting opinion of Mr. Justice
Walker, in Hadden vs. Innes, 24th Ill., 385 and 886, and author-
ities there cited upon this point.)

But our statute of 1845 is conclusive as to the point, and it was
not repealed by the act of 1849. (See Kinsey vs. Nisley, 23d Ill.,
505.) Is the confession of a judgment any more solemn act than
payment without suit? I think not; it is nothing more than the
acknowledgment of the debt of record. And can there be any more

solemn or binding act acknowledging a debt, than to pay it? It
seems to me that of the two acts, that of payment should be the
most binding, especially where it is done voluntarily; and such
payment is not a bar to the recovery of the excess over thg

legal rate, at common law, as we have scen by the above authori-
ties. And by our statute, the party could recover three times the
whole interest; but this bill only secks to recover the usury over
and above the highest rate of legal interest; and is sustained by
the general principles of equity, outside of the statute. Under the
Kentucky statute of 1819, simply making a usurious contract void,
as to the usury, and leaving it good as to the principal and
legal interest, the courts decide that a party need not make a
defence at law, but may omit to do so, and then go into chancery
and recover back the usury after payment. (4th Monroe, 488; 5th
do., 394 and 470; 4th J. J. Marshal, 48.) It has been expressly
decided in Kentucky that a confession of a judgment for the usury
is no bar to recovering it back in equity—(Burnham & Co. vs. Gen-
try’s, Tth Monroe, 385—and this under a statute saying nothing
about recovering it back, but simply saying the security shall be
void only to the extent of the usury, and good for the principal and
legal interest. But shall Stipp be permitted to take advantage of
his own wrong, by suing Dooley upon a note that was in fact paid?
Dooley having no evidence of that fact, except what lay in the
breast of an unconscientious adversary, was afraid to resort to a bill
of discovery; and to prevent Stipp from getting a judgment on
both notes, was compelled to enter into the agreement to confess a
judgment for the amount due, and fifteen per cent. interest, and
then paid six per cent. on this amount—making between twenty-
one and twenty-two per cent. in fact, upon the real indebtedness.
Shall Stipp now be permitted to set up his own turpitude to pro-
tect himself, and say to the court, as in effect he does: because I
was dishonest enough to hold a note that was in fact paid, and sue
upon it, and thus compel my debtor to confess a judgment in my
favor for a large amount of usury, under the lash, that I unright-
eously and dishonestly hold over him, he is estopped by his confes-




sion of a judgment? There is no better settled principle of law,
than that a fraud will vitiate the most solemn act, be it a judgment
of a court or anything else; and Stipp, in his answer, admits his
fraud, but still claims the benefit of it.

The court erred, to the prejudice of Dooley, in not decreeing
that he recover from Stipp the full amount of the usury. Dooley
might have claimed, by his bill, three times the entire interest, but
because he is not disposed to act the Shylock, and claim the full
penalty of tbe bond, is certainly no reason that he shall not recover
what he claims; and he resorts to equity to recover the usury, not
asking to recover the full amount of the penalty exacted by the
statute.

The assignment of errors made by Dooley upon the record, only
raises the point that the court erred to his prejudice in not decree-
ing to him the full amount of the usury paid by him.

As to the first point made by the counsel for Stipp; I would say,
the point simply is, that by the confession of the judgments, Dooley
is estopped from again litigating the matter. Admitting this to be
true, where no advantage is taken by one party to compel another
to confess a judgment, (which, however, I do not admit to be the
law, for the reasons above given,) yet the confession of these judg-
ments was compelled by the fraud of Stipp, he having brought suit
upon a large note, of over a thousand dollars, which he admits
in his answer Dooley did not owe him; and having this unconscien-
tious advantage of Dooley, compels him into a confession of judg-
ments for a large amount of usury, and now comes into court and
claims the advantage of his own turpitude. We quote the maxim :
“No one can take advantage of his own wrong.” Dooley, being
in the hands of an unscrupulous creditor, cannot be said to have
voluntarily confessed the judgments; and even if he had, this was
certainly no more solemn and binding act than voluntary payment;
and after such payment, there is no controversy but that the usury
might be recovered back, under our statute at the time in force.
And in Kentucky, we have seen, it has been decided that a confes-
sion of judgment is no bar to the recovery of usury.

Now, let this court establish the rule that a confession of a judg-
ment is final, and it at once offers a reward to the usurer to make
courts of justice the most potent engines of oppression: for a man

" who will agree to pay usury, will always in the first instance, if ne-
cessary to get the money, go into a court and confess a judgment—
thus prostituting courts of justice to the purposes of the usurer,
and against the borrower, who, as all the decisions say, is not to
be deemed a voluntary agent.

Whatever may be the views of the court under the present stat-
ute, yet under the statute in force, and by which this cause is to be
decided, the confession, under the circumstances, was no bar.




As to the point that he might have made his defence at law, I
do not contest that, provided no undue advantage was taken of him-
But in this case Dooley was prevented from making his defence at
law, and was compelled to confess the judgments, by the undue ad-
vantage that Stipp had taken of him in the suits at law. And,
although he might, had it not been for this fact, have made his
defence at law, yet even then, by the statute, he was not compelled
to do so.

As to the second point, I would say, it is true, if the judgments
were correct, they drew six per cent. interest; and although Stipp
denies, in his answer, that fifteen per cent. was calculated on the
note for $593.38, yet he does not deny that it was computed on all
the balance; and a computation shows that it was calculated upon
all, and put into the face of the judgments. The counsel for Stipp
is mistaken in saying that the decree was rendered without proof.
He made his argument from his own record, which was incomplete,
and does not contain the record of the two cases at law. These two
cases give the data for showing the usury, and do show it fully.
These are embodied in my record, which it is agreed is correct, and
is to be used by the court in deciding the case.

That the court did not err to the prejudice of Stipp in decreeing
to Dooley the amount decreed, is manifest from the proof; for the
proof shows a much larger amount of usury than that decreed.
Although the court may have given a wrong reason for its decision,
yet, if the decision is not crroneous in fact to the prejudice of Stipp,
the court will not reverse the case at Stipp’s suit. The decree is
not erroneous to the prejudice of Stipp, but is to the prejudice of
Dooley, as it should have decreed all the usury, which it does not
do.

As to the third point, or 4th assignment of error of Stipp; the
court did not render a final decree without proofs; but the proofs
fully sustain the decree, and would have sustained one for a nuch
larger amount.

Upon the whole case, then, I contend that the decree should be
reversed, upon the errors assigned by Dooley, and the cause re-
manded, with instructions to the court below to render a decree in
favor of Dooley for the whole amount of the usury, as well in the
face of the judgments, as for the six per cent. paid on the face of
the judgments.
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