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SUPREME COURT.

JOHN A. McNALL, )
PI'ff in Error, |
Vs, erOIN'l'S FOR PLAINTII"I-‘ IN
i ERror.
ABRAHAM VEHON, |
Def’t in Error. |

I.

The matters sct forth in the special plea, to which the Court sustained
a demurrer, amount to a Justification, and were not admissable under the
general issue. In Demick vs. Chapman, 11 Johns R. 132, the same
identical defence was cffered under the general issue but rejected by the
court. The Supreme Court held, upon writ of error, that the ruling was
correct. That to prevent a surprise and enable the parties to go to trial
upon equal terms with respect to evidence and proot of facts, it was ne-
cessary to plead this defence specially.  In Zanmer vs. Wiley, 17 Wend.
92, this casc is cited, with approbation, by Bronson, Justice; and in
Lly vs. Elle, 34 Comstock. 511, the case and its doctrines are distinctly
re-affirmed, in the Court of Appeals.

I1.

The Court below was evidently misled by aclass of cases, plainly dis-
tinguishable from the case at bar, and in which, the pleas gave no color
to the plaintiff’s action. Here, the plea is obnoxious to no such objection.
It concedes the possession of the property in the plaintiff, by a sale which
is good between the parties, but which was void as to the creditors of the
Judgment debtor.

Leyfield’s case, Coke’s R., part 10, 906.
Stephens’ Pl., 204, 205, and cases cited.
1 Chet. Pl 530

SCATES, McALLISTER & JEWETT,
Attorneys for Plaintiff in rror.
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