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~ ABSTRACT OF RECORD.

1  Appellees file their bill of complaint in Marshall County Circuit Court,
May 10th, 1860, alleging thereby that said Samuel Thompscn, on Novem-

9 ber 1st, 1858, was indebted to Harmon, Aiken & Gale in the sum of
$733.28, upon a note of that date, and filed as Exhibit ¢ A,” page 18:
and to Wadsworth & Wells in the sum of $355.01, and gave to said
James E. Aiken a note for that amount, which is filed as Exhibit «“B,™
page 18.

3  Tosecurc the payment of said two notes, =aid Thompson gave to said
Aiken, a trust deed upon real estate, which was filed as Exhibit ¢ G,” page
37, upon lots 2, 8, 6 and 7, block 42, in city of Lacon. July 10th, 1857,
said Thompson & William Fisher, as security, gave appellant their note
for $800, payable in one year, with ten per cent., being for money bor-
rowed ; on same day, gave their other note for $80, with ten per cent.,
payable at same time—filed as Exhibit *“D,” page 16. Said last note has

"4 been fully paid. Said $80 note was given without any consideration, but
was made, cxecuted and delivered upon a corrupt and usurious agreement
between said Thompson and appellant, to cover up and conceal a contract

4 for the payment of usury. 'To secure the payment of the two last men-

mentioned notes, said Thompson and his wife exccuted to appellant their
deed of trust (filed as Exhibit “E,” page 32) upon lots above deseribed.
September 12th, 1859, said Thompson paid appellant the whole amount of
interest due upon said note of $800.00 to March 10th, 1860. Filed as
5 Exhibit ¢ F,” page 16.  According to the best of complainant’s knowledge,
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&c., said appellant has received from said Thompson, upon said note of

$800, from its date to March 10th, 1860, interest at the rate of 36 per

cent. per annum, which exceeds the legal rate 26 per cent. per annum,

amounting to $768, which is wholly forfeited. As evidence of the pay-
ment of said usurious interest, they file Exhibits No. 1, 2, 3 and 4. Plead
the statutes concerning usury as a bar to the extent of such forfeiture to
any claim appellant may pretcnd to hold as a lien upon said premises, as
against said 'I'nompson, or the rights and interests of said Wadsworth &
Wells, creditors of said Thompson, as aforesaid,

That compliinants, Wadsworth & Wells, as lien creditors of said Thomp.
son, have an interest in the real estate, hercinbefore described, to the fuli
amount of the sums mentioned in their said notes.

That appellants had advertise:l siid premises for sale on the 10th of
May, 1860, to pay the sum of $800, and 10 per cent. interest thereon,
from the date of his said deed of trust.

That said complainants Wadswoxth & Wells, have always been ready
and willing and still are and offer to pay said appellant whatever may be
Justly, honestly and legally due him and they are ready and willing and
offer to pay into court, such sum as the court may deem sufficient.

That said appellant he summonerd to answer upon his corperal oath, &e.

Prayer for an injunction to restrain appellant from proceeding with said

sale and that an accomt be taken of the amcunt justly, legally and

equitably due to said defendant (appellant) upon his deed of trust, against
said Thompson, deducting from said original note all payments made, and
all forfeitures incurrcd, e

Bill sworn to by Frederick C. Wells, one of the complainants.
May 10. 1860, writ of injunction issued.
Answer of defendant (appellant) filed Septemter 17th, 1860.

Don’t know as said Thompson was indebted to Harmon, Aiken & Gale
or Wadsworth & Wells, has no knowledge of the mortgage executed to
Aiken by Thompson.

July 10. 1857, said Thompson was indebted to appellant upon two notes
one for $800 and one for §80, payable in one year with ten per cent in.
terest.  Said notes were executed by said Thompson & Fisher, and were
given for money loaned to said Thompson, that said $80 note has been
paid and was not given without consideration or to cover up and con-
ceal a usurious contract, as alleged in said bill, as he remembers the tran-
saction, nor does the interest reserved in said note exceed the legal rate.
Respondant (appellant) admits the exccution and receipt by him of the
trust decd as security for the payment of said notes; denies
the payment of interest on said note to March 10, 1860—that the re-
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ceipt marked exhibic “F” in page 16, complainant’s bill, has reference
to other and different transactions, and the money rcceived was applied
on other indebtedness. Denies the receipt of 86 per cent per annum, as

alleged in said bill, or that he has received interest exceeding the legal
rate, nor does the sun received by him amount to $768.

26 The respondent (appellant) here demurs to the bili, inasmuch as it al-
leges that the usurious interest has already been paid and that the same
cannot be recovered back cither in law or equity—that Wadsworth &
Wells cannot insist upon the forfeiture of such interest.

28  The answer adwmits the wlvertising of the real estate for sale as alleged
in said bill, denies that said Wadsworth & Wells ever were ready and will-
ing or ever offered to pay him (appellant) the amount duc on hisnote and
trust deed.

28
& That the consideration of sail note of $80,00 was money loaned by ap
29 pellant to Thompson.

29 Does not recollect the exact amount puid at the date of the receipt of
September 12. 1859, sat forth in complaants bill. That said Thompson
gave him a note promising him to pay some money, which wus discharged
by, an order on J R. Chapman of the city of Lacon, or by some of the sub -
sequent payments mentioned in said bill which one he cannot definitely
recollect, but whatever was paid him at the time of the delivery of the re.
ceipt was to apply on other und different transactions, That the words at
the foot of the receipt—1G—(the above note signed by G. S. Thompson
and William Fisher,) were written after the making and delivery of the re-
ceipt as he believes without his knowledge or consent.

30  That about $879, was paid by said Thompson to appellant as evidence
by exhibits 1, 2, 8 and 4 mentioned in said bill, page 6th, but the same,
nor any portion thereof was not received as interest upon orin part pay-
ment of said $800 note, except the one dollar mentioned in receipt No 2,
endorsed on the back of the original trust deed. That all payments made
to appellant by said Thompson are included in the foregoing exhibits, and
said $80 note, and that the same was paid to him upon other obligations
held against said Thompson, and not upon said trust deed. That the con-
rideration for the extension of pazment on said trust deed was the payment
by said Thompson of other indebtedness due to appellant, which were not
secured, but were doubtful.

31 That none of said eight hundred dollar note has been paid, but the same
and interest thereon remains wholly unpaid.

3L Affidavit of appellant attached to answer.
32 Replication filed October 10, 1860.

45  James E. Aiken for complainant, testified, injthe fall of 1858, Thompson
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told him he was cwing Wadsworth & Wells, and wished to inclu'dc that
claim with Ilarmon, Aiken & Gale, and scecure both upon one piece rof
property; the claim of Ilarmon, Aiken & Gulo,. on the Ist of 3{ay 1809,'
amounted to $788,28; Wadsworth & Wells’ claim was $355,01. Two notes
for the respective amounts were given to him, Aiken, and a mort_g‘:xgc upon
a house and lot in Lacon, to sccure the same.  This testimony objected to,

On the 2Gth of July 1859, at Lacon, Jolmson told me his claim .\\':\s noL
tully paid, that ‘Thompson had lately made ﬂ.”]m.\'lll(‘l\t (:{: the interest.
Raid Thompsen hud paid him between $300 and $100; that lhomp.s&')n then
owed him $890.00; that he and Thompson had arranged the rate of interest
between themselves, that he could net affurd to loan his money at ten per

cent; Juhnson was paying him more.

May 9. 1860, 1 and Frederick C. Wells, met Johnson in Lacon. John-
son said lie had transferred his claim to aman in Cincinnatti. I offered to
pay him theamount Thompson owed him in gold.  1e said he would .uccc'pt
the tender so faras he was concerned, but he had notling to do with it;
would see his attorney and let us know.

We had $1200 American go'd. I placed onc bagof it on the table.
Johnson sail he would wait upon T hompson until October, if ITarmon, Ai-
ken & Gale. anil Wadsworth & Wells, would guaranty the payment of his
note and interest, aml pay himn 3 per cent a month, that was the best he could

do.
Samuel Thomnson never authorized his name to ue used in this suit 1o my
It} . '

kuowledge,

At the interview with Johnson inJuly 1859, he did not mention that ho
hadany other indebtedness against said Thompson,

Cross—Framination
I'am inclined to think that Johnson did mention a judgment to me that
he held against T'hompson. ‘

Exhibit “A”" Samuel Thompson's not for $733,28 payable to Jumes E.
Aiken six months after date.

Trust deed execnted by Samuel Th ompson to James B. Aiken, Norem-
ber 1, 1858.

Exhibit “B” Samnel Thompson's note for $355,01, dated November 1st
1858, paynble to James E. Aiken 6 months after date, trust deed dated.
November 1, 1858 from Samuel Thompson to James E. Aiken,

Fredevick C. Wells testified that on the Oth of May 1859, he and Aiken
met Johnson in Lacon. - Johnson said he had transferred his claim to a
man in Cincinaati. ITe declined to give the name of the man
in Cincinnati. Aiken told him he come prepared to pay his claim vs
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Thompson. Johnson said it would take gold to pay it. Aiken said he
had come prepared for any emergency, and he would now make him
the tender in gold of all that I hompson owed him, which was secured upon
the property. Johnson said he would accept of the tender so far as he
was concerned, but did not take the money, claiming that he had no inter-
ost in the matter. Said he would see his attorney, and sce us :zain.—

77 About noon of the same day, Johnson told me he had not seen his attor-
noy. I asked him what he would charge to wait until November; he said
his money was worth three per cent. per month; that it made no diffcrence
to him what the facts were, he could get three per cent. per month; his
money had always been worth more than ten per cent. to him. Mr. Aiken
came up and commenced talking, and I went into the office. Witness fur-

79 nished $400 to make the tender for Wadsworth & Wells,

80 No money was counted.

81 1 have no interest in the firm of Wadsworth & Wells, except to get my
salary which may come out of the profits or the capital. Johnson would
not give the man’s name in Cincinnati to whom he had transfered his claim.
I am under the impression he said there was about $1200 duc on the claim.

87 Wadsworth & Wells rcceived a letter from Thompson since the com- |
838 mencement of this suit, which letter was in substance as follows:

MosiLg, May 23d, 1860.

I have just rcceived yours of the 14th instant. I received of Johnson
$800, for which I gave the two notes you spcak of. For the 12 months
extension, I paid 20 per cent. over and above the 10 per cent. in the note.
I paid the $80 note for all extension; after that and up to March 8th, 1860,

I paid 8 per cent. per month. All was paid in money, except one city
order for 7100, Johnson received a part from Robbins, a part from Chap-
man, and a part from myself. I know it was all paid.

87  The complainants and defendants rescrved full benefit of objection to
akove testimony on trial-

90 J. R. Chapman testified: I paid the order, signed by Thompson, on me
for $50, in favor of Johuson, dated Sept. 10, 1859, payable at 60 days.

(Objected to.)

~ Cross-cxamination.—Don’t know on what indebtedness it was paid. I
placed order in my drawes, and have not since been able to find it.

Enos V. Robbins testified: Paid Johnscn for Thompson, July 14, 1859,
$100, and signed note with Thompson for §185.07, payable in 60 days,
and paid it afterwards.

Fred W. Gage rented of Johnson the premises described in trust deeds ;
paid him $34.60, from Oct, 12, 1860, to January 1st.
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Henry L. Crane (after record of judgment in favor of Johnson vs.
Thompson and Fort, dated February 3, 1858, and all papers in the case
were offered) testified that Johnson’s receipt on execution, dated July 8,
1858, in full of judgment—that the amount of the judgment, §425, was
paid by Thompson in specie.

E. V. Robbins : Know of his buying wheat of Moore’s estate; L fur-
nished him $600 to pay for it. Don’t know of my own knowledge that he

bought wheat with it.

Arch. Stevens: Thompson was in business from Dec. "57 to April ’58 ;
don’t know of his buying any wheat; know of his giving order to milis to
his men; don’t know what wheat was worth.

Exhibit ¢ F”’—Receipt from Johnson for interest on his note up to 10th
day of March, 1860.

Exhibit No. 1—Agreement by Thompson to deliver to Johnson, an order
on the city of Lacon, for $100.

Exhibit No. 2—Agreement by Johnson to extend time of payment on
trust deed ; that 10 per cent. interest is still to be paid; that no part of
the $800 note has been paid, either principal or interest ; that the $80 is
paid.

Exhibit No. 3—Johnson, for $176.01, extends payment of trust deed
for 60 days from July 10, 1859.

Exhibit No. 4—Sept. 10, 1859, J. R. Chapman acceptance from Thomp-
son $100, 90 days after date.

Defendants’ Evidence.—Note, dated July 10, 1857, of Thompson &
Fisher to Johnson, for $800, payable in one year, with ten per cent. inter-
est; deed of trust, from Thompson and wife to Johnson, of same date, to
secure $880; agreement on uack thereof to extend rime of payment one

year:

G. L. Fort: Was present when Exhibit 1 was made, Page 16. I wrote
it. The agreement was given, in part, for some money Johnson claimed
Thompson owed him on the suit of Johnson vs. Thompson & Fort. The
judgment in said suic was offered in evidence by complainants. The agree:
ment is the one offered in evidence by complainant, $41.10 ouly of the
agreement was given, on account of that judgment. e allowed, also,
attorney fees in said suit. Don’t know whether it was 85, 810, or 815.—
Balance of agreement Johuson paid Thompson in cash. The §100 city
order was paid in part settlement of suit of Johnson vs. Thompson. The
transaction was July 30, 1858, The $400 note was given for money bor:
rowed by Thompson of Johnson, upon a transaction entirely from the deed
of trust and note of $800, given in conneetion with and from the $80 note,
I wrote Exhibit No. 2, page 17, dated July 30, 1858, and witnessed it. It
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is same instrument, and to have same effect as extension on back of deed
of trust did. It was written for Thompson, as he wanted one to keep.—
Wrote Exhitit No. 3, page 17, except the words hundred and seventy and
figures $176, with two ciphers over line—those words I did not write. I

witnessed it. Johnson and Thompson were present when I wrote it, and
both directed me to put one dollar as consideration. The interlined words
are written in different ink. I know said words and figures were not there
when I signed the instrument. Don’t know certainly in whose hand-wri-
ting said words are. Think I would know Johnson’s hand-writing ; can’t

say whether Johnson wrote them or not.

Cross-Examination.--Don’t know what Thompson gave Jehnson for the
oxtension; for all I know, the words might have been put in about same
time. Exhibit 1 and 2, page 17, [ think likely were made at same time.

Re-examination.—In the fall of 1859, Johnson, in the presence of
Thompson, showed me a paper of the kind of Exhibit “F ;" they then
had a conversation about a wheat transaction. Johnson had bought some

94 land of King, and was to pay him $800. Johnson and Thompson had
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been speculating in wheat a little. Johnson advanced to farmers, I think,
over $300, for partnership wheat, and wanted it back. Paper Exhibit
«“F” was then present. Don’t know that I ever saw it. If I did, the
memorandum at lower left hand corner was not upon it. It is in Thomp:
gon’s hand writing, Tn wheat transaction, I understood from both of them
that Thompson was indebted to Johnson over $300, which indebtedness
was not a part of the $800. I drew the trust deed from Thompson to
Johnson, and the $800 and $80 notes. Saw Johnson transfer to Thompson
the $880, in gold. Johnson had a note for the deficiency on the wheat
matter—think it was over $300. Johnson had another note of $35 or $37
thut he had bought of some one.

Cross-Examination.—Saw the other note for the wheat transaction in
'58 or '59. Wheat transaction was when Thompson was carrying on his
store, Saw note after Thompson left; saw it after judgment was render-
ed for $400. Thompson and Johnson were together when I saw the note,
I may be mistaken about that—I recollect seeing the note. Johnson

wanted Thompson to pay King.

Re-evamined.—Know of no other security Johnson had for any of the
notes except trust deed and $400 note. Was no other name on the wheat
note. IHeard Johnson and Thompson talk about getting the note not se-

cured paid.

Cross-Examination.—I counted the $800. 'Trust deed was first drawn,
for $800 ; Thompson took a uotion that he wanted $80 more. and I drew -
another note for it. (Objection.) Thompson talked with me about his
contract to buy wheat with Johnson, before I saw the note.

A, S. Fishburne: Thompson, in the fall of 1859, went to New Orleans ;
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then went to near Mobile ; has acted as Fishburne's agent since he left ; re-
ceived a letter from him, in substance as follows :

(

MosILE, April 29, 1860.
«T received yours of the 6th instant. If Jos. Johnson does not wait,
notify Aiken, of Chicago, Johnson demand was even $300, on the 8th

of last March.

Upon the hearing, the Court found that Johnson had received, as usu-
rious interest upon said $800, the sum of §48Y.75, and deducted the same
from the $800, and found to be due said Johnson the sum of $360.25 only;
and decreed that complainants pay the same by the 10th day of June,
1861, and complainants be substituted to, and vested with, all the rights
that defendant Johnson has to collect the same; also, decreed that upon
such payment, said Johnson should be perpetually. enjoined, &c.

Defendant prays an appeal to the Supreme Court, and files his bond.
ERRORS ASSIGNED.

In admitting improper testimony.
In rendering a decree for complainants belo.

In.not finding a sufficient amount due defendant.
In reducing the amount of defendant’s claim.
In enjoining defendant from sclling the mortgage premises.

LELAND & BLANCHARD,.
For Appellant.
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