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SUPREME COURT.

APRIL TERM, 1858.

Frederick Jacobs, ‘
who sues, &c.,
Appellee.
ads > Brief of Counsel for Appellee.

The Galena and Chicago
Union Railroad,
Apellant./

I. The evidence shows that the injury to the Plaintiff was caused by
the negligence of the servants of the defendant.

The engine was at the Aurora water-house, waiting for the eastern
train. The water getting low, the engineer started out to run west with
the engine and tender, for the purpose of pumping up. The first sixty-
four rods of this part of the road runs through a village and crosses a
public highway; it then enters upon the enclosure of the Company; but
within such enclosure, and near the track, were four or five shanties,
which were occupied by persons in the employ of the Company and by
their families, composed in part of children; persons passing to and from
the shanties on foot were accustomed to walk along the railroad track,
and boards or slats had been nailed upon the timbers of the cattle guard
to enable them to walk over without inconvenience; an ordinary regard
for the safety of the public, and for the safety of persons who might
reasonably be expected to be passing on the track and within the enclo-
sure, required that the engire should be run at a moderate speed, that a
careful look-out should be kept, that the usnal signals should be given,
and that on discovering that human life was in danger, every effort
should be made to save it. In this instance more than ordinary care
was required, since the engine had no brakes to aid in checking its
speed, which it is usual for engines to have; and since in addition to.
the engineer and fireman there was an extra hand on the engine, who.
appears to have acted as an assistant on this occasion, and who could
have aided in keeping a look-out, if any was needed. This is what
should hawe been done.

What was done? The engineer says the bell was rung until they:
arrived at the switch, 27 rods from the water-house; but the fireman
who rung the bell says it was rung but 10 rods.

No look-out was kept from the time they left the switch until the boys.
were run over, or at least until the engine was so near them that it hid:
them trom the view of the engineer.

If a look-out had been kept the children would have been seen. Mrs.
Fesler, who was between the highway and the switch, and Mrs. Cun-
ningham, who was in the farther shanty, both of them saw the children:
running on the track towards the shanties. Tt isidle to pretend that a



switch posg, or grass, or any other object obstructed the view. The tes-
timony of Scoville, Colby, Mrs. Fesler, and, indeed, of the engineer and
fireman, put to flight any such pretence.

If this is running an engine with proper care, it is difficult to imagine

athat would constitute negligence, short of a wilful and premeditated injury.

But the defendant answers, that, although there may have been neg-
ligence on the part of its servants, yet that the plaintiff cannot recover,
because he was a trespasser, and because he was himself guilty of neg-
ligence. To this we reply :

I1. The plaintiff was not a trespasser, for he was on the land of the de-
fendant by the permission of the defendant.

The evidence does not show by whom the shanties were built, but the
presumption is that they were built by and belonged to the company.
At any rate, we have the right to conclude that they were occupied by
the permission of the company, and that it was with the knowledge and
permission of the company that persons were accustomed to use the
track in going to and from the shanties.

Redfield on Railways, page 380-385.

It is useless to assert that this was without the knowledge or consent
of the company, for we find the shanties still standing and occupied,
and the track still used as before up to the time of the trial, a year and
a half after the accident.

It appears that Mrs. Kell, who occupied the further shanty, was one
terms of neighborly intimacy with the family of Jacobs, the father of
the plaintiff, and that she had at two different times, a few days before-
the accident, taken the children to her house. The children and their
parents had a right to suppose that they would be welcome visitors at
her house whenever they should go there. The Company, in permitting
Mrs. Kell to reside there, is presumed to have consented that she might.
o back and forth, and might visit her neighbors and be visited by them.
Cowen’s Treatise, 3d ed., vol. 1., p. 404—4th ed., sec. 506. The cir-
cumstance that her house was a poor one, and she a person in humble-
life, can make no difference. The rights of the parties would be the-
same if she had resided there in a fine mansion instead of in a poor
shanty, and had been the wife of the president of the company instead
of a day laborer in its employ.

ITL. There is no evidence of negligence onthe part of either the parents
or the children.

The parents had never permitted the children to wander on the road,
or to go there unattended. The mother had no reason to suppose they
would go there at the time in question. In permitting them to go out
of the honse into their enclosed yard, unattended, she was not guilty of
a want of ordinary care. She granted a reasonable request, but accom-
panied her consent with such directions as a careful mother would na-



turally give. The children were absent but from five to ten minutes;
not longer than might be necessary for the purpose for which they went
out. No bell or whistle or sound of cars was heard, to notify her that
danger was near, so that she might look out and be sure that her children
had not strayed away. She had a right to suppose that other persons
would use ordinary care, and she was not guilty of negligence because
she acted on that supposition.

City of Chieago vs. Mayor, 18 IlL., p. 360.

If this mother was negligent, no families that are poor or in moderate
circumstances, can reside any where in the neighborhood of a railroad,
for each child would need an attendant. To charter a railroad would be
in effect to depopulate the country thSugh which it would pass. The
whole route would have to be abandoned to the company and its agents.

But the counsel for the appellant insists that the passionate reproaches
of the father prove that the mother was negligent.

Tt may be observed that no amount of talk, subsequent to the accident,
could alter the facts of the case. Butis it surprising that the father
should have used such language? His two oldest boys lay before him,
bloody and mangled, and he supposed them about to die. In his frenzy,
and without any knowledge of the circumstances of the case, he blames
his wife. Many a man has abused an unoffending woman for less cause
than that. On being assured by Mrs. Highland that the mother “was
not at all to blame,” he ceased his reproaches. And upon such inco-
herent ravings of a distracted parent, does the defendant rely in this case,

But the counsel says the children were negligent. It may well be
doubted whether or not, in a case like this, where the children are under
the immediate care of their parents, and there is shown to have been no
want of proper care on the part of the parents, negligence can be imputed
to the children, owing to their tender years, whatever may have been
their conduct. '

T W- But the children were not negligent. They were going where they

had been before, and where they supposed they would be welcome.
They went by the usual route, and without loitering by the way. If-
they had been standing still they might possibly have heard the noise
made by the running of the engine in time to have escaped ; but since
they were ahead, running in the same direction, they would not be
likely to hear it in time. The engine was evidently running at high
speed, for it run some 14 or 15 reds before the engineer could stop it.
They were run down without warning and without excuse. A person -
of full age might have met with the same fate under like circumstances.

Such being the facts in the case, as appears from the evidence, the
jury were warranted in finding a verdict for the plaintiff. It is difficult
to see how they could have found otherwise, and have regarded their
oaths. Yet,under these circumstances, the counsel complains that there

is no evidence to warrant the finding of the jury !-



V. Even if this Court should be of opinion that the jury ought to have
found for the defendant, yet this is not one of those cases where
a verdict will be set aside, or a judgment reversed for that reason.

The Judge before whom the case was tried; was satigfied with the
result, and he, having seen and heard the witnesses on the stand, was
better prepared to judge of the merits of the case than this court can be;
upon written evidence. :

This question of negligence is a question of fact for the jury, and not
of law for the court.

Redfield on Railways, page 333.
Pierce on Railways, page 282.

V1. There is no error in the instructions of the Judge.

If it was a proper case to be submitted to the jury—if there-was any
evidence to warrant a finding for the plaintiff—the instructions are,
correct. At least the defendant has no right to find fault with them.
No leaning in our favor is shown, but we were held to the strictest rules
of law on every point in the case.

The counsel would be satisfied with nothing short of an instruction
which amounted to saying to the jury, that the plaintift was not entitled
to recover. Such an instruction he could not get, and we trust this
eourt will not say he was entitled to it.

As regards the authorities cited" by the counsel for the appellant, we
do not find that we are obliged to quarrel with any of them in order to:
support this verdict.

There seems to be some difference in the decisions of the courts, as to-
the negligence on the part of the plaintiff which shall prevent a recovery.

Without following the extreme cases on either side, the reasonable
rule seems to be fairly stated in Parsons on Contracts, vol. 1, p. 702.

See, also, Angell on Carriers, sec. 561-562.

As respects the case of Hartfield vs. Roper, 21 Wend., 615, although:
it may not be necessary for the court to have any reference to that case
in deciding this one, yet, since great prominence has been given to that
decision, and to the opinion of the judge, by the counsel for the appellant,.
we feel free to say that we consider that decision and opinion neither
good law nor good sense. It is generally regarded as an ewtreme case,.
in which the doctrine discussed was carried to an excess of refinement
not warranted by former decisions, nor by the facts in that case, nor
founded on any sound principle. The courts of other States hesitate to
follow it; respectable writers speak of it with disapproval, and the strong:
and growing inclination is to disregard it.

See Redfield on Railways, p. 380, note 1.



Defendants everywhere, in actions of this nature, are accustomed to
quote that decision with the greatest confidence, no matter how aggra-
vated a case of negligence may be shown against them. The courts
profess to have a great regard for infants, but that decision treats them
with the greatest severity. Human beings are not to be placed on the
same level with sheep and cattle. Children are not to be run over with
impunity, either on highways or on railroads. We trust this court will
be slow to #ndorse, much less to ewtend, a doctrine which shocks the
moral sense and does violence to the humane instincts of us all.

GOODRICH & FARWELL,
Coumsel for Appellee.
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SUPREME COURT.
APRIL TERM, 1858.

Frederick Jacobs,
who sues, &c.,
Appellee.
ads. > Brief of Counsel for Appellee.
The Galena and Chicago
Union Railroad,
Apellant.

I. The evidence shows that the injury to the Plaintiff was caused by
the negligence of the servants of the defendant.

The engine was at the Aunrora water-house, waiting for the eastern
train. The water getting low, the engineer started out to run west with
the engine and tender, for the purpose of pumping up. The first sixty-
four rods of this part of the road runs through a village and crosses a
public highway; it then enters upon the enclosure of the Company; but
within such enclosure, and near the track, were four or five shanties,
which were occupied by persons in the employ of the Company and by
their families, composed in part of children; persons passing to and from
the shanties on foot were accustomed to walk along the railroad track,
and boards or slats had been nailed upon the timbers of the cattle guard
to enable them to walk over without inconvenience; an ordinary regard
for the safety of the public, and for the safety of persons who might
reasonably be expected to be passing on the track and within the enclo-
sure, required that the engire should be run at a moderate speed, that a
careful look-out should be kept, that the usual signals should be given,
and that on discovering that human life was in danger, every effort
should be made to save it. In this instance more than ordinary care
waf required, since the engine had no brakes to aid in checking its
speed, which it is usual for engines to have; and since in addition to.
the engineer and fireman there was an extra hand on the engine, who.
appears to have acted as an assistant on this occasion, and who could
have aided in keeping a look-out, if any was needed. This is what
should have been done.

What was done? The engineer says the bell was rung until they
arrived at the switch, 27 rods from the water-house; but the fireman
who rung the bell says it was rung but 10 rods.

No look-out was kept from the time they left the switch until the boys
were run over, or at least until the engine was so near them that it hid
them from the view of the engineer.

If a look-out had been kept the children would have been seen. Mrs.
Fesler, who was between the highway and the switch, and Mrs. Cun-
ningham, who was in the farther shanty, both of them saw the children
running on the track towards the shanties. It is idle to pretend that a
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switeh post, or grass, or any other object obstructed the view. The tes-
timony of Scoville, Colby, Mus. Fesler, and, indeed, of the engineer and
fireman, put to flight any such pretence.

If this is running an engine with proper care, it is difficult to imagine

carhat would constitute negligence, short ofa wilful and premeditated injury.

But the defendant answers, that, although there may have been neg-
ligence on the part of its servants, yet that the plaintiff cannot recover,
because he was a trespasser, and because he was himself guilty of neg-
ligence. To this we reply:

[1. The plaintiff was not a trespasser, for he was on the land of the de-
fendant by the permission of the defendant.

The evidence does not show by whom the shanties were built, but the
presumption is that they were built by and belonged to the company.
At any rate, we have the right to conclude that they were occupied by

) ) g 24 )
the permission of the company, and that it was with the knowledge and
permission of the company that persons were aceustomed to use the
track in going to and from the shanties.

Redfield on Railways, page 380-385.

It is useless to assert that this was without the knowledge or consent
of the company, for we find the shanties still standing and occupied,
and the track still used as before up to the time of the trial, a year and
a half after the accident.

It appears that Mrs. Kell, who occupied the further shanty, was o
terms of neighborly intimacy with the family of Jacobs, the father ot
the plaintiff, and that she had at two different times, a few days before
the accident, taken the children to her house. The children and their
parents had a right to suppose that they would be welcome visitors at
her house whenever they should go there. The Company, in permitting
Mrs. Kell to reside there, is presumed to have consented that she might
00 back and forth, and might visit her neighbors and be visited by them.
Cowen’s Treatise, 3d ed., vol. 1., p. 404—4th ed., sec. 506. The cir-
cumstance that her house was a’poor one, and she a person in humble
Jife, can make no difference. The rights of the parties would be the-

~same if she had resided there in a fine mansion instead of in a poor

shanty, and had been the wife of the president of the company instead
of a day laborer in its employ.

1L There is no evidence of negligence onthe partof either the parents
or the children.

The parents had never permitted the children to wander on the road,.
or to go there unattended. The mother had no reason to suppose they
would go there at the time in question. In permitting them to go out
of the house into their enclosed yard, unattended, she was not guilty of
a want of ordinary care. She granted a reasonable request, hut accom-
panied her consent with such directions as a careful mother would na-
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turally give. The childven were absent but from five to ten minutes;
not longer than might be necessary for the purpose for which they went
out. No bell or whistle or sound of cars was heard, to notify her that
danger was near, so that she might look out and be sure that her children
had not strayed away. She had a right to suppose that other persons
would use ordinary care, and she was not guilty of negligence because
she acted on that supposition.

City of Chicago vs. Mayor, 18 Ill., p. 360.

If this mother was negligent, no families that are poor or in moderate
circumstances, can reside any where in the neighborhood of a railroad,
for each child would need an attendant To charter a railroad would be
in effect to depopulate the country thoufvh which it would pass. The
whole reute would have to be abandofied to the company and its agents.

But the counsel for the appellantinsists that the passionate reproaches
of the father prove that the mother was negligent.

Tt may be observed that no amount of talk, subsequent to the accident,
could alter the facts of the case. Butis it surprising that the father
should have used such language? His two oldest boys lay before him,
bloody and mangled, and he supposed them about to die. In his frenzy,
and without any knowledge of the circumstances of the case, he blames
his wife. Many a man has abused an unoffending woman for less cause
than that. On being assured by Mrs. Highland that the mother “was
not at all to blame,” he ceased his reproaches. And upon such inco-
herent ravings of a distracted parent, does the defendant rely in this case.

But the counsel says the children were negligent. It may well be
doubted whether or not, in a case like this, where the children are under
the immediate care of their parents, and there is shown to have been no
want of proper care on the part of the parents, negligence can be imputed
to the children, owing to their tender years, whatever may have been
their conduct.

Ir W~ But the children were not negligent. They were going where they

had been before, and where they supposed they would be welcome.
They went by the usual route, and without loitering by the way. If
they had been standing still they might possibly have heard the noise
made by the running of the engine in time to have escaped; but since
they were ahead, running in the same direction, they would not be
likely to hear it in time. The engine was evidently running at high
speed, for it run some 14 or 15 rods before the engineer could stop it.
They were run down without warning and without excuse. A person
of full age might have met with the same fate under like circumstances.

Such being the facts in the case, as appears from the evidence, the,
jury were warranted in finding a verdict for the plaintiff. It is difficult
to see how they could have found otherwise, and have regarded their
oaths.  Yet,under these circumstances, the counsel mmpldms that there,

is no evidence to warrant the finding of the jury !
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V. Even if this Court should be of opinion that the jury ought to have
found for the defendant, yet this is not one of those cases where
a verdict will be set aside, or a judgment reversed for that reason.

The Judge before whom the case was tried, was satisfied with the
result, and he, having seen and heard the witnesses on the stand, was
better prepared to judge of the merits of the case than this court can be,
upon written evidence.

This question of negligence is a question of fact for the jury, and not
of law for the court.

Redfield on Railways, page 333.
Pierce on Railways, page 282.

V1. There is no error in the instructions of the Judge.

If it was a proper case to be submitted to the jury—if there was any
evidence to warrant a finding for the plaintiff—the instructions are
correct. At least the defendant has no right to find fault with them.
No leaning in our favor is shown, but we were held to the strictest rules
of law on every point in the case.

The counsel would be satisfied with nothing short of an instruction
which amounted to saying to the jury, that the plaintiff’ was not entitled
to recover. Such an instruction he could net get, and we trust this
conrt will not say he was entitled to it.

As regards the authorities cited by the counsel for the appellant, we
do not find that we are obliged to quarrel with any of them in order to
support this verdict.

There seems to be some difference in the decisions of the courts, as to-
the negligence on the part of the plaintiff which shall prevent a recovery.

Without following the extreme cases on either side, the reasonable
rule seems to be fairly stated in Parsons on Contracts, vol. 1, p. 702.

See, also, Angell on Carriers, sec. 561-562.

As respects the case of Hartfield vs. Roper, 21 Wend., 615, although
it may not be necessary for the court to have any reference to that case
in deciding this one, yet, since great prominence has been given to that
decision, and to the opinion of the judge, by the counsel for the appellant,
we feel free to say that we consider that decision and opinion neither
good law nor good sense. It is generally regarded as an extreme case,
in which the doctrine discussed was carried to an excess of refinement
not warranted by former decisions, nor by the facts in that case, nor
founded on any sound principle. The courts of other States hesitate to
follow it; respectable writers speak of it with disapproval, and the strong
and growing inclination is to disregard it.

See Redfield on Railways, p. 380, note 1.



Defendants everywhere, in actions of this nature, are accustomed to.
quote that decision with the greatest confidence, no matter how aggra-
vated a casc of negligence may be shown against them. The courts
profess to have a great regard for infants, but that decision treats them
with the greatest severity. IHuman beings are not to be placed on the
same level with sheep and cattle. Children are not to be run over with
impunity, either on highways or on railroads. We trust this court will
be slow to #ndorse, much less to extend, a doctrine which shocks the
moral sense and does violence to the humane instinets of us all.

GOODRICH & FARWELL,
Counsel for Appellee.
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