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Supreme Gowet---Thivd Grand Division,

HENRY TURNEY, MARY ELLEN URNEY, ]

AND NANCY JANE TURNEY,

vs.
NANCY J. TURNEY, Administratrix of
JOHN TURNEY, deceased. J

(p- 1.)
(p. 2.)

251539

(p. 24.)

(p. 25-6,
Tand 8,)

(p. 81.)

(p- 32,)
(p- 83.)

(- 34.)

(p. 87)

} Error to Jo Daviess County.

Abstract and Brief.

This was a petition by Nancy J. Turney, as Administratrix of the estate of
John Turney, deceased, in the County Court of Jo Daviess County, for the
sule of the real estate of the decedent fo pay the debts of the estate. The No-
tice of intention to apply for an order of sale will be found on page 20 of the
Record, and is in the following words, marked as exhibit (C):

“Notice is hereby given, that the undersigned will make application to the
Jo Daviess County Court at the next term thereof to be holden at Galena, on
the Firsr MoxpAY oF Jury next, for an order to sell the real estate of which
John I'urney died seized for the payment ot the debts of the said deceased.

NANCY JANE TURNEY, Adm’x.

“May 21st-29-Gw. ot John Turney’s estate.”

To this is appended the publisher’s certificate that the above was published
six weeks successively in the North Western Gazette and Galena Advertiser,
the first of which publications was on the 21st day of May, 1847.

At the September term of the court, A. D. 1847, the administratrix filed her
petition, and the foregoing notice.

The petition fails to set forth the names of the heirs of Turney, but there is
an allegation of their minority, and prayer for Guardian ad litem; refers to
exhibit (C) as the notice given of intended application. )

At the said September term of the court, an order of sale was made for the
sale of the real estate.

At the April term of the court, 1848, the petitioner came into court, and,
on her motion, had so much of the order of the former term vacated, as re-
quired the sale of a portion of the property, alleging a misdescription of the
property as to which the order was made ; and leave was given to amend the

etition so as to properly deseribe the real estate of the decedent, and a Guar-
(§z'an ad litem was then appointed for the infants.

Amended petition sets out a corrected description of the real estate ; names
the heirs of Turney; alleges them to be infants, and prays appointment of a
Guardian ad litem, also sets out that two of the lots had beer: sold under the
former order of sale.

Guardian ad litem answers, that defendants are strangers to the matters con-
tained in the original and amended petitions; that they are minors, and claim
such interest in the premises as they are entitled to, and subimit their interests
to the protection of the court.

At the said April term, 1848, a further order of'sale was made by the court,
directing the balance of the real estate to be sold according to its amended de-
scription.

At the May term, 1849, the administratrix filed her re ort, reciting sale of
two of the lots under original order of sale, before amended petition was filed
and amended order obtained, and a sale of the balance of the property under
the original and amended orders of sale; which report was approved.
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POINTS AND AUTHORITIES.

7 e 7—1%
L//A{ o= Az M % The notice of intention to apply for the sale of the real estate did not conform
//((,(fd,c,d_m s ‘2ensls, to the law. The statute especially provides, that the notice should request all

. ersons interested in the real estate to show cause why it should not be sold for
b AV T e i A gle purpose of paying the debts. Revised Statutes, %;age 558.

Aow L7, o I Y8, The object of the law was, that parties so interested should be thus apprised
of their right to show cause against it, and the statute expressly requiring it to
be set forth, the notice was fatally defective in omitting it.

There was no proof of the publication of the notice before the court. The
publisher’s certificate did not conform -to the law, and hence it did not prove
it. The statute requires that the publisker shall give the dates of the first and
last publications containing the salrlne. Revl. Stat. p. 47.

: . The notice in this case sets forth that application would be made at the Jul
//é m&—w S term, A. D. 1847, of the court. No apis})icatiou whatever was made at tlu‘z};
Jeas " of ca b term ; no petition then presented; no case then docketed, or instituted ; no
ot ab oo T S e ) step \\ihatever taken until t&le Selprember ter]m o{' the court, w%))en for the ﬁrs(;
- 5 - time the case was presented to the court under the notice, as above given, an
/8 ,// Gl R e the proceedings W(lzre then had under said notice. It is respectfnﬁy submit-

/ W, ted, that this was clearly erroneous and rendered the whole procecdings irreg-
/M e & o ten "Aﬂ,?( ular and void. TFor the Administratrix to have availed herself of the notice

. given, she should at the July term have presented her petition and appeared
'W no#t ”“f"”'h : at that term. The reasonable presumption would be that parties interested to
forteo M v oppose the sale, would appear at that term, and finding no petition filed, or

proceeding instituted, would reasonably conclude that the intention was aban-
doned. Tailing to prosecute or present her petition at the time, or term fixed
in the notice, or to appear, or take any steps at that term, she should have giv-
en another notice before proceeding at a subsequent term.

The first order of sale, and under which two of the lots were sold, was fur-
ther irregular, because the names of the heirs were not set forth in the peti-
tion,falthough it is alleged that there were heirs, and that they were all minors,
and for the further reason that no Guardian ad litem was appointed or answer-
ed for them. . 17284 2 26 .

The subsequent proceedings at the” April term of the Court, A. D. 1848,
permitting an amended petition to be filed, and in vacating a portion of the or-
der of the former term, was done without notice to the parties interested, and
therefore irregular. Coughran vs Gutcheus, 18th Il1. 890.

M. HAY,
for Plaintiffs in Error.
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SUPREME COURT, i
To the Clerk of the C. ————— Court for the County M — Gresting:

%Bﬂmﬁf, Chy the ecord and /&zomcré'% o, s alie o the’ renditon’ r//
the /26[&772672# ofo @ /&/ézz which) was iw the ooz
Gourt/ % \gn/m//y /e//my the //_/

STATE OF ILLIN OIS=}55. @he People of the State of llinois,

Gor horeoft foocers
MM ’ %M(‘/’ﬁ /{_"Z_‘i _______________ &M
M Zonn s, .o 7

s s we are’ tnfoimdd

(//) %:' mﬁyz/zbz/j ____________________________________ and we tein .zm//m/f. that coror should le
coveectod, % any Hhere 4o o/ dine fovm: and manncr, and l/a//}zd/zé'(/ te done
/o the /mw/z&u (/07’(’4(&52/,’ command o that 7 v /)/[émwz/ h/a%’% 7% //émz{
o (/zijlz}zc///), and 0//["724/‘) welthout f/&/&}/, send’ Lo our ; /mjécw 0// ther S -
///wmﬂ Gowst! ther record and /A'zof'cg(4éz, 25 o/ e //1&:5&/‘ aforesacd with
; all /%'774 /‘om.'//“%y' e sames wndor yorr deall L, Jo Hhal we may fave: the
Jane/ /;’/-oriy ot ¥ /"'?;d/z:md aforcsact al Cllawa, i the County {/,// -
ikl or/ the! //M// C—ﬂ?zw/myg (%57‘ the thied @//wm/z(py 7/ G&/Z// next, thal
he recotd and /zzaccetz/z}fyd_, /”’f/ //}M//r’né’ﬂ e may caude lo e dine //ﬁﬂ}&’_.

lo corveel e cuior, M‘%?‘/f) a/' '7’(5-7//’) ozy[/g le do done (zc/fﬁﬂééy lo law!

Witness, Fe Fon. Setn 2D, Gator, W/x)‘f/ﬁ

‘ Sudlice! //’ i sl Couil, and the’ Coall

//:';/,‘/// . at CAlwear, /A/d\&‘—r wwy> (//
. e e f//azw (/" @//9‘.$f?(/
ne thousand . /}//).ﬂ/m ém‘///m//%..“_.. 2le, )

_N_...q_:/d.é'fﬂﬂ-—\/("‘i-,.

Clerk of the Supreme Court.
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de %// Con ey, et VA U S
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C“{% wow i of §§§ ¢, 99 %@ege $e5eHHS:

'lhat \\e, OZ ////L é%n/ L%M 7/ / :ﬂ/f/(//l//ny //M{u«@/
N,d‘// 4\/*// Uret 0%1\2//1'147(7 T /{/WW S Aars e
S

“4re held and ﬁlm]) bound unto%ﬁ" C//

e 7/
JT%&/W77 , Aeeenno A -

lheirs, executors, admjdistrators and assigns, in the penal sum of <~ (fa—g %ﬁ/t} W() __ dollars,

for the payment of which, well and truly to be made, we, jointly and severally, bind ourselves, our heirs. ex-

ceutors, administrators and assigns, firmly, by these presents.

Witness our hands and seals, this _émm,ﬁ ~day of )7‘*””% A. D. 18/

The condition of the above obhgatlou is such that, whereas the sau% %/7 @w7 //< /’7 é {éa,./
f%ﬂn &y ﬂéﬂ/ /Ln\17 H—Aé«u« KA/ it 7/06&44 1

luu;suéi out of the Supreme Court for the S:mw.l Gland Division of the State of Illineis, a writ of error
~to the Seszy/ Court within and for the county of (%/‘JWU, i) said Division and State, uponw
0‘% 1ende1ed by saxd%:m?(}oult at ¥/ WMMJ/X / term, A.D. 189‘8’ for %3 Prte /
& CeZim (esk mﬁdmyw me 7{4&/&‘/4/% mwy d‘{o/,-a

which writ of CITor Was, b} order of 77 7{7%/71///w Ca aﬂﬂrp

made a SUPERSEDEAS.

Now, if the said%»ydtnﬁ 71144/ (g//;'uz 97//14 Lif, Mﬂ”‘"/yﬁzu"//bw‘;u?/ﬂ/ /4«/
xe&/‘/ﬂw\ 775(//‘—4‘ c‘/f 7Mfr\ ?
shall prosecute the said writ with effect, and without delay, and shall, moreover, f@-—b—b&_u..l

,// o V - e % all such

: ' /. ;
costs, interest and damages as may he awarded agaxn’s‘?ﬁ@, in case the sald,‘]adgmoﬁt of the said Gu'-m.“//y,

Court shall be affirmed by the said Supreme Court, then this obligation to be void—otherwise to rem.nu in

full force and effect. -

A

ﬂ/zx ’1/1/ //'/f"f’ / [ seaL]
e éc/z/w- sl [ SRR

B AT t/‘.‘f'?.’_fsf_._. --a] SBAL]

7> oY
—’/4///’///”/ /( ///-’/7 (6"}‘-; o
‘1/;/' Grese o /‘/ ,/r((//tf -

Q-
“y

\'/l((/{‘urll" //(//1 I/ (,/ﬁ



%4) et J-/560,



	image00001
	image00002
	image00003
	image00004
	image00005
	image00006
	image00007
	image00008
	image00009
	image00010
	image00011
	image00012
	image00013
	image00014
	image00016
	image00017
	image00018
	image00019
	image00020
	image00021
	image00022
	image00023
	image00024
	image00025
	image00026
	image00027
	image00028
	image00029
	image00030
	image00031
	image00032
	image00033
	image00034
	image00035
	image00036
	image00037
	image00038
	image00039
	image00040
	image00041
	image00042
	image00043
	image00044
	image00045
	image00046
	image00047
	image00048
	image00049
	image00050
	image00051
	image00052

