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Supreme Court of the State of Illinois;

APRIL TERM, 1858.

BENJAMIN O. HODGE, |
Appellant, ‘l
V8. |
Marcrs D. " Grimax, W | In Cuaxcery. Aprran rrom Coox.
C. D. Graxnis, axp M. |
A. Farwery, Appellees. |

Josuenr A. Ware, Solicitor for Complainant and Appellant.

Marurr & Tarr, Solicitors for Defendants and Appelees.

COMPLAINANT'S ABSTRACT OF THE RECORD.

BILI.
BENJAMIN O. HODGE,
2. State of 1linvis, Cook County Cowrt of
Marcus D. Givax, Woan | Comvmon Pleas.

C. D. Grawnis, axp M. i
A. FarweLL. J

Ix Cmaxcery. Seeremper Tery, 1857
To the Honorable John M. Wilson, Judge, ele.:

The Bill states: _
I. That the complainant was indebted to the defendants on the Tth day of
July, 1857, in a certain sum of money, for which indebtedness the defendants
3 requested him to give his note at sixty days, and promised him that they would
allow him that time to pay said indebtedness, if he would give his note; that being
desirous of the extension, he did so, and drew the note, which is hereinafter set
forth ; that he also signed, in connection with said note, and on the same sheet of
paper, a power of attorney, in the usual form, ete., to enter up judgment on said
4 note, at any time after the same became due; that it was the distinet understanding
between him and the defendants that he was to have sixty days’ time in which to pay
the note.
II. The bill further states, that, on the 9th day of July, 1857, the said defend-
ants caused judgment to be entered upon said note against the complainant, that
5 oxecution was issued, and a levy threatened on the goods of the complainant, until
the defendants were informed of the complainant’s discovery of the facts hereinafter
set forth, since which time no proceedings have bheen taken with said execution,
which still lies in the hands of the sheriff, to the great damage of the complainant,
who expressly states that he would have been able to pay the note in sixty days,
¢ and had made arrangements so to do.
1II. The bill further states, that the complainant has scen the papers on
which the said judgment was entered. And your Orator expressly states that the
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“gaid note is the note that he signed for M. D. Gilman & Co., but that the said
“power of attorney last mentioned is not the power of attorney that was signed by
“your Orator in connection with the note aforesaid, that the words ¢ before or’ are '
“interlined with a pen before the printed words *after due,” in the power of attorney
“by virtue of which the judgment and execution above mentioned were entered and
“issued in said Court; and your Orator further adds that if the signature of “B. 0.
“Tlodge’ was written by your Orator to the said power of attorney, (and your Ora-
“tor helieves that it was,) then the interlineation above mentioned must have been
“made, and your Orator is confident that it was made, after your Orator had signed
“the same; for your Orator is well acquainted with the instruments commonly called
“judgment notes, and your Orator took particular pains to read, and did read that
“portion of the power of attorney, which gave the power to enter up judgment, and
“the said power of attorney was filled out in a printed form, and expressed that
“judgment might be entered on the said note at any time after the said note became
“due; and your Orator saw no printed or written words that modified the meaning
“of said note and power of attorney, as your Orator has hereinbefore expressed the
“same to be.  And your Orator says, that according to the best of his knowledge
«and belief, the said interlineation was made after your Orator signed the said note
“and power of attorney. And your Orator expressly charges, that the same was
“made for the purpose of defrauding and injuring your Orator, and that it was

“made by, or procured to be made by, the said defendants, M. D. Gilman & Co.”
8 All the above that is within quotation marks is copied verbatim from the bill.

IV. The bill further states, that the said power of attorney is a sealed instru-
ment, that the same is witnessed, that the witness knows nothing of the interlinea-
tion, nor was his attention called to it. That the attestation to the signatures, which
was filed with the Clerk of the Court when judgment was entered, was by 510
Hooker, and not G. H. Morrison, the subseribing witness to the note. The com-

8 plainant craves leave to refer to the note.

V. The bill charges, that the alteration was made fraudulently, ete., and prays
for an injunction, and that the judgment should be set aside for frand. The bill
waives the oath of the defendants.

The injunction prayed for was granted on the 15th of July, and duly served
on the 18th of July.

-3

ANSWER.

The answer of the defendants is joint and several, and admits that a judgment
18 was entered as stated in the complainant’s bill; also, that the business and negotia-
tions referred to were transacted by M. A. Farwell.

The answer denies that said sixty days’ note was made on any such understand-
ing as is stated in the bill; but states that they were to have the election to retain
said sixty days’ note, and return two other notes, made by said Hodge, or to return

19 said sixty days” note, and retain said other two notes; and that accordingly they
retained the said sixty days’ note, and returned said two other notes. ;

The answer admits that the words “before or” are interlined, but says that
they were interlined before signing; denies that there was any agreement to wait

20 gixty days before entering judgment, and says that they already had the complain-
ant’s notes, due and past due, for the same debt, on which they might have recov-
ered judgment in less than sixty days. The defendants do not know whether the
attention of the witness was called to the interlineation of the words “ before or,” but
say that the attention of the complainant was called to them. The answer denies
all fraud and collusion.

The answer further says that the only treaty which was had concerning giving
sixty days’ time for the payment of said note was in connection with a proposition
23 that the complainant should secure his own note by pledging other notes as collateral.
25 The answer further admits the issuing and levy of the execution as charged.

o
ponk



The answer denies fully and repeatedly that the interlineation referred to was
made after signature.

A general replication was filed.

Two depositions were taken, and appear on record; but the testimony elicited
is of no importance, except the answers of G. H. Morrison, to certain questions,
which are as follows: :

Interrogatory 2d. Did you, sometime in July, 1857, witness a certain note and
power of attorney to enter up a judgment, drawn in favor of M. D. Gilman & Co.,
and signed by Benj. O. Hodge, of Galena?

Answer.  Yes.

Int. 3d. Was your attention called to any interlination in said power of
attorney ?

Ans. 1t was not.

Int. 4th.  Did you see any interlineation of said power of attorney when you
signed it as witness?

Ans. No. T did not.

Cross Int. Tth.  Did or did not Hodge look over the power of attorney to con-
fess judgment before signing it ?

Ans. 1 saw him looking at it, and think I heard him read a portion of it betore
I signed it as a witness.

The note and power of attorney were as follows: (The parts which were
printed being represented, in this abstract, by Roman letters; and the parts that
were written, by italics.  The interlineations are also represented as they ocenr in

the original.)
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POINTS OF COMPLAINANT'S COUNSEL.

1. Any material alteration in an instrument by the obligee annuls it.  Swith
v. Crooker, 5 Mass. R. 538. Cutts v. United States, 1 Gall. R. T1.

2. When an alteration appears in such instrument, the presumption is that it
was made after execution and delivery of the instrument.  Walters v. Short, 5 Gilm.
258 (and of course by the obligee.)

3. In all the cases which adopt this rule, the ground on which it is placed is
that the instrument has been within the possession of the obligee, and the obligor
has known nothing of it. The obligor could not furnish proot when the alteration
was made, if it was made subsequent to signing. From the necessity of the case
the proof must come from the holder of the instrument. See particularly ZZills v.
Barnes, 11 N. H. 397; Clifford v. Parker, 2 Man. & Granger, 9095 Herrick v.
Malim, 22 Wend. 393; Burton v. Prusly, 1 Cheves R. (So. Car. 2d part); U. 8.
Eq. Dig. Vol. L p. 46; Jackson v. Jacoby, 9 Cowen, 1233 Jackson v. Osborne, 2
Wend. 555. :

4. And if it was made before signing, it is the duty, as well as the interest of
the obligee, to furnish some proof of the fact; and nothing could be more simple,
especially when the signature is witnessed. If he does not take that precaution he
must suffer the consequences.  Herrick v. Malim, and Hills v. Barnes, ubi supra.

5. For these reasons the burden of proof to show the good faith in an alter-
ation is thrown on the obligee, where he sues on the instrnment.  All these reasons
apply in the case at the bar. \

6. For such cases as the present, the law ought to afford a remedy.  If the law
will permit judgment notes to be used, it should give the maker some security against
fraud. In what way can it be given, except as sought here? The right to the
oath of the holder of the note, in his answer to a bill in chancery, is worth nothing,
for a man who will forge will lie. If the maker is entitled to a remedy, from the
necessity of the case, the proof of the alteration is on the holder. For instance,
where a note has been indorsed from hand to hand, it would be absurd to put the
burden of proof on themaker of the note, if an indorser had fraudulently entered
judgment.

7. This bill is like a plea to a suit on the note, and the rule as to proof
should be the same that it would be then. The complainant could not answer
before.

8. To compel the complainant in this bill to prove that the alteration was made
after signature is a denial of all justice—while direct proof that it was made before
signature is in the defendants’ power, and should have appeared on the instrument
itself.  And in any case the holder of a note could always show some circumstance
which would tend to prove that it was not made after signing. Slight proot would
overcome the presumption of fraud; so that there would be no hardship on the
holder of the note. Herrick v. Malim, 22 Wend. 393; Clifford v. Packer, 2 M.
& G. 909,

It is of immense importance to this community that this Court should throw its
protection around that large class of our country merchants who are compelled to give
judgment notes, and who, if the rule contended for by the defendants prevails, are
liable to the most atrocions frauds, without any redress. The criminal prosecution
for forgery evidently amounts to nothing as a preventive ; a simple transfer of the
note would avoid a convietion either of the original or any subsequent holder.

CITATIONS TO WHICH PARTICULAR ATTENTION IS CALLED.

“Tn Zutphin v. Hardenburg, 5 Halst, 288, we held that an appeal was rightly
“ dismissed because an alteration, not noted, appeared to have been made in a mate-
“rial part of the bond.” In Shwm v. White, which is precisely similar, the court
“say, All difficulty might have been obviated, if the subscribing witness to the bond,
“who was present when the motion to dismiss was made, had then subjoined to the
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“alteration a note that the alterations were made betore the execution of the bond.”
St v. White, 6 Halst. R. (N. J.) 187.

In Rockafellar v. feea, T Halst. 181, where a bond was thus interlined, the
appellant was allowed to prove that the interlineation was made before signature.

This principle is all we claim. Let the party relying upon the instrument be
held to show that the interlineation was made before signing, as that is a thing
peculiarly within his power and interest. If a man takes an informal or suspicious
looking instrument, he should be careful to provide himself with proof that it is
substantially right; or else he should change it and get a clear piece of paper.

The burden of proof is on the party in whose possession a written instrument
is found, to explain any apparent alteration of the instrument, but the instrument
itself may be sufficient. Burton v. Pressly, 1 Cheves 1, 2d part (So. Carolina
Reports); See Vol. 1. U. 8. Equity Dig. p. 46.

It seems proper to call on the party claiming the benefit of such alterations to
give some explanation of the circumstances under which they were made.  Clifford
v. Parker, 2 Mem. & Granger, 9093 Herrick v. Malim, 22 Wend. R. 393.

C. J. Parker says, « This rule is necessary for the security of the maker, who
must otherwise take evidence of the appearance of the note when it is delivered, in
order to protect himself against alterations subsequently made without his privity.
Hills v. Barnes, 11 N. 1L 397.

An erasure material, and not noted, is a suspicious circumstance, which requires
explanation by the party producing it. Jackson v. Osborn, 2 Wend. 555.

An interlineation not noted, and of different ink, must be supported by him
who would support it as genuine. Jackson v. Jacoby, 9 Cowen, 125.

If the burden of proof is upon one party, it cannot be changed and thrown
upon the other by the form of pleading. State v. Melton, 8 Miss. 417.
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