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Jameson & Morse, Printers, 14 La Salle St., Chicago.

SUPREME COURT.

———————

THIRD GRAND DIVISION.

THE OHIOAGO, BURLINGTON AND QUINCY RATLROAD COMPANY, Appellant,
VS.

JOHN M. CAUFFMAN AND JEREMIAH MERRICK, Appellees,
APPEAL FROM BUREAU CIRCUIT COURT.

It appears from this record that there were two cases invol ving the
same state of facts, upon pleadings, alike in substance and tried by the
same jury. We shall abstract and consider the pleadings and proofs in
one case only, as by stipulation the one is to abide the event of the other.

ABSTRACT OF RECORD.

On the 1st day of March, 1861, a deelaration was filed, in which it
is alleged, that the plaintiff, on the 23d day of November, 1859, was the
owner of two colts, lawfully running at large upon a public highway
leading from Princeton to Green River, in said county.

That defendant was owner of a railroad crossing said highway, and
was also the owner of a certain engine and train of cars then running
on said railroad for the transportation of passengers, which were under
the direction and control of the servants of the defendant.

That the plaintift’s colts were then and ¢kere upon or very near the
crossing of said railroad over said highway.

That it was then and there the duty of the defendant, at 80 rods
distant from said crossing, to ring the bell or sound the whistle, and to
have so continued to do till said crossing was passed, and to have slack-




ened speed so as to have enabled said colts to get out of the way. That
the defendant neglected this duty, and did not ring the bell, nor sound
the whistle, nor slacken the speed of its train on approaching said cross-
ing, but continued said engine and cars at full speed, and thereby struck
said colts upon said crossing and killed and maimed them.

The second count is substantially like the first, except that there is
an additional allegation, that the defendant conld have seen the crossing
at the distance of halt a mile betore reaching it.

To this declaration a plea of the gereral issne was filed by the de-
fendant, and at the August term ot the court the cause was tried by a

jury.

PLAINTIFI’S PROOFS.

The plaintiff, to maintain the issue on his part, introduced

JeroME WiLcox, who states thaton the day the injury oceurred witness
had been gathering corn on his farm south ot the crossing, and at the time
of the occurrence was on a wagon load of corn, coming up through his
field in the direction of the erossing, and was 60 or 70 rods south of the
crossing when he first saw the train which killed the colts; that his
attention was first called to it by the sound of its whistle; train struck
the colts on the crossing; did not see the train till whistle sounded, then
looked up and saw some colts on or near the crossing, also some in the
highway west of crossing, but not far from it. The engine was 12 or 15
rods from the crossing when I heard the whistle. Iad a good view of
it; did not notice the cars till I heard the whistle; did not hear any bell.
Do not know whether it was a passenger or freight train. Ieard the
whistle, looked up, saw some colts on the crossing. They appeared to
be turning, and then they ran off on the cast side, towards my house.
Know the face of the ground there; know of no obstacle to prevent
persons on the train from secing the colts. There were bushes alung
the track, but my iwpression is that the leaves had fallen. Do not
know whether the cars were running at a great rate of speed, or whether
they slackened up. No curve in the road for a mile or more before
reaching the crossing; track was straight, and an object could be seen.
Cannot tell what day it was, nor what kind of a day, nor whether the
accident occurred at noon or evening. Did not hear the whistle sound
so far as I have sometimes, but I was on @ wagon that rattled some.
Was 60 or 70 rods from the crossing. Cannot tell how many cars there
were in the train.




When the whistle sounded, I saw two or three colts on the track
grading in the act of turning; can’t tell how many there were. They
turned towards my house, cast of the crossing; those that were opposite
tried to follow; they were arod or two off. The board fence there
comes up to the cattle gnards. The colts were up against Daniels’ fence
on the west side of the crossing; could not be seen so well there. T
have an orchard on both sides of the track, and about 16 rods southwest
of the crossing; trees two rods apart—350 or 60 of them ; have been set
out ten years, and were two or threc years old when set out. Don’t
think they hid the colts from view on the track; the colts were on the
side of the crossing ; the view might have been obstructed by the trees
and the board fence; there were bushes along both sides of the track,
and extend up near the crossing on the southeast side ot the track. Some
of the bushes on cither side of the track might have hid the colts from
the view of the engincer.

The colts were on the run and trying to cross when the engine struck
them ; none of the colts that did not cross were injured.

The whistle sounded once; think I did not hear it keep sounding
till after the cars had crossed. It might have sounded, and I not heard
it. I do not swear that the whistle did not sound before I heard it.

Jades BreEweR testified in substance that on the 20th November,
1857, a little after noon, he was near the crossing when the accident oc-
curred. The train was going cast, and think ¢ was a freight train. Do
not know what kind ot a day it was; think it was fair weather, for I was
gathering corn.  Was 25 rods west of the crossing, near the highway,
and 10 or 12 rods north of the railroad ; was unloading corn; was stand-
ing in the wagon.

I heard the whistle sound once pretty sharp, and then a smaller
sound. Did not hear the bell ring nor whistle sound until the cars were
15 or 20 rods from the crossing. When they sounded the whistle, I
think the cars were not more than 10 or 12 rods from me. I don’t re-
collect hearing any bell or whistle before I saw them ; think the whistle
was one sharp sound and one short one; this is all I heard; heard no
bell or whistle till the cars got within 15 or 20 rods of the crossing;
then there was a sharp blast and a low blast of the whistle.

The cars were 60 or 70 rods off when I first heard them, and they
were going at good speed. They were 30 or 40 rods off' when I first
saw them. Did not hear a bell or whistle Lefore I saw them. What
attracted my attention to the cars was hearing them.

I saw the colts standing about the crossing, one or two certainly ;
one was on the crossing, and two cast of it. The whistle sounded, and
three of the colts turned rapidly to cross the track, and the train struck




two of them and killed them. The colts were on the west side when I
first saw them; not certain that any of them were on the cast side; one
was on the crossing; three were on the west side and two on the ecast
side. The three on the west side wheeled to go back, when the train
struck them. When I first saw the cars, don’t think any of the colts
were on the crossing. They were near the fence and feeding.  A¢ timo
whistle sounded, the colts were on Wilcow side and on the crossing; all
were on the cast side cxcept onc on the track; the one on the track and one
or two others, came to the west side of the track, and the two others run
off further away from the crossing to the east; all three of the colts which
had come to the west side wheeled suddenly and jumped back again fo-
wards the east side; train was but a little way from the crossing then.
These three colts were struck by the train and killed.

There were no obstacles to prevent one on the cars seeing the colts.
There was an orchard south of me, and some cottonwood trees along the
railroad track. Daniels had a fence on the west side of the crossing,
north of the highway, which extended up to the crossing. The fence
on both sides of the highway was a board fence, and extended up to the
cattle-guards at the crossing. There were some trees along the line of

the railroad, south of me; some of them might have obstructed the view
S0 or 100 rods from the crossing, in the direction of the train. There
was a board fence on the south side of the highway, and on both sides
of the crossing.

Jaxes FisnEr testified in substance, that he was 25 or 30 rods from
the crossing at the time of the accident, in a wagon with James Brewer,
unloading corn. Saw the cars 60 or 80 rods off, going at fair speed, and
watched them till they struck the colts; the rattling of the cars, and not
the sound of the bell or whistle, first attracted my attention ; not more
than 40 rods from the cars when I first heard them. Was picking corn
when I first saw the cars. 7 do not know whether it was a passenger or
freight train.

Saw the colts in the lane before the cars struck them; they were a
short distance from the crossing when the cars were coming; some three
or four rods from the crossing, perhaps, may be more. When the colts
were struck, there were two on one side ot the crossing, and the three
started to go across to them.

The engine was from 10 to 18 rods oft when the whistle sounded.
Did not hear any bell rung when the whistle sounded; it scared the
colts, and some started to go to others; can’t tell which way the colts
were headed; it wasall done up'so quick. Heard ¢wo toots of the whis-
tle. Did not notice any slackening of the speed of the train.




Think the colts could have been seen from the cars when I first saw
the train; cannot tell exactly whether there were any obstructions to
the view along the track. There was an orchard near the track, and I
could see the cars through it.

There was other testimony, relating to the owuership of the colts,
and their value, but as no point is made to which it is applicable, it is
not abstracted.

DEFENDANTS TESTIMONY.

Troyp II. CooLey says: That he was in the employ of the defen-
dant as enginecer. That he had a release from the defendant. That he
had been running an engine on the defendant’s road for about 7 years,
and was running the engine that killed the colts in question on the 23d
of November, 1859. It was a passenger train, bound east, at about noon.

Saw the colts when from 40 to 80 rods off; blowed the whistle and
shut off steam. The colts passed oft the track on the north side; saw
nothing clse, and supposed the track clear till I got within 6 or 8 rods
of the crussing, when I saw colts on the west side wheeling suddenly to

cross over to the cast side; they came upon the jump. The engine
struck three of them, and I think there was one or two more headed off,
and did not get upon the track. The last one had jumped into the cattle-
guard on the north side of the crossing, and I was afraid the engine
would run him under and throw us off the track, but he was dragged a
short distance and fell off one side. We were in great danger of being
thrown from the track. It is always safer to run fast than slow in strik-
ing an animal.

We generally ring the bell all the way between this crossing and
the next one west. The bell rung for the crossing next west, and I
think it was kept ringing all the way until we reached the crossing where
the colts were killed. The distance is 100 rods or more between the
crossings.  We had our landmark where to whistle or ring the bell, and
used to ring here for a longer distance than 80 rods. I will not swear
positively that the bell was kept ringing all the way {rom the crossing
west on the day the colts were killed, but T am positive that the bell was
rang for the distance of 80 rods or more on our approach to the crossing
at that time, and was kept ringing till we had passed the crossing where
the accident occurred. The fireman rang the bell, and was standing at
my left.

There were trees along the track to obstruct the view. They were
poplar trees.  When T first saw a colt on the track, we were 70 or 80
rods from the crossing. I blew the whistle for down brakes, shut off




stcam, and ran by the momentum till we passed the crossing. We were
running at the rate of 15 or 20 miles an hour. The brakemen frequently
take off the brakes when the track is clear without a signal.

The colts we whistled for passed off the track, and until I got within
a few rods of the crossing, I could see nothing on the track or near it.
I should say we were within six or cight rods of the crossing when I
saw the colts on the west side starting to cross over. Three were headed
cast and were running when I struck them ; could not see them till T
approached the erossing ; could not possibly have slackened the speed of
the train so as to have saved them. I did blow the whistle at that mo-
ment; we had not been using steam for some rods, and did not put it on
till we had passed the crossing. I could not see the colts on cach side
the track, in consequence of trees and bushes.  The colts were down in
a low place and could not be seen. We whistled down brakes, and
blowed to scare the colts away; whistled down brakes when I first saw
the colts also, and did not whistle themn up till we had passed the crossing.

Daniern SwerTLAND testified in substance, that he was fireman on
the train at the time of the accident, and was still in defendant’s employ.
The first we saw of the colts was one standing on the track when about
50 rods off. The whistle sounded, and the colt ran off to the left; saw
nothing more till we were near the crossing, and then saw the colts com-
ing back on the jump; one got over safe. The engine whistle blew
down brakes again.

The bell was rung for the crossing west of this, and was continued
ringing all the way bLetween the crossings until the colts were struck.
It was more than 80 rods heyond the crossing where the colts were killed
that we commenced ringing the bell.

There were bushes along the track which prevented our secing on
cither side.

We were running 15 or 18 miles an hour on approaching the cross-
ing. There was a signal to down brakes, and the train was checked, but
it was not possible to have stopped the train in time to save the colts the
second time we saw them. It would take 20 or 30 rods to stop the train.
The engincer shut off steam when we first saw the colts, and it was not
on again till we passed the crossing, and whistled down brakes, and they
were not whistled off.

On his cross-examination he says: I swear that I rang the bell
right through from the crossing next west.

Grorar ITorraaN says, that lie was trackman on that section of tho
v )

road, and that there are trees all along the track west of this crossing,

also an orchard, through which the road passes. There are poplar trees




higher than a man’s head when standing on the engine. There are
Loard fences extending up to the cattle-guards on both sides of the high-
way. One looking from the locomotive would have to look through the
orchard and fences to sce the colts on the side of the crossing; it would
be difficult to sece.

A. C. Prour stated in substance that he was passenger on the train
when the accident occurred. The train was going cast, ard about noon.

Ileard the whistle blow for stock on the road, and looked out the window 3
was on the left side of car.  Could see the crossing, but could see nothing
on the track. There was a slacking of the speed, and after passing the

crossing the brakes scemed to be let up, or more steam put on. It was
just after I heard the first whistle that I raised the window and looked
out; I put my head and neck out ot the window. We were pretty close
to the cr’ossing when I first saw the colts; they were then lheaded east;
they were npon the run, trying to go over the crossing, and were not
more than a colt’s length from- the track. There were bushes along my
side ot the road.

The bell rung from the first crossing west of where the colts were
till T put my head out of the window. I think it continued to ring all
the way till we struck the colts, but when I looked out of the window,
my attention was otherwise directed, and I cannot swear positively that
it rung all the way, but I know it was ringing when we passed the cross-
ing next west of where the colts were killed, for I was standing on' the
platform and distinctly remember hearing the bell ringing for some time
after we passed the crossing. I went into the car just before I heard the
whistle sound, and [ know the bell was ringing all the time till I went
into the car; heard the whistle, and raised the window to sec what was
on the track. The view was obstructed on my side, so that I could not
sec the colts off by the side of the crossing.

The defendant then offered to give in evidence the following by-law
in force in the town of Center, in said county, when the accident occurred:

Resoleed, That horses, eattle, mules, sheep or goats shall be permit-
ted to run at large between the first of April and the first of November.

Which was objected to by the counsel for the plaintiff, the objection
sustained by the Court, and evidence excluded; and to the decision of
the Conrt in excluding the same, the defendant then and there excepted.

It appears from the testimony in the case that the railroad was fenced,
and cattle-guards put in, as the law requires.

This is the substance of all the testimony in the case.
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PLAINTIFI®S INSTRUCTIONS.

1st. If the jury believe that the colts in question were killed on
the crossing of a public highway by the engine and cars of the defendant,
while said engine and cars were directed by the agents or servants of the
defendant, and the jury further believe that such killing of said colts
might have been avoided by the excrcise of the ordinary care and caution
on the part of such agents or servants so having the said engine and cars
in charge, and the jury further believe that said colts were the property
of the plaintiff when the same were so killed, on this state of facts the
jury will find for the plaintift, and the mecasure of damages is the value
of the colts when the same were so killed.  Provided, it does not appear
from the proofs that the plaintiff’s negligence or carclessness in suffering
the colts to cross the road at the time did not contribute to the accident.

2d. The defendant was bound by law to have had upon the loco-
motive in question a bell of at least 30 pounds weight, or a whistle, and
by their agents or servants directing the engine in question to have rung
said bell or sounded *said whistle at the distance of 80 rods from the
crossing in question, and to have so continued the ringing of said bell or
the sounding of said whistle until the said engine and cars had crossed
the said crossing. Aud if the jury believe that such agents or servants
of defendant dirccted the engine and cars in question, upon the erossing
in question, (the jury belicving the same to be a public highway,) and
the jury believe that said engine and cars were so directed without a
continuous ringing of such bell or sounding of said whistle for the said
space of 80 rods before said engine and cars reached the said crossing;
and the jury believe that the colts in question were killed by said engine
in consequence of such omission to continue the sounding of said whistle
or ringing of said bell for said 80 rods; and the jury further believe that
the said colts were the property of the plaintiff when they were so killed ;
on this state of facts they will find for the plaintiff. TProvided, the jury
believe from the evidence that the carelessness or negligence of the
plaintiff’ did not contribute to the killing.

3d. The jury must determine as to the credit due to the several
witnesses who have testified in this case, and if the jury believe that




there is a conflict of the testimony between the witnesses for the plain-
tiff and the witnesses Cooley and Sweetland, it is proper for the jury to
consider the relation of' said witnesses Cooley and Sweetland to the de-
fendant; the contradictions of cach other «(if any) in their respective
statements about the ringing of the bell in question, and putting down
the brakes; the fact (if' proved) that the witness Cooley was engineer on
the engine and cars in question, and liable to the defendant for negli-
gence in directing said engine; and the fact (it proved) that he has been
released by the defendant to enable him to swear as a witness in this
" case; and if upon the testimony the jury are in doubt as to the correct-
ness of the statement made by said Cooley and Sweetland; and the jury
believe from the weight of all the testimony, that the colts in question
were killed on the crossing of a public highway by detendant’s engine,
as charged in the plaintift’s declaration, and that said colts were the pro-
perty of the plaintiff; and the jury believe such killing might have been
avoided by the exercise of ordinary care by the servants of defendant
directing said engine, they will find for the plaintiff.

Which instructions were then and there objected to, objection over-
ruled, and exception reserved.

INSTRUCTIONS OI' DEFENDANT REFUSED.

8d. The defendant has a right to use its railroad and run its cars
thercon without obstruction, and the plaintift’s horses had no right to be
standing on the track of said railroad, or passing over the same, at a
crossing, in the way of an approaching train.

Provided, the usual signal on "approaching a crossing, by sounding
the whistle or ringing the bell at least eighty rods trom such crossing
was observed by the delendant or its servants having the management of
such train.

4th. Ifthe plaintiff voluntarily permitted his horses or suffered
them to stray in the way of the defendant’s cars at a public crossing,
and defendant’s servants controlling said cars used ordinary caution to
avoid a collision with such horses by sounding the whistle or ringing the
bell at least cighty rods from such crossing, then the law is for the de-
fendant.

15th. The positive testimony of the cngineer and fireman to the
fact that the bell was rung for at least 80 rods prior to the approach to




the crossing where the injury occurred, is superior and of more weight
than the evidence ot all the other witnesses not on the train swearing

negatively, that they did not hear the bell rung. And the positive tes-
timony of Prout, that he heard the bell rung while approaching said
crossing, is corroborative of and gives additional weight to the testimony
of the engincer and fireman.  And if the jury believe from the evidence
that tiie bell was rung or the whistle sounded for 80 rods during the ap-
proach to the crossing where the injury occurred, then the defendants
are not liable, unless the jury believe the injury to have been done throngh
the gross carclessness of the engineer.

To the refusal to give which the defendant then and there excepted.
4
The jury found a verdict for the plaintiff for $120. A motion for a
new trial was made by defendant, and overruled by the Court, and Jjudg-
ment entered upon the verdict.

A Dill of exceptions was duly prayed, allowed, signed and filed,
with bond, and the case in due form brought to this Court by appeal.
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