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Supreme Gourt

NOVEMBER TERM, 18865.

JOHN LYNCH, ¢t al., Plaintiff in Error,

vs. Error to Marion.

JOHN M. ROTAN, Defendant in Error.

I1.

1L

IV.

V.

BRIEF OF DEFENDANTS IN ERROR.

A party injured should have the right to select, according to his own judgment
in the matter, for his tribunal, such a one as would give him a complete remedy,
and though the plaintift has a remedy at law, if that remedy does not appear as
clear, and iz doubtful, and not as (f/(f(ftee chancery will exercise a sound discretion
in assuming it. Mason vs. Pigeott, 11 TIl. R. 89; Truett vs. Wainright, 4 Gil.
R. 418.

Then only Courts of equity will refuse to take cognizance of a cause, when the
complaining party has a remedy at law, clear, mmplete and effective. Frazier vs.

Miller, 16 Ill 50.

Courts of equity have a paramount jurisdiction in the cases of administration
and cases of settlement of estates, and have also a similar and plenary jurisdiction
over the persons and estates of infants, and will in the exercise of that jurisdie-
tion, cause to be done whatever may be necessary to preserve their estates and
interests ; and it would seem to us that in this cause, arising from the maladmin-
istration of the funds of 111f(llltb chancery would assume Jlll'l%dlCtlon if the remedy
at law even appeared clear. »Stm‘v s Bq. Jurisp. ¢h. 9; Willims on Ex. pp. 1239,
1240 ; 2 Story Eq. p. 35; Cowls vs. Cowls, 3 Gil. R. 435; Grattan vs. Grattan,
18 Il 171.

In cases of fraud Courts of chancery have always jurisdiction, (Truett vs.
Wainwright, 4 Gil. 418,) and from the sottlement of the guardian as it was made

by him, it is plain it was a legal fraud, whether we insisted upon it or not in the
final decree.

The law does not favor a multiplicity of suits, and if it is the object of a bill in
chancery to prevent this by having the rights of the party at once adjusted and
determined by a Court of equltv mstead of suffering the parties to be harrassed
by a number of separate suits, chancery would assume jurisdiction.  Mitford’s

Eq. Pl 145, marg. p.

O’MELVENY & MERRITT,
Attorneys for Defendants in Error.
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IN TH# SUPREME COURT,

e

First Grand Division,---State of Illinois.

NOVEMDER TERM, A. D., 1865.

. % =

JOHN LYNCH, et al., h
|

- vs. ¢ Error to Marion County,
o l
o JOTIN M. ROTAN, et al. )

ABSTRACT AND POINTS FOR PL’FFS IN ERROR.

This was a bill in chancery brought by complainants against defendants

as security of Willis Smith, deceased, as gnardian of complainant’s, John M.

Rotan, Nancy Johnson, Lycugus Johnson, her husbaad, and by Cynthia Smi:b,

widow of Willis Smith, and wother of complainants, and praying for an

account to be rendered by appellants as securities of Willis Smith.

1 Complainants state that John M. Rotan, their father, died in 1837, and
left said Cynthia, his widow, and DByron Rotan, Susan Jane, Nancy and
John Rotan, his children. That Cynthia, their mother, married Willis
Smith, who was appointed their guardian in 1847, and gave his bond with

2 John Lynch, Charles M. Smith, Samuel Craig, dec’d. Solomon Smith and
John Hammers dec’d. as securities in $1200 penalty. Refer to exhibit ©3B."

That monees of said orators came to Willis Smith as guardian to the

amount of $458 30. That said Willis, as guardian, on the 25th Jan'y, 1848,

made a frandulent settlement with the probate court of Marion and falsely

charged a gross sum as credits, without specifying for which one of eaid

% wards expenditures were made of $105 10, and deducted that amount from
$45% 30, and fraadulently presented $15 for medical bill rendered Naney
Rotan, n)w Johnsen, which was allowed and deducted from the whole sum
of wards. That in November, 1849, said Willis made another settlement in
the said probate court, and instead of separating each share of said wards,
he charged himssif with only $358 00, and interest on sawme for one year,
837 20, total 8376 17, and charged a commission of over thirty per cent.
on the gross sum of said wards.

4 Also for note and interest to M. W, I1all, $20, which was all allowed to

him, and got only $344, as charged to him. Refer to exhioit “C.”
Charges said note is frandulent ; that said commission was unreasonable

and unjust; that his neglect to separate each share wasa violation of duaty ;

that his making charges in gross was not fair ; that he, Willis, married said

Cynthia, mother of said children, and took them to Missouri and kept them

till he died in 1850. lLeft no property in this State and made no other

seitlement.

That Susan Jane Rotan died in 1854 ; left no hushand, or child, nor
descendants ; and that Cynthia, her mother, became entitled to two-fifths of
her part of the estate of John Rotan, and her brothers and sisters were entitled to
residue. That Byron had been paid his share by defendants. That John
Lynch, Charles M. Smith and Solomon Smith are surviving obligors in bond
that Samuel Craig and Jobn Hammers are dead ; that fifty dollars are due
5  Ogynthia, to John §130, to Nancy, $90 due when the fraudulent charges are

rejected.

Lo
S Beyetie)



L‘;c.n« -11]

-9
10
i
12
18
14
15
16

19
20
99

D)

st

That suit is brought for discovery and to re-examine a1l vouchers and

aceounts and settlements of said Willig, and to relieve against fraudulent

claims on his settelments, and to avoid multiplicity of suits: that no payment
haz been made them of what was due them by said Willis or said defendants,
but $10 paid John Rotan ; prays that after proof an account be taken and
decree for their respective amounts due them.

Cost bondd.

Summons.

Guardian’s bonA.

Exhivit “C.”*  Copy of orders of court and settlement of guardian.

Exhibit “B.”  Copy of orders of court and settlement of guardian.

Compl'ts exception to defendants’ answer.

Answer of defendants,

Deny that anythisg is due compl’ts on said bond, Denies defendants
have no knowledge of ulleged settlements. Expressly denies all charges of
fraud by said guardian.

See no fraud in exhibit “C,’ in settlement of 1847 or 1849. That said
charges of fraud in fuct or law. The probate court was satisfied that they
were correct. Says it is too late after guardian has been dead 15 years to
review. Thatnot subject to be re-examined. Deny that compl'ts eannot
hiave adequate remedy in a suit at law.

Deny that discovery is soughy that answer under oath is expressly
waived. Says the settlements are fair acd a suit in equity cannot be sus-
tained. That compl'ts deny all charges of fraud and demand proof.

Replication.

Appeal bond filed.

Cause heard and bill answer and replication,

Decrec for said defendants, 8597,

ERRORS ASSIGNED.

1st.  The eourt erred in refusing to dismiss bill in this cause, becauss
complainants have adequate remedy at law.

2d. The court erred in rendering decree for complainants, because
they proved no fraud as to the guardian. i

3d. The court erred in rendering deeree for complainant and refusing
to dismiss bill because they proved no fraud against these defendants.

4th. Because there is no fraud alleged against said defendants

Sth.  Because the court rendered a decree for complainants for the
portion of the funds of Susan Jane Rotan, deceased, without showing an
administration ot her estate.

Gih.  Because all the parties in interest were not before the court. The
administrators of John Hammons and Samuel Craig, dec’'d, who were co-
obligors of defendants, were not made parties to the suit.

Tth. Because decree is excessive,

Sth:  Decree is uncertain, informal and defective.

B. B, SMITH, for Appellants.

et



IN THE SUPREME COURT,

oy — - -

First Grand Division.---State of Illinois.

-t -

NOVEMBER TERM, A. D., 1865.

JOHUN LYNCH, et al., Appeliants,)

‘,x

JOHN M. ROTAN, ¢t al. Appelices. Il
PI'FFS POINTS AND AUTHORITIES

1. Appellants surviving obligors of bond of Willis Smith dec’'d. as
Guardian of John M. Rotan, \Iancy Johnson, formerly Nancy Rotan, Byron
Rotan and Susan Jane hotan, children of John M. Rotan, dec'd, made their
guardian bends with John Hawmers dee’d and Samuel Craig dec’d as securs
ities of Willis Smith dec’d, guardizn of said children. The said bond was
payable to the People of the State of Illinois. . Appellees charge fraud as the
ground by said guardian in settlemant with Probate Court in this, that he made
overcharges and improper. charges, and has not paid balance due in his
hands. For all the grievances alledged in complsinant’s bill they had a
clear and adequate remedy at law on seeurities bonds.  Courts of equity
will not relieve when there is a clear and adequate remedy at law.  Story’s
Equity Pleading, 373 ; Sterne vs. Mannamay, 21 Scam. 351,

2d. The bill pretends to seek discovery of appellants, but expressly
waives thedir oaths, A bill of discovery must-ask an answer under oath. Sto-
ry’s Equity Pleading, sec. 311. If diseovery is asked and fails, the bill
ought to be dismissed. 1st Gil. 210, Appellee obtained no discovery there-
fore bill ought to have been dismissed.

3d.  Relief is asked in equity in this case on the ground that the guar-
dian committed frand in making settlement with Probate Court. No evidence
of fraud is shown by appellee, and if it be held that guardian committed
fraud there is none proven against these deft’s  I'raud must be proven.
The court cannot infer it.  Wright vs Grover, 27th Ills. 430. To constitute
fraud there ruust be an intention to deceive, 1st Scam. 500.

4th.  DBill does not allege fraud against def'ts. To give the court juris-
diction over tnem on the ground of fraud they must be a]lege(l to have par-
ticipated in it.

5th.  The court erredin rendering decree for compl’ts for Susan Jame
Rotan’s interests in the fund, of which she died seized. Her administrator
should have been a party to the bill. Personal assets do not vest immedi-
ately in the heir, but they do vest in thc executor r administr Lqr. 24 Ve
Blazkstone page 429 and note 38. £ s o e $ 7

The administrator of Susan Rotan was a neceessary party to the bill. Mt A
Edwards vs Parton, 107, 128, Story's Equity Pleadings, sec 170, page 217.

6th. The administrators of the co-obligors of appellant, John Ilammers
and Samuel Craig dec’d are necessary parties to the bill.  Story’s Equity
Piead sec 170, 172,173, 174, page 219.

Want of parties to a bill may be raised at the hearing, 1 Baile Chy.
Practice.

Tth. The decree is excessive, as there is no proof of fraud in allowing
charges on settlement in 1849, The amount due to compl'ts if entitled to
decree, after deducting the sum of Byron Rotan, wkich is paid, is $511,61.

B. B, 8MITH, for Appellants.
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JOHN LYNCH, ¢ al., Plaintiff’ in Error, )
vs. Error to Marion.
JOHN M. ROTAN, Defendant in Error.

BRIEF OF DEFENDANTS IN ERROR.

& A party injured should have the right to seleet, according to his own judgment
in the matter, for his tribunal, such a one as would give him a complete remedy,
and though the plaintiff has a remedy at law, it that remedy does not appear as
clear, and is doubtful, and not as ¢ffectiee, chancery will exercise a sound discretion
in assuming it. Mason vs. Piggott, 11 Tl R. 89; Truett vs. Wainright, 4 Gil.
R. 418.

1L Then only Courts of equity will refuse to take cognizance of a cause, when the
complaining party has a remedy at law, clear, complete and effective.  Frazier vs.

Miller. 16 111, 50.

111 Courts of equity have a paramount jurisdiction in the cases of administration
and eases of settlement of estates, and have also a similar and plenary jurisdiction
over the persons and estates of infants, and will in the exercise of that jurisdie-
tion. cauge to be done whatever may be necessary to preserve their estates and
interests : and it would seem to us that in this cause, arising from the maladmin-
istration of the funds of infants, chancery would assume jurisdiction if the remedy
at law even appeared clear. 1 Story’s Eq. Jurisp. ch. 9 Willims on Ex. pp. 1239,
1240 ; 2 Story Eq. p. 35; Cowls vs. Cowls, 3 Gil. R. 435; Grattan vs. Grattan,
18 111 171.

1¥. In cases of fraud Courts of chancery have always jurisdiction, (Truett vs.
Wainwright, 4 Gil. 418,) and from the settlement of the guardian as it was made
by him, it is plain it was a legal fraud, whether we insisted upon it or not in the
final decree.

V. The law does not favor a multiplicity of suits, and if it is the object of a billin
chancery to prevent this by having the rights of the party at once adjusted and
determined by a Court of equity, instead of suffering the parties to be harrassed

" by a number of separate suits, chancery would assume jurisdiction.  Mitford’s
Eq. Pl 145, marg. p.

O’MELVENY & MERRITT,

Attorneys for Defendants in Error.
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