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STATE OF ILLINOIS, ss.

{IN THE SUPREME COURT,
Ottawa Term, A. 1. 1S60.

JOHN TAYLOR, EDWARD II. CANTWELL. ']
r A IVANS
W I”‘I“v[ EVANS, | ERROR TO TAZEWELL.

JAMES PETTIJOHN. |'

LA

BRIEF OF CHARLES (. BONNEY FOR DEFENDANT IN ERROR.

A. The plaintiffs in error seek to justity the trespass by proceedings for the right of way for
the, Tonica & Petersburg Railroad under the act of 1843, entitled Ricur or Wavy (Puaple p.
1031.)

It is insisted by the defendant in error that such proceedings are utterly void, and without even
a plausible semblance of authority. 7

1. The act of 1845 is confined to 1"1,'1;1.1(: works, proper, and does not extend to railroads or other
works constructed, owned, and controlled, by private corporations tor private advantages: Sections
1 and, 5.

The term pudlic means the whole body politic, and is applied strictly to that which concerns all
the citizens and every member of the State.

11 Bouvier Law Dict., p. 400, title—** Public.”

A

In Alton & Sangamon Railroad Company v. Carpenter, 14 Il R. 190, the legislature had spe-
cially extended the act of 1845 to that particular case.

So in Austin et al v. Belleville & Illinoistown Railvoad Company, 19 Tl R. 310 cited by plain-
tift in ervor. But the 4th section of the charter of the Tonica & Petersburg Railroad, set out on
page 2 of printed abstract is ‘expressly limited.to acts to  enadle RAILROAD companies to appro-
priate lands,” de.

But if the act of 1845 included railroads in the term “public road,” still the proceedings are
void, because the 38th section of the statute of Roans repealed, by implication, the former act.

County of Sangamon v. Brown el al 13- 111, R. 207.



And there is no pretence of a compliance with the section cited.

Tt requires among other things a report to, and an adjudication by the Clownty Court.

2. The act of 1852 (Purple, page 1033) expressly applies to railroads, and the mode of proceed- "
ure is radically different from that provided for in the act of 1845, and in many material re-
spects better caleulated to protect the citizen from the uswrpations and encroachments of the cor-
porations. So that if the act of 1845 could have originally been construed to apply to Railroad
Companies, it was also repealed by the act of 1852.

The act ot 1845 providéd :

(1.) Application to some justice of the peace.

(2.) Appointment of three householders.

(3.) Two reports of the majority—one to be filed with the justice, the other to be given to the .
commissioner or superintendent.

(4+.) Payment ot the damages, if any.

(3.) Right to appeal, as in other cases, before justices.

Sections 1, 4. i

The act of 1852 provided :

(1.) Petition to-the Circuit Court, specitying its contents.  Section 1.

(2.) Reasonable notice of the applieation.  Sections 2, 3, 4.

(3.) A hearing of the application, and the appointment of commissioners.  Section 2.

(4.) Meeting of commissioners at time and place fived by the cowrt or judge. Section 5:

(5.) A hearing, by the commissioners, of the allegations and testimony of the parties.  Seet'n 5,
(6.) Reports of the commissioners in writing specitying what they must contain.  Section 6,

(7.) Payment of the damages as particularly specified.  Sections 7 and 8.
(8.) Appeal from the commissioners to the Circuit Court, without terms.  Section 13.
3. The measure ot damages is not the same under the two act.

Act 1845, Section T*

Act 1852, Section 5.

County of Sangamon v. Brown e al, 13 Ill. R. 210,

Bartlett et al v. King ex'r 12 Muass R. 545.
Nichols v. Squire, 5 Pick. R. 10,

~

B. If it be necessary to allude at all to the first and second points made by the plaintift® in cr-
ror, they may certainly be disposed of with “true judicial celerity.”

The first point that the action is trespass, whereas it should have been case, is not well taken,
because there is no distinetion of actions in cases originating before justices of the peaee, and he-
cause the plaintiffs in error had no lawful aunthority to enter,

Horton v. Chritchficld 18 111, R. 135.
Pendergast v. City of Peru. 20 111. R, 51.

Swingley v. Haines, 22 I1l. R, 2106,
Chicago & Rock Island Railroad Company v. Whipple, 22 11I. R. 341.

The seconi point, that the statutory remedy [?] is exclusive, cannot be sustained, because © the
railway company have assumed to appropriate the land in violation of the provisions of the statute
to be complied with on their part;” and, because, while there is a conflict of authorities upon the
point, the weight of authority and reason is against the position taken. :

Redfield on Railways, p. 174, sce. 2.
Sodgwick Stat. & Con. Law, pp. 01 and 401.
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STATE OF ILLINOIS. SUPREME COURT.

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1880.

JOHN TAYLOR, EDWARD H. CANTWELL AND WILLIAM EVANS,
Pramrirrs N Error,
vs.

JAMES PETTIJOHN, Drrexpant i Error:

ERROR TO TAZEWELI.

n!’am . ABSTRACT.
ecord i

¢  This was an action of Treépass Quare Clausum Iregit, commenced before a
Justice of the Peace, of the County of Tazewell, by the Defendant in Errory
against the Plaintiff in Error, and verdict and judgment in favor of Plaintiff. De:
fendants below, then filed their appeal bond and prayed an appeal to the Circnit.
Court. And on the trial of said cause the Court (a jur_y having been waived,)

6 found the issues for the plaintiff below, and assessed his damages at Zen dollurs,
and for that sum rendered judgment against the Defendants below. To reverse
which judgment the Plaintiff in Error brings this case to this Court.

BILL OF EXCEPTIONS. 3§43

On the trial of this cause, Plaintiff to maintain the issues on his part, called

7 MARK GoopYEAR, who testified to the entry of Defendants on Plaintift’s land, tor

the purpose of doing work on the Toxica & Prrerssure RaiLroap. But he

thought Plaintiff’s land was damaged twelve or fifteen dollars by means of the
entry thereon by Defendants.

8 Cuarirs Horer testified to about the same facts, and that the Plaintift’s land
was enclosed and that Defendants entered upon it some time in September or Oc-
tober last.

Here Plaintiff rested.
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Defendants then offered in evidence the Charter and amedments thereto of tlie:
Tonica & Petorsburg Railroad Company. In the Original Charter there was a
section relative to acquiring a title to the land for the right of way for said Rail-

road, which is as follows, to wit:

“ Seorioy 4th. The said Company are hereby authorized by their engineers,
agents and surveyors to enter upon any lands for the purpose of making the
necessary survey and examination of said road, and to enter upon and take and
hold all lands necessary for the construction of said road, and all such lands as
may be required in the construction of bridges, dams, embankments, excavations,
spoil-banks, turn-outs, depots, engine houses, shops, turn-tables, and other neces-
sary improvements or buildings, first making just compensation to the owner or
oceupyers of said lands for damages that may arise to them from the appropria-
tion thereof to the uses aforesaid; and in case said Company shall not be able to
obain the title to the lands required for said uses by purchase or voluntary ces-
sion, the said Company are hereby authorized to proceed to ascertain and deter-
mine the damages sustained by such owners or occupyers, and obtain right and
title to said lands in the manner and upon the principles provided in ¢ An act to
amend the law concerning the Right ot Way for purposes of Internal Improve-
ment.”  Approved June 22d, 1852, or in the manner and wpon the principles pro-
vided by any other act, that may have been or may heratter be passed by the Gen-
eral Assembly of the State of Illinois to enable railroad companies to appropriate
lands for the purposes aforesaid.”

Defendant then oftered in evidence the certificate of Secretary of the Company
that the Company were duly and regularly organized under the provisions of

its charter.

Defendant then proved the execution of and offered in evidence the following
papers, to wit:: Sl

Ist. Appointment by Elias Wenger, Justice of the Peace, of W. D. Evans,
Thos. Birket and J. G. Bell commissioners to appraise and assess the damages
done to the land of James Perrvsony by reason of the construction of the Ton-
ica & Petersburg Railroad over said land.

2d.  Affidavit of James 8. Bell, that he duly notified the persons appointed to
assess said damages, of their appointment, and that they duly appeared and were
sworn according to law, preparatory to entering upon the discharge of their
duties.

3d. Notice, and proof of the service thercof, to James Pettyjohn, that on the
20th day of October, 1858, the persons appointed to assess the damages that
might accrue to him by reason of the construction of said Tonica and Petersburg
Railroad over his land, would proceed to view said land and assess the damages
that might acerue to him the said Pettyjohn, by reason of the construction of said
Railroad across said land, and that he the said Pettijohn might appear on said

land at that time if he saw proper.
3 /

4th. The Certiticate of Elias Wenger, J. P., that the said persons appointed to
assess said damages, had been severally sworn (o discharge their duties accord-
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ing to law, and that they were not interested directly or indirectly, in said land,
and were neither of them of kin to the said Jayes Prrrions.

5th. The report of the comumissioners appointed to assess said damages, that
after having viewed said land they are of the opinion that the construction of said
R. R. would greatly enhance the value thereof, and that the damage done to the
owner thereof, over and above the benefit derived from the consti uction of" said
Railroad is one dollar, which sum they assess to said Pettijohn as damages. To-
the introduction of all which Plaintift then and there objected, and the Court sus-
tained the objection and excluded said evidence, and defendants excepted.

Defendants then called Josian Sawyer, who testified that he was a director of’
the Tonica and Petersburg Railroad and had been such since its organization.
That he endeavored to procure of Plaintift the right of way for said Railroad over
Plaintift’s land, but that they could not agree, and he procured the damages to
be assessed. That Defendants Cantwell and Evans were contractors on said
Railroad, and they went on Plaintiff 's land for the purpose of constructing said

Railroad, and that Defendant Tavror was the agent of Cantwell & Evans.

Tuosas Birkerr testified that his tee and one of the other Commissioners had

been paid.

Erias Wenekk testified that he was the Justice of the Peace before whiom the
proceedings to obtain right of way were had; that he lived in Tazewell county,
and that a copy of the proceedings of said Commissioners was left with him soon.

after the same was made, and that his fees had not been paid.

W. R. Kerroce, testified that he tendered to Plaintitt, soon after the damages
were assessed, one dollar, the amount assessed to him for his damages, and that
he refused to accept. This was before the commission of the Zrespass complained
of. '

This was all the avidence in the case; and the Court found the issues for the
Plaintiff, and Defendant then and there entered his motion for a new trial, but
the Court overruled said motion and rendered judgment against the said Detend-
ants, to all of which the Defendant then and there excepted. '

Plaintiffs assign for Error the following, to wit:

1st. That the Circuit Court erred in excluding proper evidence ottered on the

part of the Defendant.

2d. That the Cirenit Court erred in admitting improper evidence on the part
of the Plaintitt. ¢
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3d. That the Cirenit Court erred in rendering judgment for the Plaintiff, when
by the law of the land it should have been for the Defendants.

BRIEF OF PLAINTIFF IN ERROR.

v

I. The action, will not lie. The remedy is in Case and not Trespass; the char-
ter authorizes. the entry ; the unlawtul entry is the gist of the action. Where the
right of entry exists, Trespass cannot be maintained.

Blackstone's Com. vol. 3, p. 210.
1 Chitty’s PI.

Redfield on Ruilronds, p. 173 and 174,
Ldleman vs. Yeakle, 27, Penn. State R., 26.

[I. The statute has provided an adequate remedy for all damages occasioned
by entering upon and using Plaintiff’s land for railroad purposes. The remedy
pointed out by the statute is exclusive of all other remedies, and the parties were

bound to pursue it.

Redfield on Railroads, p. 173,

Kiwble vs. White Water Valley Canal Co., 1 Carter Ind. R. p. 285.
Troy vs. Chesire Railrond, 3 Foster 83.

Sabin vs. Vt. Central Railroad, 22 Vt. R., 368.

I11. The proceedings required by the statute to acquire the right of way by the
Railroad Company, were strictly pursued. It is insisted that the law of 1845,
(under which the proceedings in this case were had) was repealed. This is not
true. The two statutes are neither inconsistent nor repugnant, and should be
construed together. Their charter, (Sec. 4,) authorizes them to proceed under
any law in force at the time the proceedings to acquire a right of way are had.

Purple’s Statute pp. 1031 and 1033.

The law of 1845 is still in force and has been recognized by this Cowrt since

the passage of the act of’ 1852.
Austin et al. vs. Burlington & Quincy Railroad Company, 19th I11., 310.

II. M. & J. J. WEED,
Attorneys for Plaintift'in Error.






= /f¢ RA % W72

.Wﬂ%/ WW




I / 5\ ' / z i
% # /ff;ﬁ et oz SPETE







|
|
|
| L}
e = = 2 - = A e e e e \ i

|
|
| -



STATE OF ILLINOIS, ss.

{ IN THE SUPREME COUR'E,
Ottawa Term, A. . 1860.

WILLI A\[ EVANS,

JOHN TAYLOR, EDWARD H. (TA\'T WELL, l
\ LZRROR TO TAZEWELL.
(

JAMES PETTIJOHX. J

BRIEF OF CHARLES (. BONNEY FOR DEFENDANT IN JERE{OR;

A. The plaintiffs in error seck to justity the trespass by proceedings for the right of way for
the Tonica & Petersburg Railroad under the act of 1845, ehtitled Rigur or Way, (I’n.xpl(- P
1031.)

It is insisted by the defendant in error that such proceedings are utterly \m(l, uul without even
a pl ausible semblance of authority. ;

. The act of 1845 is contfined to runLic works, proper, and does not extend to railroads or other

works constructed, owned, and controlled, by private corporations for private advantages: Sections
I and 5.

The term public means the whole body politie, and is applied strictly to that which concerns all

the citizens and every member of the State.
11 Bouvier Law Dict., p. 400, title—* Public.”

In Alton & Sangamon Railroad Company v. Carpenter, 14 IIL R. 190, the legislature had spe-
cially extended the act of 1845 to that particular case.

So in Austin et al v. Belleville & Illinoistown Railroad Company, 19 Tl R. 310 cited by plain-
tiff in error. But the 4th section of the charter of the Tonica & Peter sburg Railroad, set out on
page 2 of printed abstract is expressly limited to acts to “ enable RAILROAD companies to appro-
priate lands,” &e.

But if the act of 1845 included railroads in the term “public road,” still the proceedings are

void, because the 38th section of the statute of Roans repealed, by implication, the former act.
County of fangamon v. Brown ¢t al, 13 Ill. R. 207.



And there is no pretence of a compliance with the section cited.
It requires among other things a report to, and an adjudication by the Cownty Couwrt.
2. The act of 1852 (Purple, page 1033) expressly applies to railroads, and the mode of proceed-

ure s
spects

radically diferent trom that provided for in the act of 1845, and in many material re-

better calculated to protect the citizen from the uswrpations and encroachments of the cor-

porations. So that it the act of 1815 could have originally been construed to apply to Railroad
Companies, it was also repealed by the act of 1852.
The act of' 1845 provided :

h)
(2)
(3)

Application to some justice of the peace.
Appointment ot three householders.
Two reports of the majority—one to he filed with the justice, the other to be given to the

commissioner or superintendent.

(+)
(5.)

Payment ot the damages, it any.
Right to appeal, as in other cases, before justices.

Sections 1, 4.
The act ot 1852 provided :

(1.)
.

()

~

Petition to the Circuit Court, specitying its contents.  Section 1.
Reasonable notice of the application. Sections 2, 3, .
A hearing of the application, and the appointment of commissioners,  Secetion 2.
Meeting of commissioners at time and.place fived by the court or judge. Section 5.
A hearing, by the commissioners, ot the allegations and tastimony of the parties,  Sect’n 5.
Reports of the commissioners in writing specifying what they must contain.  Section 6.
Payment of the damages as particularly specified. Sections 7 and 8.
Appeal from the commissioners to the Circuit Court, without terms.  Section 13,
The measure of damages is not the same under the two act.

Act 1845, Section 1.

Act 1852, Bection 6.

County of Sangumon v, Brown ef al, 13 Ill. R. 210.

Bartlett ¢ al v. King ex'r 12 Mass R. 545.
Nichols v. Squire, 5 Pick. R. 1€0.

B. If it be necessary to allude at all to the first and second points made by the plaintiff in er-
ror, they may certainly be disposed of with “ true judicial celerity.”

The first point that the action is trespass, whereas it should have been ease, is not well taken,
because there is no distinction of actions in eases originating before justices of the peaee, and be-
cause the plaintiffs in error had no lawtul authority to enter.

Horton v. Chritchfield 18 111, R. 135.

Pendergast v, City of Peru. 20 11I. Rt. 51.

Swingley v. Haines, 22 IIl. R. 216,

Chicago & Rock Island Railroad Company v. Whipple, 22 111, R. 341.

The second point, that the statutory remedy [?] is exclusive, cannot be sustained, because * the
railway company have assumed to appropriate the land in violation of the provisions of the statute
) I

to be

point,

complied with on their part;” and, because, while there is a contflict of authorities upon the

the weight of authority and reason is against the position taken.

Redfield on Railways, p. 174, sec. 2.
Bedgwick Stat. & Con. Law, pp. 91 and 401.



e

/6 S,

SUPREME COURT |

JOHN 'l'A"LOlR, EDWARD H. CANTWELL,
WILLIAM EVANS,

AT OTTA W AL

\LD

JAMES PETTIJOMNN,

DEENDANITS BRILER.

' bt Lfon 25 5 b0
é%igéé;%uz/

']

v

| 909

// /7 7
{/{

CHARLES (. BONNEY.

‘.\.



STATE OF ILLINOIS, ss.

IN THE SUPREDIE COURT,
Ottawa Term, A, 1. 1860.

JOIN TAYLOR, EDWARD H. CANTWELL, -
WISERL SN N5, l ERROR TO TAZEWELL.
JAMES PETTIJOHN. J

.
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A. The plaintiffs in error seek to justity the trespass by proceedings tor the right of way for
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cially extended the act of 1845 to that particular case. . :

So in Austin et al v. Belleville & Tllinoistown Railroad Company, 19 Tl R. 310 cited by plain-
tiff' in error. But the 4th section of the charter of the Tonica & Petersburg Railroad, set out on
page 2 of printed abstract is expressly limited to acts to © ¢nabl” RAILROAD companies to appro-
priate lands,” d&e.

But if the act of 1845 included railroads in the term “public road,” still the proceedings arc

void, beeause the 38th section of the statute of Roans repealed, by implication, the former act.
County of Sangnmon v, Brown et ali 13 111 R. 207,



And there is no pretence of a compliance with the section cited.
It requires among other things a report to, and an adjudication by the Cownty Couwrt.
2. The act of 1852 (Purple, page 1033) expressly applies to vailvoads, sand the mode of procecd-
ure is radically different from that provided for in the act of 1845, and in many material re-
speets better calewlated to protect the citizen from the wswrpations and encroachments of' the cor-
porations.  So that if’ the act of 1845 could have originally been construed to apply to Railroad
Companies, it was also repealed by the act of 1852.

The act of 1845 provided :

(1.) Application to some justice of the peace.

(2.) Appointment ot three householders.

(3.) Two reports of the majority—one to be filed with the justice, the other to be given to the
commissioner or superintendent.

(+.) Payment of the damages, it any:

(5.) Right to appeal, as in-pther eases, hefore justices.

Sections 1, 4.

The act of 1852 provided :
Petition to the Circuit Court, specitying its contents.  Section 1. :
Reasonable notice of the application.  Sections 2, 3, 4.
A learing of the application, and the appointment of connnissioners,  Section 2.
Meeting of commissioners at time and place fleed by the cowrt or judge.  Section 5.
A Lhearing, by the commissioners, of the allegations and tastimony ot the parties.  Sect'n 5.
Reports of the commissioners in writing specitying what they must contain.  Section 6.
Payment of the damages as particularly specified.  Sections 7 and 8.
Appeal tfrom the commissioners to the Civeuit Court, without terms.  Scetion 13,
The measure ot damages is not the same under the two act.

Act 1845, Section 1.

Act 1852, Section &.

County of Sangumon v, Brown e al, 13 IlL R. 210.

Bartlett ef al v. King ex’r 12 Mass R. 545.
Nichols v. Squire, 5 Pick. R. 1€0.
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B. If it be necessary to allude at all to the first and second points made by the plaintift’ in er-
ror, they may certainly be disposed of with “ truc judicial celerity.”

The first point that the action is trespass, whereas it should have been case, is not well taken,
because there is no distinction of actions in cases originating before justices of the peaee, and be-
cause the plaintifts in ervor had no lawful authority to enter.

Horton v. Chritchfield 18 11l R. 135.
Pendergast v, City of Peru, 20 Ill. R. 51.

Swingley v. Haines. 22 Il R. 216,
Chicago & Rock Island Railroad Company v. Whipple, 22 11l R. 341.

The second point, that the statutory remedy [?] is exclusive, cannot be sustained, because “ the
railway company have assumed to appropriate the land in violation of the provisions of the statute
to be complied with on their part;” and, because, while there is a conflict of authorities upon the
point, the weight of authority and reason is against the position taken.

Redfield on Rallways, p. 174, sec, 2.
Sedgwick Stat. & Con. Law, pp. 91 and 401.
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