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POINTS AND AUTHORITIES FOR APPELLEES,

Tre facts of this case (and about which, as we under-
stand it, there is no dispute) are as,follows :

John B. F. Russell, the husband. of the petitioner (now
deceased,) was in -his lifetime, geized of Lot 1, Block
2, original Town of Chicago, which he subdivided into
nine lots, numbered respectively, sub lots 1, 2, 3, 4, 5, 6,
7,8,9.

During the years A. D. 1835, and 1836, he sold all these
lots, and conveyed the same at different dates by deeds, pur-
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porting upon their face to have been executed and ac-
knowledged by himself and by his wife, the petitioner.

Russell and wife, by a subsequent deed, acknowledged
by him June 28, 1851, and by his wife March 8, 1852, quit
claimed sub-lots 1, 2, 8,4,5, 6, 7 and 8, of his said sub-
division of Lot 1, in Block 2, to John S. Wright, who was
then in possession of said sub lots—a copy of which deed
is filed with the subimnission in this case.

Wright at that time was, and for more than ten years
had been the owner of, and in possession of lots 1l 03 6
and 4, holding by deed and by direct chain of title, derived
from the said Russell. We believe that there is no dispute
that at the times of the delivery of the quit claim, Wright
was the owner in fee of these lots.

Sub lots, 5, 6, and 7, had been sold and conveyed by
Russell in February, 1836, to James Anson Dunn, and
- William Stewart—his wife joining in the deed of convey-
ance. ‘

Dunn and Stewart sold said lots in June 1836, to said
John S. Wright ; gave him a bond to execute a deed in
twelve months from that date. Wright paid for the lots
and entered into possession.

Wright was still in possession when the quit claim, from
Russell and wife to him, was executed and delivered.

He sold said sublots 1,2,8, 4, 5,6 and 7 to the defend-
ants, in October, A. D. 1852, who now own and occupy
the same.

Under these circumstances, we claim that the petitioner
bas no right of dower in any of these sub lots.

Because, if she, at that time, had an inchoate right of
dower in the said lots, she released it, by Jjoining with her
husband in, and executing and acknowledging the quit
claim deed to John S. Wright, he being at that time in
possession of, and the owner of all of them.
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It is claimed by the petitioner, that the acknowledgment
of this deed is so informal as to defeat its obvious inten-
tion, which was to release her dower.

That she executed the deed ; that it is in form sufficient,
and that she went before an officer duly authorized by law
to take and certity to her acknowledgment and release, is
not denied. She only claims, as we understand it, that the
certificate of the Notary, taking her acknowledgment
annexed to the deed, is not sufficient to bar her dower. It
is as follows :

« STATE OF ILLINOIS, } s
‘“ COOK COUNTY. X
«“ T, Edward Wright, a Notary Public,
“in and for the said county, in the State aforesaid, do
¢ hereby certify, that John B. V. Russell, who is personally
“ known to me as the same person whose name is sub-
¢ seribed to the above instrument of writing, appeared be-
¢ fore me this day in person and acknowledged that he
“signed, sealed and delivered the said instrument of
‘ writing, as his free and voluntary act, for the nuses and
¢« purposes therein set forth.
“ Given under my hand and seal, this twenty-eighth day
¢ of June, A. D. 1851.
“ EDWARD WRIGHT,
[sEAL.] “ Notary Public.”

‘“ COOK COUNTY.

« T, Edward Wright, a Notary Public,
¢ in and for said county, in the State aforesaid, do hereby

¢“ STATE OF ILLINOIS, } o
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« certify, that Cornelia Russell, who is to me personally
“ known to be the same person who executed the within
“ deed, personally appeared before me this day, and having
“ heen by me examined, separate and apart, and out of the
“ hearing of her husband (the within mentioned John B.
“ I. Russell) and the contents and meaning of the within
¢ deed having been by me fully explained and made known
*¢ to her, acknowledged that she had executed the same
“ freely and voluntarily and without compulsion of her
¢ said husband.

“ Given under my hand and notarial seal, this eighth
“ day of March, A. D. 1852.

« EDWARD WRIGHT,

[sEAL.] “ Notary Public.” !
The notary certifies :
That she was personally known to him. i
That she personally came before him. ’
That she was examined separate and apart L

and out of hearing of her husband.

That the contents and meaning of the deed
were tully made known and explained to her.

And that she executed the same freely and
voluntarily, and without compulsion of her hus-
band.

Hughes et al. v. Lane, 11 1lls. 123, and cases

cited.

This was the second deed executed by the petitioner, for
the purpose of releasing her dower to these lots, and it will
hardly be contended, as a matter of fact, that she did not
know what she was doing. Her present position does not
commend itself to equity.




We do not certainly know for what reason, other than
an alleged informality in the acknowledgment of the quit
claim deed to Wright, the petitioner, claims dower. But
we understand she insists that under the authority of

Blair v. Harrison, 11 Tl1. 884, and
Summers v. Bebb, 13 1ll. 483,
she could only release her right of dower by uniting it with
the fee, and that Wright had no fee in lots 5, 6, 7. This
reason seems to have no pertinency as to lots 1, 2, 3 and 4.

As appears by the submission, Wright bought the lots,
June 24, A. D. 1836, took a bond for a deed in twelve
months, entered into possession, and was in possession
under this bond, as owner, at the time of the delivery of
the quit claim, in A. D. 1852,

He had then owned these lots, and been in the actual
possession of them over sixteen years.

The only question really decided in Blair v. Harrison,
and Summers v. Bebb, is, that the wife cannot transfer her
inchoate right of dower, so as to vest it in a stranger, that
she may release it, but this release must be to the “owner
of the fee.” _

Wright was seized of an equitable estate of inheritance
in these lots; he had open, undisputed, actual possession of
the freehold, claiming as owner under an absolute sale, the
purchase money all being paid. There is no pretense, that
during all this sixteen years, there was any adverse inter-
est. IHis was an actual seizin, a pedis possessio. Dunn
and Stewart had only a naked legal title, which they held
in trust for Wright, his heirs or grantees.

A fee simple is simply and purely, absolute ownership,




Britton, « the possession of the soil by @ freeman.”
Blackstone’s Comm., book 2, chap. 7, p. 104.

And a mere executory agreement to sell and convey
land need not contain the word heirs, in order to convey,
in equity, a fee.

Defiaunce v. Brooks, 8 W. & 8., 67.
Blackstone’s Comm., book 2, chap. 7, p. 110,
note 2.

In this case, the fee was sold, and paid for, and the pur-
chaser is in possession. Ilis possession was notice to all
the world. e owned the fee, though he had no recorded
deed.

The purchaser of land, from the time of entering into an
effectual contract for the purchase, is deemed owner, and
his estate descends, and is devisable.

Cogswell v. Cogswell, 2 Edwards. 231.

It may still, perhaps, be claimed by the petitioner under
the language of the court in Blair v. Harrison, that the
quit claim deed is inoperative and void as to Mrs. Russell,
because at the time the same was executed, her husband
had no title in the lands.

But it is perhaps enongh for the present, to say, that the
Supreme Court of this State, in the case of

Osborn & Osborn v. Ho¥ine, 19 I1l. 124,
treat this question as not yet decided.

The uniform practice of the profession in this State since
the passage of the statute has been otherwise; and as is
remarked in Osborn v. Zlo¥ine, if she cannot so release her
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right of dower by joining with her husband, he not having
the fee, it is inalienable under such circumstances.

And it does not follow that Russell, at the time of the
execution of the quit claim of 1852, has no title or inter-
est in the lands because he had once before conveyed them.
The deed imports an interest in him.

We see no force in the argument of the petitioner’s coun-
sel, that by reason of the acknowledgment of Russell being of
an earlier date than thatof his wife, the quit claim became
essentially two deeds, and therefore void as to the petition-
er. As this deed was made (if as is contended by her, her
husband had no estate in the land) only for the purpose of
releasing her dower, the inference should be that it was not
delivered until she executed it. There was no record of
the deed, and there is no evidence of its delivery till after
the date of her acknowledgment, and we do not see that
this position is sustained by the authorities cited in support
of it.

SCAMMON, McCAGG & FULLER,

Solicitors for Defendants.
Carcaco, April 27, 1864.
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The general proposition is that she did not, by said deed,
relinquish her dower.

1
Complainant does not, in the acknowledgment, of said deed
purport to relinquish her dower.
Scates’ Comp. page 961—2, and
Purple Stat., ch. 24, sec. 15 and 21,

contain the same and only statutory provisions in force at
the time for releasing dower.
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After stating that the officer should acquaint the wife with
the contents of the deed, the statute proceeds: “And shall
« examine her separate and apart from her husband, whether
“ghs executed the same, and relinquished her dower to the
“Jands and tenements therein mentioned, voluntarily, freely,
“and without compulsion of her said husband; and if she
« acknowledge that she executed the same, and relinquishes
“her dower in the lands and tenements therein mentioned,
“yoluntarily and freely, and without the compulsion of her
“ husband,” such officer shall grant certificate, &c.

The words “relinquishes her dower” are not only substan-
tial, but evidently of the main and essential requisites of such
acknowledgment. They are made too prominent and em-
phatic to be overlooked or ignored. They are the only words
that call the attention of the wife to the only interest or right
she has in the land. They are the words which are qualified
by the following emphatic sentence: * Voluntarily, Ireely,
and without compulsion of her said husband.”

In Owen vs. Robbins, 19 111,554, the certificate failed to state
that the contents were made known, or that the wife relin-
quished her right of dower. The Court say, “Both of these
should appear in the certificate of acknowledgment.” Held
insufficient.

In Murriner vs. Suunders,d Gilm. 125. the Court say in refer-
ence to an acknowledgment of feme covert: “ Without such
« yeknowledgment the deed was absolutely void, and had no
«more validity than a piece of white paper. * # # The
« certificate of acknowledgment of a deed from a feme covert
“to convey her own lands is as much an essential part of the
« execution of the deed as her seal or signature, and without
¢ it the law presumes that it was obtained by fraud or coer-
& cion.”

Mason vs. Brock, 12 111, 276 : ¢ A married woman can only
“be divested of her real estate in the mode prescribed by
«gtatute. The certificate of acknowledgment is an essential
«part of the due execution of the deed, by which the real
« gstate of a feme covert is to be transferred, and unless 1t 1s
« in substantial compliance with the statute, no tiile passes.”

Moulton vs. Hurd, 20 111, 143: «If (deed) is not acknowl-
“ edged in accordance with the statute, no estate passes. The
« gtatute must be complied with, and if it is not, the deed is
“Jeft as at common law, absolutely void.”

See also, Lane vs. Souland, 15 111, 124.

In Gave vs. Cother, 23 111, 639, the Court say: “We think
« both on principle and under the provisions of our statute
« pespecting dower, a widow cannot be divested of the right,
«nor can it be destroyed any way save by the act of the feme
«covert, and that act done according to the forms and require-
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« ments of positive law. * * We cannot intend anything
«in favor of it (the acknowledgment) or supply words that
« gre wanting, or change personal pronouns from male to female.
« x # TThat statutory form must be substantially complied

« with, and must control.”
See Hughes vs. Lane, 11 Tl1.,134.

In Lane vs. Dolick, 6 McLean 200, the Court say in reference
“to the statute of Illinois: “Ourlaw is different from the law
“ of many of the States in requiring the certificate to set forth
«the particular facts which must concur to make the title
« valid.”

Thus much from our own reports. The following among
many others, will indicate the spirit of the courts in other States,
on this general question.

In O Farrell vs. Simplot, 4 Green (Iowa) 164—5, the precise
question is decided. On a statute very similar to ours, the
Court say: “Not only the facts that the contents of the
« deed were made known to the wife, and that she thereupon
« relinquished her dower to the real estate described, are essen-
“tial, but it is equally important that those facts be recorded in
« the certificate,” &c.

« Rvery ceremony, however formal, which has the least ten-
«dency to interpose the protection of law # # ought to
« be adhered to substantially and literally.”

Burges v. Wilson, et al., 2 Deverous, (Law) 306.

« Tnasmuch as this mode of conveyance by privy examina-
« tion of feme covert was introduced by statute in the place of
« one much more solemn and better calculated to protect her
«rights, viz: fine and recovery, great strictness must be
« required in enforcing the observance of the forms prescribed
« hy the statute.”

Perry v. Calhoun, 8 Humph,, 551.
52 Boykin v. Rain, 28 Ala,, 332.

« Whether a deed has been properly executed by a feme
& covert, so as to pass her title, must be proved by the record
« when compared with the requirements of the statute, because
«it is matter of record, and that only which the law has
“ made effectual to pass her title.”

Burrett v. Shackleford, 6 J. J. Marsh. 532.

« The policy of the law should be as far as possible to nar-
« yow rather than widen the field of this (marital) controlling

“influence.”
Watson v. Mercer, 6 Serg. & R, 48.
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She may pass her estate by deed executed and acknowl-
edged in the mode designated by the statute and in no other
way. But she is bound by no covenant in the deed. She is
not estopped by an express warranty—as to her it is void.—
She is estopped by no averment or recital in the deed. They
cannot be offered in evidence against her.

Hopper v. Demarest, 1 Zab. 541.

She can make no contract to bind her, except in the manner
provided by law. The provisions of the statute must be
strictly pursued.”

Barret v. Tewksbury, 9 Cal,, 15.
See Martin v. Dwelly, 6 Wend,, 9.

In Dewey v. Compan, 4 Gibbs, 567, the Court say: ¢ The

“ deed of a feme covert being void at common law, is a nullity

« unless acknowledged in strict compliance with the statute. *

«#  Courts have repeatedly held that the statute in regard to

« conveyances by married women must be strictly complied

« with and that they will not control or explain away the statute.”
See 1st Washburn, Real Prop., 202.

1L

The complainant did not join her husband in the said quit
claim deed. This is required by said sections 15 and 21 of the
statute.

The said quit claim deed bears date June 25, 1851, and pur-
ports to be “ signed, sealed and delivered in presence of Edward
Wright, as to J. B. F. Russell. The acknowledgment of said
J. B. F. Russell was June 28, 1851. At this date then the deed
had been executed and delivered by said J. B. F. Russell, and
the conveyance was perfected as to him. The deed never af-
terwards went back into his hands. There can be but one
delivery of the same deed. 2 Washburn, 577. At this time
the fair inference is, that it was not even signed by the wife.
But this matters not, inasmuch as it was not acknowledged by
her until March 8th, 1852. While it was the husband’s deed
on the 25th, or at least on the 28th of June, 1851, it was not
hers until nearly a year later, to wit: Mch. 8, 1852. They
were essentially two separate deeds. See Marriner v. Saunders,
5 Gilm. 1256—above cited.

The deed of a feme covert “is not binding upon her until
acknowledged, and her subsequent acknowledgment does not
relate back to the time of the acknowledgment of the deed”
(by her husband.)

Jackson ex den. Stevens v. Stevens, 16 John, 110.
Jackson ex den. Carson v. Cairrey, 20 John, 301.
Doe ex den. Dr. Peyster v. Howland, 8 Cowen, 277.
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It will not be claimed that a feme covert could release her
dower by her separate deed. Yet the above amountis to at

least no more than that.
Osborn v. Horine, 19 Tl1,, 124,

III.

By the first clause of said section 21 of the statute, a mar-
ried woman may release her dower “by joining such husband
in the deed or conveyance for the conveying of such lands
and tenements,” &e. But in said quit claim the said husband,
J. B. F. Russell conveyed no lands or tenements. He had at
the time no title to, or interest whatever in the said premises.
As appears by the statement of facts, he had conveyed the
sae as early as 1836, and consequently no dower interest
could pass in or by a deed which conveyed no title as to him.
This position seems fully sustained by the case of

Blain v. Harrison, 11 Ill., 887,
where the Court say: ¢ By this statute, dower is not barred
“ in the lands and tenements described in the deed, but in such
“only as are conveyed by such deed. If the deed is void or
« becomes inoperative as to the husband or conveys no lands or
% fenements for want of title in him, then it is not allowed to
“operate, so as to bar the right of dower in the wife. Such is
«the unquestionable rule of law.” By the concluding clause
also of said section 21, it would seem the legislature took
special pains thus to limit the eflect of the deed so acknowl-
edged. It is as follows: ¢« Which (acknowledgment) being
« recorded together with the deed, duly executed by the hus-
« band, according to law, shall be sufficient to discharge and bar
« the claim of such woman to dower in the lands and tenements
« conveyed by such deed or conveyance.”

IV.

At the time of the purported acknowledgment of said quit
claim to said Wright, the fee to said lots 5, 6 and 7 was not in
the said Wright. (See statement of facts.) It wasimpossible,
therefore, for her to release her dower right in these lots to
him.

In Blain v. Harrison, 11 111, 386—7, Court say : “ From the
«yery nature of the right, a wife cannot dispose of her claim
« for dower so as to separate it from the principal estate. The
« policy of the law forbids it. * * it would lead to intoler-
« gble embarrassments in the conveyance of estates.”

So in Summers v. Baky 13 111, 484 : “She may release it to
“the owner of the fee, but cannot transfer it to a stranger.”




J. S. PAGE, Sol'r Compl't.
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