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STATE OF ILLINOIS,

SUPREME COURT,

| Third Grand Division.




SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,
APRIL TERM TEHEREOF, A. D- 1862

ISAAC HARRIS
140 s.
THE PRESIDENT AND TRUS- |- Appeal from Kendall.
TEES OF THE TOWN OF |
NEWARK. )

SAME
141 ws. Same.
SAME.

SOLOMON C. BARNETT
142 V8. Same.
SAME.

e

POINTS AND AUTHORITIES SUBMITTED BY THE
APPELLANT.

The ordinances, before they can take eflect, must be publisk-
ed. (Scate’s Stat., p. 197, Sce. 7.)

There is no evidence showing that this was done.

The corporation had no power to declare the sale of liquor
by the gallon a nuisance, or impose a penalty for the same.

The general law providing a penalty for selling liquor without
o license, in less quantity than one gallon, by implication legal-
ized the sale in larger quantities. The charter only authorizes
the Corporation to make such ordinances to prevent and remove
nuisances as are not inconsistant with the laws or coustitution of
the state. (Scate’s Stat., p. 196, See. 5.)




2

The Corporation had no power to impose a penalty of more
than five dollars for a violation of their ordinance. (Scate’s
Stat., p. 197, Sec.8.) The act extending the powers of the
President and Trustees of the town of Oswego, which provides
for a greater penalty, is not in force in the town of Newark. It
having been once rejected by a vote of the town, no subsequent
vote can ratify or give force to its provisions. (Laws of 1857,
p. 1331, Sec. 7.) :

None of the acts give the Corporation power to pass an ordi-
nance prohibiting the giving away of liquor.

D. P. JONES,
Att'y for Appellant.
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREBEOF, A. D. 1862

ISAAC HARRIS
140 V8.
THE PRESIDENT AND TRUS- - Appeal from Kendall.
TEES OF THE TOWN OF
NEWARK.

SAME
141 ws. Same.
SAME.

SOLOMON C. BARNETT
142 Same.

2 vs.
SAME.

POINTS AND AUTHORI’,I..‘IES SUBMITTED BY THE
APPELLANT.

The ordinances, before they can take effect, must be publish-
ed. (Scate’s Stat., p. 197, Sec. 7.)

There is no evidence showing that this was done.

The corporation had no power to declare the sale of liquor
by the gallon a nuisance, or impose a penalty for the same.

The general law providing a penalty for selling liquor without
a license, in less quantity than one gallon, by implication legal-
ized the sale in larger quantities. The charter only authorizes
the Corporation to make such ordinances to prevent and remove
nuisances as are not inconsistant with the laws or coustitution of
the state. (Scate’s Stat., p. 196, Sec. 5.)
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" The Corporation had no power to impose a penalty of more
than five dollars for a violation of their ordinance. (Scate’s
Stat., p. 197, Sec.8.) The act extending the powers of the
President and Trustees of the town of Oswego, which provides
for a greater penalty, is not in force in the town of Newark. It
having been once rejected by a vote of the town, no subsequent
vote can ratify or give force to its provisions. (Laws of 1857,
p. 1831, See. 7.) :

None of the acts give the Corporation power to pass an ordi-
nance prohibiting the giving away of liquor.

D. P. JONES,
Atty for Appellant.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOIN.

APRIL TERM, 1862, AT OTTAWA.

SOLOMON C. BARNETT, Plaintiff in Error,

V8.
THE PRESIDENT & TRUSTEES OF THE [ APPPAL FROM KENDALL,
TOWN OF NEWARK, Def’ts in Error.

BRIEF AND ARGUMENT OF DEFENDANIS IN ERROR.

L

The plaintiff in error admits the validity of the incorporation of the de.
fendants in error, under the general luw for ths incorporation of towns and
cities, and that the proceelings stated in the abstract were found on the books
of the corporation without requiring proof of the syme. See record, page 8.

IIL

The President and Trustees of towns incorporated under the general law,
may impose fines for a breach of their ordinunces, and such fines may be recov-
ered before any justice of the peace in an action of debt, in the name of the
president and trustees, and collected by execution. See latter clause of the
8th section of the division entitled towns and cities, Scates’ Comp., 197 ; also
24th IlL., page 22, Hamilton vs. The President and Trustaes of Charthage.

III.

Towns incorporated under the general law, possess the right to pass ordi.
nances and by-laws, and have all the powers authorized under the laws and
amendatory acts of the cities of Springfield and Quincy, Scates’ Comp., 200,
sec. 4; also 24th Ill., page 22.

)
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1V.

The city of Springfield is authorized to impose fines, penalties and forfeit:

ures] for a breach of any ordinance, not exceeding one hundred dollars. See

" the 34th section of the 5th mblcle of the Springfield charter, laws special ses-
sions, 1840, p.19. 24 Il p. 2

v,

The Tth, 8th and 9th sections of an act entitled an act to extend the juris.
diction and powers of the president and trustees of the towns of Oswego and New-
ark in the county of Kendall, approved Feb. 18th, 1857. See privatelaws of Illi-
nois, page 1331, reads as follows, towit: section 7+ ¢The provisions of this
act shall apply to, and confer upon, the corporation of the village of Newark,
and the officer thereof, the same powers and jurisdiction that it does upou those
of the town of Oswego, provided that the same be first submitted for approval
to the voters thereof, by the president and trustees of said town, and shall re-
ceive their approval.

Sec. 8. It shall not be necessary for the president and trustees in any case
in prosecuting for the violation of any ordinance, to file security for cost, nor
ghall it be necessary for them, in any case, to prove the fact of their incorpora:
tion, unless the samr be denied by affidavits in writing. The production of the
record of the corporation, or a copy of any ordinance or proceeding of said cor-
poration, certified to under the hand of the clerk, shall be deemed due proof of
the passage of said ordinance, or the due publication thereol and authentication
of said proceeding in the first instrnca, and all ordinwncas heretofore passed by
said corporation, not inconsistent with this act, shall be and remnin in fall force
if not inconsistent with the constitution of this State and ths United States.

Sec. 9. This act shall be deems1 a public act, shullbeliberally construed in
favor of the powers conferred therein, and shall be in force from and after its
passage.”

' VI.

The president and trustees of the town of Newack, did, on the 24th day of

~ March, 1860, submit the said act to the voters of the towa, for their approval,

and the voters did unanimously apdrove of the sama. See the bottom of 2d page
of abstract.

VIIL

The ordinance upon which this suit was brought, was passed on the 30th
April, 1859, declaving the sale or giving away of any spirtuous, vinous, malt,
fermented, mixed or intoxicating liquors, a nuisance, and that any person who
should be guilty theraof, should forfeit anl pay to the said town, the sum of
Tiwenty Dollars, for each and every ofencs. See abstract page firstand second,
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VIIL

The corporate authories of any town in this State may have power to de-
clare what shall be a nuisance, and to improve afine for the violation of any ordi-

nance to that effect.
Scates comp. sec. 2, page 200,

Also, sec. 5, page 196.
IX.

A town incorporated under the general law may provide by ordinance against
disposing of any liquors in a less quantity than one barrel.
16 Tllinois, page 35, Byers et al. vs, the town of Olney.

X.

It is not necessary under the 8th section of the act before referred to, to
prove the publiction or passage of any ordinance, but producing the corporate
records, containing an ordinance is sufficient evidence to establish the fact of its
due publication and authentication.

XI.

Your Honors ‘will perceive by referring to the second page of the abstract
that there appears to have been a vote taken on the adoption of the act before
referred to, on the 29th day of May, 1858, which resulted in its rejection by two
votes, but there is no certificate of the accuracy of that vote, or whether that is
the true result. Neither were any notices of the election ever posted. Nearly
two years afterwards the question was again submitted to the voters of Newark
and then received their unanimous approval. See second page of abstract.

XII.

The only question I can see presented by the record is—Was the election
held on the 24th day of March, 1860, legal ? Or, in other words, had the pres-
ident and trustees a right, under the act of the 18th of Feb., 1857, to submit
the question of its approval to the voters, after it had once been submitted, and
they had refused to accept it? In case your Honors should hold the evidence
of the first election sufficient, I think they had a perfect right so to do.

Can any person read the act, and after giving it the ‘“liberal constru ction”
it enjoins, say it was the intention of tlie law-mukers to give the people of New-
ark but one opportunity to vote upon the question and if it was then rejected,
they should forever be debarred from accepting it, though every person in the
Corporation should afterwards earnestly desire it ?

There was no time set by the legislaturs when the vote should be taken,
but it was a law of the State —a public act, to go into effect whenever the vosers
of the town of Newark should see fit to approve of it, by an election called for
that purpose.
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The Government did not withdraw the proposition when the voters refused
to accept itin May, 1858. Neither isjthere anything in the act rendering it void
in case it should once be rejected.

When T construe this statute by the rule laid down for the construction of
statutes by Kent, in the first volume of his commentaries, page 464, where he
says, “the object is to ascertain and carry into effect the intention of the legisla:
ture, and that several acts in pari materia, and relating to the same subject are
to. be taken together, and compared in the eonswruction of them, because they
are considered as having one object in view, and as acting upon oune system.”—
It firmly establishes my opinion.

For illustration, take the general law for the incorporation of towns and
cities, of which this act is o part. for the legislature in passing both, had the
same object in view. In the 25th chapter of Purple’s statutes, page 172, sec-
tions 1st and 2d, it provides that whenever the white male residents of lawful age
of any town in this State, having not less than 150 inhabitants, shall wish to be.
come *‘incorporated, ‘for the better regulation of their internal police, it shall be
lawful for the said residents, after having niven ten days previous notice, to as-
semble together and decide by vote, whether they will become incorporated or

not.

Tn case a town having 150 inhabitants should call a meeting according to
the provisions of chapter 25, and should decide not to be incorporated ; then af-
terwards when the number of inhabitants had increased to 500 or 1000, and the
business of the town had increased in the same proportion, the inhabitants should
assemble agnin, pursuant to the Luw, and decide to become incorporated. Would
any attorney deny them the right to do so, on the ground that they had once
voted on that question and decided not to be so incorpo rated ?

In chapter 104 of Purple's statute, page 1135, sec. 2, it provides that the
county court, on the petition of 50 legal voters of the said county shall cause to
be submitted to the voters of the county, the question of township organization
by ballot, and there is no provision allowing the inhabitants to hold more than
one election for that purpose, yet no one questions the right of a county to hold
an election, and adopt the township organization act, even though the voters of
the same county had by ballot ten times before rejected the same.

If the voters of a county have the right to adopt the township organization
af they have once rejected it. And the inhabitants of a town, who have previ-
ously by vote, refused to become incorporated, have a right to re-consider their
vote, and become o incorporated when they see the interests of their town re-
quire it.

Have not the voters of Newark a right to adopt the act in question, when
they see its salutary effect in the town of Oswego, or when their experience
teaches them that the act is beneficial to their interests, although they had once
rejected it?
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I am unable to see any difference in the object the legislature had in view
in passing the three laws just referred to.

All three were made for the better regulation of the internal police of coun-
.ties or towns,

All three are submitted to the voters for their approval.

All three are public acts, and the one in question is to be *liberally con.
strued in favor of the powers conferred therein.” Is there any reason why they
should be differently construed ?

‘When the government offers to enter into a contract with the inhabitants
of a town in the form of a charter, and the voters have a right to vote time af-
ter time on the proposition before they accept it? Can there be any reason as-
signed why, when the government offers to extend their rights and privileges
under that charter, they should be limited to one vote?

Viewing this act in the worst light on the part of the defendants in error,
and confining it to its most strict construction, itis only an extension of their
chartered privileges, and the rules that would govern in the acceptance of a
charter must govern in the acceptance of this act by the voters of Newark.

XTIII.

The vote taken on the 29th of May, 1858, is void, there being no certificate
of the clerk or judge of election that the election was ever held, or what the re-
sult of the election was. In order to make the returns of any election valid,
the judge of the election or the clerk, or both, must certify to the accuracy of
the returns.

XIV.

The plaintiff in error admitted on the trial, that the town of Newark was
duly incorporated on tlte 10th day of Feb., 1849, under the law of 1845, (See
the 8th page of the record, it having been left out of the abstract) and that the
ordinance sued upon was duly upon the corporate record, (see the fivst page of
the abstract) and that the plaintiffin error violated the ordinance, (see 3d page
abstract) thereby waiving all proof of the incorporation of the town, the passage
of the ordinance or its violation, and upon such admission the case was submitted
to the court for judgment. Could the court below have done otherwise than to
have found the plaintiff in error guilty ?

IRUS COY,
Att’y for Def’t in Exrror.
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* SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOIN.

APRIL TERM, 1862, AT OTTAWA.

'SOLOMON C. BARNETT, Plaintiff in Error,

. V8. . . .
THE PRESIDENT & TRUSTEES OF THE (APPEAL FROM KENDALL.
TOWN OF NEWARK, Def’ts in Error.

BRIEF AND ARGUMENT OF DEFENDANIS IN ERROR.

L

The plaintiff in error admits the validity of the incorporation of the de-
fendants in error, under the general Luw for the incorporation of towns and
cities, and that the proceedings stated in the abstract were found on the books
of the corporation without requiring proof of the same. See record, page 8.

IL

The President and Trustees of towns incorporated under the general law,
may impose fines for a breach of their ordinunces, and such fines may be recov-
ered before any justice of the peace in an action of debt, in the name of the
president and trustees, and collected by execution. See latter clause of the
8th section of the division entitled towns and cities, Scates’ Comp., 197 ; also
24th IlL., page 22, Humilton vs. The President and Trustaes of Charthage.

III.

Towns incorporated under the general law, possess the right to pass ordi.
nances and by-laws, and have all the powers authorized under the laws and
amendatory acts of ‘the cities of Springfield and Quincy, Scates’ Comp., 200,
sec. 4; also 24th Il page 22.
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1V.

The city of Sprinr;__,rﬁeld is authorized to impose fines, penalties and forfeit:
ures] for a breach of any ordinance, not exceeding one hundred dollars. See
the 84th section of the 5th article of the Springfield charter, laws special ses-
sions, 1840, p.19. 24 TIL, p. 22.

V.

The Tth, 8th and 9th sections of an act entitled an act to extend the juris-
diction and powers of the president and trustees of the towns of Oswego and New-
ark in the county of Kendall, approved Feb. 18th, 1857. See private laws of Illi-
nois, page 1831, reads as follows, to-wit: section 7 “The provisions of this
act shall apply to, and confer upon, the corporation of the village of Newark,
and the officer thereof, the same powers and jurisdiction that it does upon those
of the town of Oswego, provided that the same be first submitted for approval
to the voters thereof, by the president and trustees of said town, and shall re-
ceive their approval.

Sec. 8. It shall not be necessary for the president and trustees in any case
in prosecuting for the violation of any ordinance, to file secuvity for cost, nor
shall it be necessary for them, in any case, to prove the fact of their incorpora:
tion, unless the samr be denied by affidavits in writing. The production of the
record of the corporation, or a copy of any ordinunce or proceeding of said cor-
poration, certified to under the hand of the clerk, shall be deemed due proof of
the passage of said ordinance, or the due publication thereof and authentication
of said proceeding in the first instance, and all ordinances heretofore passed by
said corporation, not inconsistent with this act, shall be and remain in full force
if not inconsistent with the constitution of this State and th United States.

Sec. 9. This act shall be deema1 a public act, shallbeliberally construed in
favor of the powers conferred therein, and shall be in force from and after its
passage.”’

VI.

The president and trustees of the town of Newark, did, on the 24th day of
March, 1860, submit the said act to the voters of the town, for their approval,
and the voters did unanimously apdrove of the same. See the bottom of 2d page
of abstract.

VIL

The ordinance upon which this suit was brought, was passel on the 30th
April, 1859, declaring the sale or giving away of any spirtuous, vinous, malt,
fermented, mixed or intoxicating liquors, a nuisance, and that any person who
should be guilty thereof, should forfeit anl puy to the said town, the sum of
Twenty Dollars, for each and every offence. See abstract page first and second,
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VIII.

The corporate authories of any town in this State may have power to de:
clare what shall be a nuisance, and to improve a fine for the violation of any ordi-

* nance to that effect.
Scates comp. sec. 2, page 200,

Also, sec. 5, page 196.
IX.

A town incorporated under the general law may provide by ordinance against
disposing of any liquors in aless quantity than one barrel.
16 Illinois, page 85, Byers et al. vs, the town of Olney.

X.

It is not necessary under the 8th section of the act before referred to, to
prove the publiction or passage of any ordinance, but producing the corporate
records, containing an ordinance is sufficient evidence to establish the fact of its
due publication and authentication.

XI.

Your Honors will perceive by referring to the second page of the abstract
that there appears to have been a vote taken on the adoption of the act before
referred to, on the 29th day of May, 1858, which resulted in its rejection by two
votes, but there is no certificate of the accuracy of that vote, or whether that is
the true result. Neither were any notices of the election ever posted. Nearly
two years afterwards the question was again submitted to the voters of Newark
and then received their unanimous approval. - See second page of abstract.

XTI,

The only question I can see presented by the record is—Was the election
held on the 24th day of March, 1860, legal ? Or, in other words, had the pres-
ident and trustees a right, under the act of the 18th of Feb., 1857, to submit
the question of its approval to the voters, after it had once been submitted, and
they had refused to accept it? In case your Honors should hold the evidence
of the first clection sufficient, I think they had a perfect right so to do.

Can auy person read the act, and after giving it the “liberal constru ction”
it enjoins, say it was the intention of the law-mukers to give the people of New-
ark but one opportunity to vote upon the question and if it was then rejected,
they should forever be debarred from accepting it, though every person in the
Corporation should afterwards earnestly desire it ?

There was no time set by the legislature when the vote should be taken,
but it was a law of the State—a public act, to go into effect whenever the voters
of the town of Newark should see fit to approve of it, by an election called for
that purpose.
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The Government did not withdraw the proposition when the voters refused
to accept itin May, 1858. Neither isjthere anything in the act rendering it void
in case it should once be rejected.

When I construe this statute by the rule laid down for the construction of
statutes by Kent, in the first volume of his commentavies, page 464, where he
suys, “the object is to ascertain and carry into effect the intention of the legisla:
ture, and that several acts in pari materia, and relating to the same subject are
to be taken together, and compared in the eonstruction of them, because they
are considered as having one object in view, and as acting upon one system.”—
It firmly establishes my opinion.

For illustration, take the general law for the incorporation of towns and
cities, of which this act is a pact, for the legislature in passing both, had the
same object in view. In the 25th chapter of Purple’s statutes, page 172, sec-
tions 1st and 2d, it provides that whenever the white male residents of lawful age
of any town in this State, having not le-s than 150 inhabitants, shall wish to be.
come “incorporated, for the better regulation of their internal police, it shall be
lawful for the said residents, after having viven ten days previous notice, to as-
semble together and decide by vote, whether they will become incorporated or

not.

In case a town having 150 inhabitants should call a meeting according to
the provisions of chapter 25, and should decide not to be incorporated ; then af-
terwards when the number of inhabitants had increased to 500 or 1000, and the
business of the town had increasel in the same proportion, the inhabitants should
assemble again, pursuant to the luw, and decide to become incorporated. Would
any attorney deny them the right to do so, on the ground that they had once
voted on that question and decided not to be so incorpo rated ?

In chapter 104 of Purple’s statute, page 1135, sec. 2, it provides that the
ccunty court, on 'the petition of 50 lezal voters of the said county shall cause to
be submitted to the voters of the coanty, the question of township organization
by ballot, and there is no provision allowing the inhabitants to hold more than
one clection for that purpose, yet no one questions the right of a county to hold
an election, and adopt the township organization act, even though the voters of
the same county had by ballot ten times before rejected the same.

If the voters of a county have the right to adopt the township organization
af they have once rejected it. And the inhabitants of a town, who have previ-
ously by vote, refused to become incorporated, have a right to re-consider their
vote, and become so incorporated when they see the interests of their town re-
quire it.

Have not the voters of Newark a right to adopt the act in question, when
they sac its salutary effect in the town of Oswego, or when their experience
teaches them that the act is beneficial to their interests, although they had once

rejected it?
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I am unable to see any difference in the object the legislature had in view
in passing the three laws just referred to.

All three were made for the better regulation of the internal police of coun-

_‘ties or towns,

All three are submitted to the voters for their approval.

All three are public acts, and the one in question is to be *liberally con.
strued in favor of the powers conferred therein.” Ts there any reason why they

sheuld be differently construed ?

‘When the government offers to enter into a contract with the inhabitants
of a town in the form of a charter, and the voters have a right to vote time af-
ter time on the proposition before they accept it? Can there be any reason as-
signed why, when the government offers to extend their rights and privileges
under that charter, they should be limited to one vote?

Viewing this act in the worst light on the part of the defendants in error,
and confining it to its most strict construction, itis only an extension of their
chartered privileges, and the rules that would govern in the acceptance of a
charter must govern in the acceptance of this act by the voters of Newark.

XIII.

The vote taken on the 29th of May, 1858, is void, there beingno certificate
of the clerk or judge of election that the election was ever held, or what the re-
sult of the election was. In order to make the returns of any election valid,
the judge of the election or the clerk, or both, must certify to the accuracy of

-the returns.

g : XIV.

The plaintiff in error admitted on the trial, that the town of Newark was
duly incorporated on the 10th day of Feb., 1849, under the law of 1845, (See
the 8th page of the record, it having been left out of the abstract) and that the
ordinance sued upon was duly upon the corporate record, (see the fivst page of
the abstract) and that the plaintiffin error violated the ordinance, (see 3d page
abstract) thereby waiving all proof of the incorporation of the town, the passage
of the ordinance or its violation, and upon such admission the case was submitted
to the court for judgment. Could the court below have done otherwise than to
have found the plaintiffin error guilty ?

IRUS COY,
Att’y for Def’t in Error.
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SUPREME COURT OF ILLINOIS,

TEHIRD GRAND DIVISIOIN.

APRIL: TERM, 1862, AT OTTAWA,

SOLOMON C. BARNETT, Plaintiff in Error,

U8s 30 R IN
THE PRESIDENT & TRUSTERS OF 4B | L A Kaa
TOWN OF NEWARK, Det’ts in Error.

BRIEF AND ARGUMENT OF DEFENDANIS IN ERROR.

I.

The plaintiff in error admits the validity of the incorporation of the de-
fendants in error, under the geaeral luw for the incorporation of towns and
cities, and that the proceedings stated in the abstract were found on the books
of the corporation without requiring proof of the same. See record, page 8.

- IL

The President and Trustees of towns incorporated under the general law,
may impose fines for a breach of their ordinwnces, and such fines may be recov-
ered before any justice of the pesce in an action of debt, in the name of the
president and trustees, and collected by execution. See latter clause of the
8th section of the division entitled towns and cities, Seates” Comp., 197 ; also
24th 1lL., page 22, Hamilton »s. The Presilent and Trastaes of Ch wthage.

TIE

Towns incorporated under the genoral law, possess the right to pass ordi.
nances and by-laws, and have all the powers authorized under the laws and
amondatory aets of the cities of Springfield and Quincy, Scates’ Comp., 200,
sec, 4; also 24th Ill., page 22.

)




2
1V.

The city of Springfield is authorized to impose fines, penalties and forfeit:
ures] for a breach of any ordinance, not exceeding one hundred dollars. See
the 84th section of the 5th article of the Springfield charter, laws special ses-
sions, 1840, p.19. 24 1IIL, p. 22.

V.

The Tth, 8th and 9th sections of an act entitled an act to extend the juris-
diction and powers of the president and trusteesof the towns of Oswego and New-
ark in the county of Kendall, approved Feb. 18th, 1857. Sec privatelaws of Illi-
nois, page 1831, reads as follows, to'wit: section 7* ¢The provisions of this
act shall apply to, and confer upon, the corporation of the village of Newark,
and the officer thereof, the same powers and jurisdiction that it does upon those
of the town of Oswego, provided that the same be first submitted for approval
to the voters thereof, by the president and trustees of said town, and shall re-
ceive their approval.

Sec. 8. It shall not be necessary for the president and trustees in any case
in prosecuting for the violation of any ordinance, to file security for cost, nor
shall it be necessary for them, in any case, to prove the fact of their incorpora:
tion, unless the samr be denied by affidavitsin writing. The production of the
record of the corporation, or a copy of any ordinance or proceeding of said cor-
poration, certified to under the hand of the clerk, shall be deemed due proof of
the passage of said ordinance, or the due publication thereof and authentication
of said proceeding in the first instance, and all ordinunces heretofore passed by
said corporation, not inconsistent with this act, shall be and remain in full force
if not inconsistent with the constitution of this State and ths United States.

Sec. 9. This act shall be deemeld a public act, shallbeliberally construed in
favor of the powers conferred therein, and shall be in force from and after its
passage.”

VI

The president and trustees of the town of Newark, did, on the 24th duy of
March, 1860, submit the said act to the voters of the town, for their approval,
and the voters did unanimously apdvove of the same. See the bottom of 2d page
of abstract.

VIIL

The ordinance upon which this suit was brought, was passed on the 30th
April, 185, declaring the sale or giving away ot any spirtuous, vinous, malt,
fermented, mixed or intoxicating liquors, a nuisance, and thatany person who
should be guilty thereof, should forfeit anl pay to the said town, the sum of
Twenty Dollars, for each and every offence. See abstract page firstand second,
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VIII.

The corporate authories of any town in this State may have power to de-
clare what shall be a nuisance, and to improve afine for the violation of any ordi-

nance to that effect.
Scates comp. sec. 2, page 200,

Also, sec. 5, page 196.
IX.

A town incorporated under the general law may provide by ordinance against

disposing of any liquors in aless quantity than one barrel.
16 Illinois, page 35, Byers et al. vs, the town of Olney.

5

It is not necessary under the 8th section of the act before referred to, to
prove the publiction or passage of any ordinance, but producing the corporate
records, containing an ordinance is sufficient evidence to establish the fact of its
due publication and authentication.

XI.

Your Honors will perceive by referring to the second page of the abstract
that there appears to have been a vote taken on the adoption of the act before
referred to, on the 29th day of May, 1858, which resulted in its rejection by two
votes, but there is no certificate of the accuracy of that vote, or whether that is
the true result. Neither were any notices of the election ever posted. Nearly
two years afterwards the question was again submitted to the voters of Newark
and then received their unanimous approval. See second page of abstract. -

XII.

The only question I can see presented by the record is—Was the election
held on the 24th day of March, 1860, legal ?  Or, in other words, had the pres-
ident and trustees aright, under the act of the 18th of Feb., 1857, to submit
the question of its approval to the voters, after it had once been submitted, and
they had refused to accept it?  In case your Honors should hold the evidence
of the first election sufficient, I think they had a perfect right so te do.

Can any person read the act, and afcer giving it the “liberal constru ction”
it enjoins, say it was the intention of the law-makers to give the people of New-
ark but one opportunity to vote upon the question and if it was then rejected,
they should forever be debarred from aceepting it, though every person in the
Corporation should afterwards ecarnestly desire it ?

There was no time set by the legislature when the vote should be taken,
but it was a law of the State —1 public act, to go into effect whenever the voters
of the town of Newark should see fit to approve of it, by an election called for
that purpose.
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The Government did not withdraw the proposition when the voters refused
to accept itin May, 1858. Neither isfthere anything in the act rendering it void
- ju case it should once be rejected.

When I construe this statute by the rule laid down for the construction of
statutes by Kent, in the first volume of his commentavies, page 464, where he
says, “the object is to ascertain and carry into effect the intention of the legislar
ture, and that several acts in pari materia, and relating to the same subject are
to be taken together, and compared in the eonstruction of them, because they
are considered as having one object in view, and as acting upon one system.”—
It firmly establishes my opinion.

For illustration, take the general law for the incorporation of towns and
cities, of which this act is a part. for the legislature in passing both, had the
same object in view. In the 25th chapter of Purple’s statutes, page 172, sec-
tions st and 2d, it provides that whenever the white maleresidents of lawful age
of any town in this State, having not le=s than 150 inhabitants, shall wish to be.
come ‘‘incorporeted, for the better regulation of their internal police, it shall be
lawful for the said residents, after having viven ten days previous notice, to as-
semble together and decide by vote, whether they will become incorporated or

not.

In case a town having 150 inhabitants should call a meeting according to
the provisions of chapter 25, and should decide not to be incorporated ; then af-
terwards when the number of inhabitants had increased to 500 or 1000, and the
business of the town had increased in the same proportion, the inhabitants should
assemble agrin, pursuant to the Ly, and decide to become incorporated. Would
any attorney deny them the right to do so, on the ground that they had once
voted on that question and decided not to be so incorpo rated ?

In chapter '104 of Purple’s statute, page 1135, ssc. 2, it provides that the
ccunty court, on the petition of 50 legal voters of the said county shall cause to
be submitted to the voters of the county, the question of township organization
by ballot, and there is no provision allowing the inhabitants to hold more than
one eclection for that purpose, yet no one questions the right of a county to hold
an election, and adopt the township organization act, even though the voters of
the same county had by ballot ten times before rejected the same.

If the voters of a county have the right to adopt the township organization
af they have once rejected it.  And the inhabitants of a town, who have previ-
ously by vote, refused to become incorporated, have a right to re-consider their
vote, and become so incorporated when they see the interests of their town re-

quire it.

ave not the voters of Newark a right to adopt the act in question, when
they see its salutary effect in the town of Oswego, or when their experience
teaches them that the act is beneficial to their interests, although they had once

rejected it?
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I am unable to see any difference in the object the legislature had in view
in passing the three laws just referred to.

All three were made for the better regulation of the internal police of coun:
ties or towns,

All three are submitted to the voters for their approval.

All three are public acts, and the one in question is to be “liberally con.
strued in favor of the powers conferred therein.”” Is there any reason why they
sheuld be differently construed ?

‘When the government offers to enter into a contract with the inhabitants
of a town in the form of a charter, and the voters have a right to vote time af-
ter time on the proposition before they accept it? Can there be any reason as-
signed why, when the government offers to extend their rights and privileges
* under thategharter, they should be limited to one vote?

Viewing this act in the worst light on the part of the defendants in error,
and confining it to its most strict construction, it is only an extension of their
chartered privileges, and the rules that would govern in the acceptance of a
charter must govern in the acceptance of this act by the voters of Newark.

XTIII.

The vote taken on the 29th of May, 1858, is void, there being no certificate
of the clerk or judge of election that the election was ever held, or what the re-
sult of the election was. In order to make the returns of any election valid,
the judge of the election or the clerk, or both, must certify to the accuracy of
the returns.

XIV.

The plaintiff in error admitted on the trial, that the town of Newark was
duly incorporated on the 10th day of Feb., 1849, under the law of 1845, (See
the 8th page of the record, it having been left out of the abstract) and that the
‘ordinance sued upon was duly upon the corporate record, (see the fizst page of
the abstract) and that the plaintiffin error violated the ordinance, (see 8d page
abstract) thereby waiving all proof of the incorporation of the town, the passage
of the ordinance or its violation, and upon such admission the case was submitted
to the court for judgment. Could the court below have done otherwise than to
have found the plaintiffin error guilty ?

IRUS COY,
Att’y for Def’t in Error.
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SUPREME COURT OF ILLINOIS,

TEIIRD GRAND DIVISIOIN.

APRIL TERM, 1862, AT OTTAWA.

SOLOMON C. BARNETT, Plaintiff in Error,

V8.
THE PRESIDENT & TRUSTEES OF THE APPEAL FROM KENDALL.
TOWN OF NEWARK, Def’ts in Error.

BRIEF AND ARGUMENT OF DEFENDANI[S IN ERROR.
I
The plaintiff in error admits the validity of the incorporation of the de:
gendants in error, under the geaeral luw for the incorporation of towns and

cities, and that the proceedings stated in the abstract were found on the books
of the corporation without requiring proof of the same. See record, page 8.

IL

The President and ‘Irustees of towns incorporated under the general law,
may impose fines for a breach of their ordinances, and such fines may be recov-
ered before any justice of the peace in an action of debt, in the name of the
president and trustees, and collected by execution. See latter clause of the
8th section of the division entitled towps and cities, Scates’ Comp., 197 ; also
924th Ill., page 22, Hamilton vs. The President and Trustees of Charthage.

IIT.

Towns incorporated under the general luw, possess the right to pass ordi.
nances and by-laws, and have all the powers authorized under the laws and
amendatory acts of the cities of Springfield and Quincy, Scates’ Comp., 200,
sec. 4; also 24th IlL, page 22.
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1V.

The city of Springfield is authorized to impose fines, penalties and forfeit:
ures] for a breach of any ordinance, not exceeding one hundred dollars. See
the 34th section of the 5th article of the Springfield charter, laws special ses-
sions, 1840, p.19. 24 IlL, p. 22.

Ve

The Tth, 8th and 9th sections of an act entitled an act to extend the juris-
diction and powers of the president and trustees of the towns of Oswego and New-
ark in the county of Kendall, approved Feb. 18th, 1857. See privatelaws of Illi-
nois, page 1831, reads as follows, to'wit: section 7* “The provisions of this
act shall apply to, and confer upon, the corporation of the village of Newark,
and the officer thereof, the same powers and jurisdiction that it does upon those
of the town of Oswego, provided that the same be first submitted for approval
to the voters thereof, by the president and trustees of said town, and shall re-
ceive their approval.

Sec. 8. It-shall not be necessary for the president and trustees in any case
in prosecuting for the violation of any ordinance, to file security for cost, nor
ghall it be necessary for them, in any case, to prove the fact of their incorpora.
tion, unless the samr be denied by affidavits in writing. The production of the
record of the corporation, or a copy of any ordinance or proczeding of said cor-
poration, certified to under the hand of the clerk, shall be deemed due proof of
the passage of said ordinance, or the due publication thereof and authentication
of said proceeding in the first instance, and all ordinances heretofore passed by
said corporation, not inconsistent with this act, shall be and rema1in in full force
if not inconsistent with the coastitution of this State and th> United States.

Sec. 9. This act shall be deemel a public act, shallbeliberally onstrued in
favor of the powers conferred therein, and shall be in force from and after its
passage.”’

VI.

The president and trustees of the town of Newark, did, on the 24th day of
March, 1860, submit the said act to the voters of the town, for their approval,
and the voters did unanimously apdrove of the sama. See the bottom of 2d page
of abstract.

VIIL

The ordinance upon which this sait was brought, was passed on the 30th
April, 1859, declaring the sale or giving away ot any spirtuous, vinous, malt,
fermented, mixed or intoxicating liquors, a nuisance, and that any person who
should be guilty thereof, should forfeit anl pay to the said town, the sum of
Twenty Dollars, for each and every offence. See abstract page ficst and second,
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VIII.

The corporate authories of any town in this State may have power to de-
clare what shall be a nuisance, and to improve a fine for the violation of any ordi-

nance to that effect.
Scates comp. sec. 2, page 200,

Also, sec. 5, page 196.
IX.

‘A town incorporated under the general law may provide by ordinance against
disposing of any liquors in a less quantity than one barrel.
: 16 Tllinois, page 35, Byers et al. vs, the town of Olney.

X.

It is not necessary under the 8th section of the act before referred to, to
prove the publiction or passage of any ordinance, but producing the corporate
records, containing an ordinance is sufficient evidence to establish the fact of its
due publication and authentication.

XI.

Your Honors will perceive by referring to the second page of the abstract
that there appears to have been a vote taken on the adoption of the act before
referred to, on the 29th day of May, 1858, which resulted in its rejection by two
votes, but there is no certificate of the accuracy of that vote, or whether that is
the true result. Neither were any notices of the election ever posted. Nearly
two years afterwards the question was again submitted to the voters of Newark
and then received their unanimous approval. See second page of abstract.

XII.

The only question I can see presented by the record is—Was the election
held on the 24th day of March, 1860, legal ? Or, in other words, had the pres-
ident and trustees aright, under the act of the 18th of Feb., 1857, to submit
the question of its approval to the voters, after it had once been submitted, and
they had refused to accept it?  In case your Honors should hold the evidence
of the first clection sufficient, I think they had a perfect right so te do.

Can any person read the act, and ifter giving it the “liberal constru ction”
it enjoins, say it was the intention of the law-makers to give the people of New-
ark but one opportunity to vote upon the question and if it was then rejected,
they should forever be debarred from accepting it, though every person in the
Corporation should afterwards earnestly desire it ?

There was no time set by the legislature when the vote should be taken,
but it was a law of the State —: public act, to go into effect whenever the voters
of the town of Newark should see fit to approve of it, by an election called for

that purpose.
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The Government did not withdraw the proposition when the voters refused
‘to accept itin May, 1858. Neither isjthere anything in the act rendering it void
in case it should once be rejected.

When I construe this statute by the rule laid down for the construction of
statutes by Kent, in the first volume of his commentaies, page 464, where he
says, “the object is to ascertain and carry into effect the intention of the legislas
ture, and that several acts in pari materia, and relating to the same subject are
to be taken together, and compared in the construction of them, because they
are considered as having one object in view, and as acting upon one system.”—
It firmly establishes my opinion.

For illustration, take the general law for the incorporation of towns and
cities, of which this act is a part, for the legisiature in passing both, had the
same object in view. In the 25th chapter of Purple’s statutes, page 172, sec-
tions 1st and 2d, it provides that whenever the white male residents of lawful age
of any town in this State, having not le~> than 150 inhabitants, shall wish to be.
come ‘“‘incorporzted, for the better regulation of their internal police, it shall be
lawtul for the said residents, after having viven ten days previous notice, to as-
semble together and decide by vote, whether they will become incorporated or

not.

In case a town having 150 inhabitants should call a meeting according to
the provisions of chapter 25, and should decide not to be incorporated ; then af-
terwards when the number of inhabitants had increased to 500 or 1000, and the
business of the town had increased in the same proportion, the inhabitants should
assemble agein, pursuant to the luwy, and decide to become incorporated. Would
any attorney deny them the right to do so, on the ground that they had once
voted on that question and decided not to be so incorpo rated ?

In chapter 104 of Purple’s statute, page 1135, sec. 2, it provides that the
county court, on the petition of 50 legal voters of the said county shall cause to
be submitted to the voters of the county, the question of township organization
by ballot, and thers is no provision allowing the inhabitants to hold more than
one election for that purpose, yet no one questions the right of a county to hold
an clection, and adopt the township organization act, even though the voters of
the same county had by ballot ten times before rejected the same.

If the voters of a county have the right to adopt the township organization
af they have once rejected it. And the inhabitants of a town, who have previ-
ously by vote, refused to become incorporated, have a right to re-consider their
vote, and become so incorporated when they see the interests of their town ve-
quire it.

)
Have not the voters of Newark a right to adopt the act in question, when

they see its salutary effect in the town of Oswego, or when their experience
teaches them that the act is beneficial to their intevests, although they had once
rejected it?
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I am unable-to see any difference in the object the legislature had in view
in passing the three laws just referred to.

All three were made for the better regulation of the internal police of coun:

ties or towns,
All three are submitted to the voters for their approval.

All three are public acts, and the one in question is to be ¢liberally con.
- gtrued in favor of the powers conferred therein.” TIs there any reason why they
sheuld be differently construed ?

When the government offers to enter into a contract with the inhabitants
of a town in the form of a charter, and the voters have a right to vote time af-
ter time on the proposition before they accept it? Can there be any reason as-
signed why, when the government offers to extend their rights and privileges
under that charter, they should be limited to one-vote?

Viewing this act in the worst light on the part of the defendants in error,
and confining it to its most strict construction, itis only an extension of their
chartered privileges, and the rules that would govern in the acceptance of a
charter must govern in the acceptance of this act by the voters of Newark.

XIII.

The vote taken on the 29th of May, 1858, is void, there being no certificate

 of the clerk or judge of election that the election was ever held, or what the re-

sult of the election was. In order to make the returns of any election valid,

the judge of the election or the clerk, or both, must certify to the accuracy of
the returns.

XIV.

The plaintiff in error admitted on the trial, that the town of Newark was
duly incorporated on the 10th day of Feb., 1849, under the law of 1845, (See
the 8th page of the record, it having been left out of the abstract) and that the

- ordinance sued upon was duly upon the corporate record, (see the fizst page of
the abstract) and that the plaintiffin error violated the ordinance, (see 3d page
abstract) thereby waiving all proof of the incorporation of the town, the passage
of the ordinance or its violation, and upon such admission the case was submitted
to the court for judgment. Could the court below have done otherwise than to
have found the plaintiff iu error guilty ?

IRUS COY,
Att'y for Def’t in Error.
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The Corporation had no power to impose a penalty of more
than five dollars for a violation of their ordinance. (Scate’s
Stat., p. 197, Sec. 8.) The act extending the powers of the
President and Trustees of the town of Oswego, which provides
for a greater penalty, is not in force in the town of Newark. It
having been once rejected by a vote of the town, no subsequent
vote can ratify or give force to its provisions. ~(Laws of 1857,
p. 1331, Sec. 7.)

None of the acts give the Corporation power to pass an ordi-
nance prohibiting the giving away of liquor.

D. P. JONES,
Att'y for Appellant.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRILy TERM THEREOTF, A, D. 1862.

SOLOMON C. BARNETT

o 1 Appeal from Kendall
THE PRESIDENT AND TRUSTEES 4 4
OF THE TOWN OF NEWARK.

ABSTRACT OF THE RECORD.

s was an action commenced before a Justice of the Peace to recover
the penalty for violating an Ordinance of the town of Newark, against
selling or giving away liquor. Judgment was rendered by the Justice
against the appellant, who took an appeal from the same to the Circuit
Court. ]

Jury waived and cause submitted to the Court for trial.

On the trial it was admitted that the record books of the town of
Newark contained the following proceedings of the Board of Trustees of
the town of Netwark, and parts of Ordinances of said town, viz:

«On a motion of A. D. Newton, the Clerk was ordered to post notices
of an Election, to adopt or reject an act passed by the Legislature in 1857,
and approved February 18, 1857, entitled ‘An act to extend the jurisdie-
tion and powers of the President and Trustees, and constables of the
Town of Oswego and Newark, in the County of Kendall,” said election to
e held at the public school house on the 99th day of May, instant, be-
tiveen the hours of one and five o’clock, P. M. Ballot to be ‘“for the
act,’ or ‘against the act.’

An Ordinance passed by tlie President and Trustees of the town of
Newark, April 30th, 1859.

Sec. 2. “Any person who sliall sell, barter, give away, or exchange
any spirituous, virtous, malt, fernented, mixed or intoxicating liquors
within the corporate limits of caid town, or who shall upon the sale, bar-
ter, or exchange of any goods, chattles, wares, merchandize, property,
chose in action, or upon any contract or agreement, expressed or im-
plied, deliver or furnish, or cause to be delivered or furnished, or know-
ingly suffer to be taken or received, any spirituous, vinous, malt, ferment-
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ed, mixed or intoxicating liquors, shall be considered and adjudged
guilty of a nuisance, and every such person, upon convietion thereof,
shall forfeit and pay to said town the sum of twenty dollars for each and
every offence.”

“Crerx’s Orrice, May 29th, 1858.

At an election held at the public school house, pursuant to notice, in
the town of Newark, on the 29th day of May, 1858, for the purpose of
adopting or rejecting an Act entitled an act to extend the jurisdiction and
powers of the President and Trustees and Constables of the town ot Os-
wego and Newark, in the County of Kendall, and State of Illinois, at
which election, W. II. Lewis was Moderator, and Chas. Flinn, Clerk, the
result was declared by the Moderator, atter canvass, to be as follows :

“Tor the act, No. of votes,. . .. . o oo oI 32
“Against the act, No. of votes,.............. 54

VALENTINE VERMILYE,
Clork of the Board of Trustees for the Corporation of Newark.”

Proceedings of the President and Board of Trustees of the town of
Newark, March 13th, 1860:

“Tt was ordered that the Clerk post three notices af an election to be
held in the public school house, in the town of Newark, on the 24th day
of March, inst., to adopt or reject an act passed by the Legislature in
1857, entitled ‘An act to extend the jurisdictiont and powers of the Presi-
dent and Trustees and Constables of the town of Oswego and Newark,
in the County of Kendall.” Said election to be held between the hours of
one and five o’clock in the P. M., and the form of ballot to be ¢for the act
and against the act.””

March 14th, 1860. “Ihereby certify, that I this day posted three-copies,
cach of the above ordinance in relation to faxes and notices for the elec-
tion on the 24th inst. Ons= copy of each at the Post Office, one copy of
cach at the Newark Drug Store, and one copy of each at N. P. Barn-
ard’s Store.

ALBERT COOK,
Clerk of the Corporation.”

! “Marcn 24th, 1860.
At an election held at the public school house in the town of Newark,
pursuant to notice, on the 24th day of March, 1860, between the hours
of one and five o’clock in the P. M. of said day, for the purpose of adopt-
ing or rejecting an act passed by the Legislature in 1857, entitled ‘An act
to extend the jurisdiction and powers of the President and Trustees and
Constables of the towns of Oswego and Newark, in the County of Ken-
dally at which election, S. S. Wright acted as Judge, and Albert Cook
as Clerk. The result was declared by the Judge to be as follows :
SRorthe - agh: et e R e e 39 votes.
S Against themet . oo v et i o s e none.
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We hereby certify that the above is the frue and correct result of tlic
election this day held for the purpose as above stated.
Dated Newark, March 24, 1860.
Attest, ALBERT COOXK, Clerk of the Llection,
SAM. S. WRIGHT, Judge of the Election.

It was turther admitted that the appellant sold one gallon of whiskey to
some man working on the road in the village of Newark, in the month of
June, 1861, and within the limits of the corporation. This was all the
evidence in the case.

The Court assessed the plaintiff’s damages at $20, and rendered judge-
ment against the defendant for that sum and costs.

The defendant moved for a new trial, which motion was overruled by
the Court.

o ) ERRORS ASSIGNED.
The Court erred, 1st, infinding the issue in favor of the plaintiff and
against the defendant.

2d. In rendering judgment against the defendant.

8d: Inoverruling the motion for a new trial.
D. P. JONES,
Attorney for Appellant.

]
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

'

APRIL TERM TEHEREOTF, A. D. 1862.

SOLOMON C. BARNETT

VS. X ]
THE PRESIDENT AND TRUS’.{‘I«:ES1 Appeal from Kendai.

OF THE TOWN OF NEWARK.

ABSTRACT OF THE RECORD.

Tims was an action commenced before a Justice of the Peace to recover
the penalty for violating an Ordinance of the town of Newark, against
sclling or giving away liquor. Judgment was rendered by the Justice
against the appellant, who took an appeal from the same to the Circuit
Court.

Jury waived and cause submitted to the Court for trial.

On the trial it was admitted that the record books of the town of
Newark contained the following proceedings of the Board of Trustees of
the town of Newark, and parts of Ordinances of said town, viz:

“On a motion of A. D. Newton, the Clerk was ordered to post notices
of an Election, to adopt or reject an act passed by the Legislature in 1857,
and approved February 18, 1857, entitled ‘An act to extend the jurisdic-
tion and powers of the President and Trustees, and constables of the
Town of Oswego and Newark, in the County of Kendall,” said election to
be held at the public school house on the 29th day ot May, instant, be-
tween the hours of one and five o’clock, P. M. Dallot to be ‘for the
act,’ or ‘against the act.’

An Ordinance passed by the President and Trustees of the town of
Newark, April 30th, 1859.

Sec. 2. “Any person who shall scll, barter, give away, or exchange
any spirituous, vinous, malt, fermented, mixed or intoxicating liquors
within the corporate limits of said town, or who shall upon the sale, bar-
ter, or exchange of any goods, chattles, wares, merchandize, property,
chose in action, or upon any contract or agreement, expressed or im-
plied, deliver or furnish, or cause to be delivered or furnished, or know-
ingly sutfer to be taken or received, any spirituous, vinous, malt, ferment-
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ed, mixed or intoxicating liquors, shall be considered and adjudged
guilty of a nuisance, and every such person, upon conviction thereof,
shall forfeit and pay to said town the sum of twenty dollars for each and
every offence.”

«Crerx’s Orrice, May 29th, 1858.

«At an election held at the public school house, pursuant tonotice, in
the town of Newark, on the 29th day of May, 1858, for the purpose of
adopting or rejecting an Act entitled an actto extend the jurisdiction and
powers of the President and Trustees and Constables of the town ot Os-
wego and Newark, in the County of Kendall, and State of Illinois, at
which election, W. I Lewis was Moderator, and Chas. Flinn, Clerk, the
result was declared by the Moderator, after canvass, to be as follows :

“«Tor the act, No. of votes,. .........c.ooonens 52
“Against the act, No. of votes,.............. 54

VALENTINE VERMILYE,
Clerk of the Board of Trustees for the Corporation of Newark.”

Proceedings of the President and Board of Trustees of the town of
Newarlk, March 13th, 1860:

«Tt was ordered that the Clerk post three notices af an clection to be
held in the public school house, in the town of Newark, on the 24th day
of March, inst., to adopt or reject an act passed by the Legislature in
1857, entitled ‘An act to extend the jurisdiction and powers of the Presi-
dent and Trustees and Constables of the town of Oswego and Newark,
in the County of Kendall.” Said election to be held between the hours of
one and five o’clock in the P. M., and the form of ballot to be ‘for the act
and against the act.’”

March 14th, 1860. “Ihereby certify, thatI this day posted three copies,
each of the above ordinance in relation to taxes and notices for the elec-
tion on the 24th inst. One copy of each at the Post Office, one copy ot
each at the Newark Drug Store, and one copy of each at N. P. Barn-
ard’s Store.

ALBERT COOK,
Clerk of the Corporation.”

“NMarcr 24th, 1860.

“At an election held at the public school house in the town of Newark,
pursuant to notice, on the 24th day of March, 1860, between the hours
of one and five o’clock in the P. ML of said day, for the purpose of adopt-
ing or rejecting an act passed by the Legislaturein 1857, entitled ‘An act
to extend the jurisdiction and powers of the President and Trustees and
Constables of the towns of Oswego and Newark, in the County of Ken-
dally at which election, S. 8. Wright acted as Judge, and Albert Cook
as Clerk. The result was declared by the Judge to be as follows:

“For the Bk . sy cia s s e L o 39 votes,
“Against the ety . ... vesc cavevr LG sy none.
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We hereby certify that the above is the true and correct result of the
election this day held for the purpose as above stated.
Dated Newark, March 24, 1860.
Attest, ALBERT COOX, Cler of the Klection,
SAM. S. WRIGHT, Judge of the Llection.

It was further admitted that the appellant sold one gallon of whiskey to
some man working on the road in the village of Newark, in the month of
June, 1861, and within the limits of the corporation. This was all the
evidence in the case.

The Court assessed the plaintiff’s damages at £90, and' rendered judge-
inent against the defendant for that sum and costs.

The defendant moved for a new trial, which motion was overruled by
the Court:

i ERRORS ASSIGNED.

The Court eried, 1st, infinding theissue in favor of the plaintiff and
against the defendant.

2d. In rendering judgment against the defendant.

3d. Inoverruling the motion for a new trial.

D. P. JONES,
Attorney for Appellant.
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,
APRIL TERM THEREOF, A. D- 1862

ISAAC HARRIS
140 vs.
THE PRESIDENT AND TRUS- Appeal from Kendall.
TEES OF THE TOWN OF{
NEWARK. )

SAME
141  ws. Same.
SAME.

SOLOMON C. BARNETT
142 vS. Same.
SAME.

POINTS AND AUTHORITIES SUBMITTED BY THE
APPELLANT.

The ordinances, before they can take effect, must be publish-
ed.” (Scate’s Stat., p. 197, Sce. 7.)

There is no evidence showing that this was done.

The corporation had no power to declare the sale of liquor
by the gallon a nuisance, or impose a penalty for the same.

The general law providing a penalty for selling liquor without
a license, in less quantity than one gallon, by implication legal-
ized the sale in larger quantities. The charter only authorizes
the Corpomtic))n to make such ordinances to prevent and remove
nuisances as are not inconsistant with the laws or constitution of
the state. (Scate’s Stat., p. 196, Sec. 5.)




2

The Corporation had no power to impose a penalty of more
than five dollars for a violation of their ordinance. (Scate’s
Stat., p. 197, Sec.8.) The act extending the powers of the
President and Trustees of the town of Oswego, which provides
for a greater penalty, is not in force in the town of Newark. Tt
having been once rejected by a vote of the town, no subsequent
vote can ratify or give force to its provisions. (Laws of 1857,
p- 1331, Sec. 7.)

None of the acts give the Corporation power to pass an ordi-
nance prohibiting the giving away of liquor.

D. . JONES,
Ait'y for Appellant.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL, TERM TEEREOF, A. D. 1862.

SOLOMON C. BARNETT

THE PRESIDENT AND TRU’STEESIf ot dall
OF THE TOWN OF NEWARK.

ABSTRACT OF THE RECORD.

This was an action commenced before a Justice of the Peace to recover
the penalty for violating an Ordinance of the town of Newark, against
selling or giving away liquor. Judgment was rendered by the Justice
against the appellant, who took an appeal from the same to the Circuit
Court.

J ury waived and cause submitted to the Court for trial.

On the trial it was admitted that the record books of the town of
Newark contained the following proceedings of the Board of Trustees of
the town of Netvark, and parts of Ordinances of said town, viz:

“On a motion of A. D. Newton, the Clerk was ordered to post notices
of an Election, to adopt or reject an act passed by the Legisldture in 1857,
atid approved February 18, 1857, entitled ‘An act to extend the jurisdic-
tion and powers of the President and Trustees, and constables of the
Town of Oswogo and Newark, in the County of Kendall,’ said election to
De held at the public school house on the 29th day of May, instant, be-
tween the hours of one and five o’clock, P. M. DBallot to be ‘“for the
act,’ or ‘against the act.”

An Ordinance passed by tlie President and Trustees of the town of
Newark, April 30th, 1859.

See. 2. “Any person who shall scll, barter, give aividy, or exchange
any spirituous, vitlous, malt; fermented, mixed or intoxicating liquors
within the gorporate limits of said town, or who shall upon the sale, bar-
ter, or exchange of any goods, chattles, wares, merchandize, property,
chose in action, or upon any contract or agreement, expressed or im-
plied, deliver or furnish, or cause to be delivered or furnished, or know-
ingly suffer to be taken or received, any spirituous, vinous, malt, ferment-

@,
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ed, mixed or intoxicating liquors, shall be cousidered and adjudged
guilty of a nuisance, and every such person, upon conviction thereof,
shall forfeit and pay to said town the sum of twenty dollars for each and
every offence.”

“CrLerx’s Orrice, May 29th, 1858.

At an cleetion held at the public school house, pursuant tonotice, in
the town of Newark, on the 29th day of May, 1858, for the purpose of
adopting or rejecting an Act entitled an actto extend the jurisdiction and
powers of the President and Trustees and Constables of the town of Os-
wego and Newark, in the County of Kendall, and State of Illinois, at
which election, W. IL Lewis was Moderator, and Chas. Flinn, Clerk, the
result was declared by the Moderator, after canvass, to be as follows :

“Tor the act, No.of votes,.................. 52
“Against the act, No. of votes,.............. 54

VALENTINE VERMILYE,
Clerk of the Board of Trustees for the Corporation of Newark.”

Proceedings of the President and Board of Trustees of the town of’
Newark, March 13th, 1860:

«It was ordered that the Clerk post three notices af an election to be
held in the public school house, in the town of Newark, on the 24th day
of March, inst., to adopt or reject an act passed by the Legislature in
1857, entitled ‘An act to extend the jurisdiction and powers of the Presi-
dent and Trustees and Constables of the town ot Oswego and Newark,
in the County of Kendall.” Said election to be held between the hours of
one and five o’clock in the P. M., and the form of ballot to be ‘for the act
and ngainst the act.’”’

March 14th, 1860. “Ihereby certify, that I this day posted three copies,
each of the above ordinance in relation to taxes and notices for the elec-
tion on the 24th inst. One copy of each at the Post Office, one copy of
each at the Newark Drug Store, and one copy of each at N. P. Barn-
ard’s Store.

ALBERT COOK,
Clerk of the Corporation.”

“Manrcm 24th, 1860.

“At an election held at the public school house in thetown of Newark,
pursuant to notice, on the 24th day of March, 1860, between the hours
of one and five o’clock in the P. M. of said day, for the purpose ot adopt-
ing or rejecting an act passed by the Legislature in 1857, entitled “An act
to extend the jurisdiction and powers of the President and Trustees and
Constables of the towns of Oswego and Newark, in the County of Ken-
dally at which clection, S. S. Wright acted as Judge, and Albert Cook
as Clerk. The result was declared by the Judge to be as follows :

CROT the A0k« d sl s diisntm bl e e e GO O IO
“Against the acty. ..o R none,
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We hereby certify that the above is the triie and correct result of the
election this day held for the purpose as above stated.
Dated Newark, March 24, 1860.
Attest, ALBERT COOX, Clerk of the Klection,
SAM. S. WRIGHT, Judge of the Election.

It was further admitted that the appellant sold one gallon of whiskey to
some man working on the road in the village of Newark, in the month of
June, 1861, and within the limits of the corporation. This was all the
evidence in the case.

The Court assessed the plaintiff’s damages at %20, and rendered judge-
ment agdinst the defendant for that sum and costs.

The defendant moved for a new trial, which motion was overruled by
the Court.

’ ERRORS ASSIGNED.
The Court erred, 1st, infinding theissue in favor of the plaintiff and
against the defendant.

2d. In rendering judgment against the defendant.

3d: Inoverruling the motion for a new trial.
D. P. JONES,
Attorney for Appellant.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1862.

SOLOMON C. BARNETT

vs.
THE PRESIDENT AND TRUSTEES
OF THE TOWN OF NEWARK.

1 Appeal from Kendall.

ABSTRACT OF THE RECORD.

Thus was an action commenced before a Justice of the Peace to recover
the penalty for violating an Ordinance of the town of Newark, against
sclling or giving away hquox. Judgment was rendered by the Jushcc
against the appellant, who took an appeal from the same to the Circuit
Court.

Jury waived and cause submitted to the Court for trial.

On the trial it was admitted that the record books of the town of
Newark contained the following proceedings of the Board of Trustees of
the town of Newark, and parts of Ordinances of said town, viz:

“On a motion of A. D. Newton, the Clerk was ordered to post notices
of an Election, to adopt or reject an act passed by the Legislature in 1857,
and approved February 18, 1857, entitled ‘An act to extend the jurisdic-
tion and powers of the President and Trustees, and constables of the
Town of Oswego and Newark, in the County of Kendall,’ said election to
be held at the publlc school house on the 29th day of May, instant, be-
tween the hours of one and five o’clock, P. M. Dallot to be ‘for the
act,” or ‘against the act.’

An Ordinance passed by the President and Trustees of the town of
Newark, April 30th, 1859. d

See. 2, “Any person who shall sell, barter, give away, or exchange
any spirituous, vinous, malt, fermented, mixed or intoxicating liquors
within the corporate limits of said town, or who shall upon the sale, bar-
ter, or exchange of any goods, chattles, wares, merchandize, property,
chose in action, orymupon any contract or agreement, expressed or im-
plied, deliver or furnish, or cause to be delivered or furnished, or know-
ingly suffer to be takén or veceived, any spirituous, vinous, malt, ferment-
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ed, mixed or intoxicating liquors, shall be considered and adjudged
guilty of a nuisance, and every such person, upon conviction thercof,
shall forfeit and pay to said town the sum of twenty dollars for each and
every offence.”

“Crerx’s Orrrce, May 20th, 1858.

At an election held at the public school house, pursnant tonotice, in
the town of Newark, on the 29th day of May, 1858, for the purpose of
adopting or rejecting an Act entitled an act to extend the jurisdiction and
powers of the President and Trustees and Constables of the town of Os-
wego and Newark, in the County of Kendall, and State of Illinois, at
which election, W. II. Lewis was Moderator, and Chas. Flinn, Clerk, the
result was declared by the Moderator, after canvass, to be as follows :
“TFor the act, No. of votes,.................. 52

“Against the act, No. of votes,..............54

VALENTINE VERMILYE,
Clerk of the Board of Trustees for the Corporation of Newark.”

Proceedings of the President and Board of Trustees of the town of
Newark, March 13th, 1860:

“Tt was ordered that the Clerk post three notices af” an election to be
held in the public school house, in the town of Newark, on the 24th day
of March, inst., to adopt or reject an act passed by the Legislature in
1857, entitled ‘An act to extend the jurisdiction and powers of the Presi-
dent and Trustees and Constables of the town of Oswego and Newark,
in the County of Kendall.” Said election to be held between the hours of

" oneand five o’clock in the P. M., and the form of ballot to be ‘for the act

and against the act.””’

Mareh 14th, 1860. “Ihereby certify, thatI this day posted three copies,
cach of the above ordinance in relation to taxes and notices for the elec-
tion on the 24th inst. One copy of each at the Post Office, one copy of
each at the Newark Drug Store, and one copy of each at N. P. Barn-
ard’s Store.

ALBERT COOK,
Clerk: of the Corporation.”

“Maren 24th, 1860.

“At an election held at the publie school house in the town of Newark,
pursuant to notice, on the 24th day of March, 1860, between the hours
of one and five o’clock in the P. M. of said day, for the purpose of adopt-
ing or rejecting an act passed by the Legislature in 1857, entitled ‘An act
to extend the jurisdiction and powers of the President and Trustees and
Constables of the towns of Oswego and Newark, in the County of Ken-
dall;’ at which election, S. 8. Wright acted as Judge, and Albert Cook
as Clerk. The result was declared by the Judge to be as follows :

“ox thie Bobyties ssm sammmteeias i danmen 39 votes.
) ‘A poinit tho (et iviies oo tln i noue.
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We hereby certify that the above is the trie and correct result of the
clection this day held for the purpose as above stated.
Dated Newark, March 24, 1860.
Attest, ALBERT COOK, Clerk of the Llection,
SAM. 8. WRIGHT, Judge of the Election.

It was further admitted that the appellant sold one gallon of whiskey to
some man working on the road in the village of Newark, in the month of
June, 1861, and within the limits of the corporation. This was all the
evidence in the casec.

The Court assessed the plaintiff’s damages at $20, and rendered judge-
ment against the defendant for that sum and costs.

The defendant moved for a new trial, which motion was overruled by
the Court.

ERRORS ASSIGNED.
The Conrt erred, 1st, infinding theissue in favor of the plaintiff and
against the defendant.

2d. In rendering judgment against the defendant.

3d: Inoverruling the motion for a new trial.
D. . JONES,
Attoraey for Appellant.
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