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STATE OI' ILLINOIS —SUPREME COURT,

THIRD GRAND DIVISION—APRIL TERM, 1551,

-0
PLOPLE,

VN,
HENRY A, MIX.

Appeal from Ogle.

Default of A. B. Fuller. indicted. for passing counterfeit money,
and Henry A. Mix his security.

3.4.&5.6. Writ of Sel. Fa.

8
9,13

10

Motion to quash. Writ sustained.
Alias Writ of Sei. Fa.

Amended Sei. Fa., alleges that on September 30th, 1858, A. B.
Fuller being confined in jail of Ogle County, under an Indictment
for passing counterfeit money, found at June Term, 1858 of Ogle
County Circuit Court, filed in said Court, June 12th, 1858. Ful-
ler and Mix on the 13th day of September, 1858, appeared before
V. Eustace, Judge of the 22d Circuit, and executed a Recognisance

as follows :

STATE OF ILLINOIS, |

22D JUDICIAT COURT. |

Be it remembered, that on the 13th day of September, A. D.,
cighteen hundred and fifty-eight, Azariah B. Fuller and Henry A.
Mix, personally came before J. V. Eustace, Judge of the Twenty-
second Circuit of said State, and severally and respectively ac-
knowledged themselves to owe and be indebted to the People of the
State of Illinois, in the sum of five hundred dollars to be levied of
their respective Goods and Chattels, Lands and Tenements to the
use of suid Pecople, if default shall be made in the condition follow-
ing, to-wit : The condition of this Recognisance is such that if the
said Azaviah B. Fuiler shall personally be and appear before the
(ircuit Court of the County of Ogle, on the first day of the next
Term thereof, to be holden at the Court House, in the town of Or-
cgon, to answer to an indictment prefered against him by the Grand
Jury of said County, for the crime of passing counterfeit money,
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14

16

17

18

19

2

and do and receive what shall by the said Court be ther and there
enjoined upon him, and shall not depart the Court withoPt- .lea‘ve.
then this recognisance to be void, otherwise to be and remain in full
force and virtue.
In testimony whereof, they have lereunto set their hands and
seals the day and year first above written.
AZARIAH B. FULLER, [SEAL.]
H. A. MIX, [SEAL.]

Sci. Fa., alleges that Eustace had authority to take and approve
the Recognisance ; that the Recognisance was filed in said Circuit
Court, September 20th, 1858, that Oet. 4th, 1858, at a Term of
the Court, Fuller was called, and defaulted and recognisance for-
feited.

Motion to quash Sci. Fa. overruled.
1st. Plea by Mix. IVul tiel Record.

2d Plea—That there was no judgment of forfeiture.

3d Plea—That at the Recognisance was entered into, Fuller was-
confined in the jail of Ogle County, by virtue of a Capias issued by.
the Clerk of said Court upon the Indictment mentioned in the Sei.
Fa., and that upon the back of the Writ was an Indictment re.
quiring the Sheriff to take bail in the sum of $500.

4th Plea—That at the time, and before the Recognisance was
entered into, Fuller was not in the County of Ogle, but was in the
County of Lee, and was unlawfully imprisoned and restrained of
his liberty Ly F. G. Petrie, Sheriff of Lee County, withcut any pro-
cess of Law, and that to procure his discharge from said imprison-
ment, he entered into said Recognisance.

5th Plea—That there was no such Indictment against Fuller.
Rejoinder.

6th Plea—That at the time defendant, Mix, was called upoun by
said Recognisance to surrender said Fuller, said Fuller was impris:
oned in the County jail of Carroll County, Ills, at the suit of the
People to answer to a eharge of having passed counterfeit money,
by means of which the said People, plaintiffs, in this case absolute-
ly prevented defendant from surrendering the body of said Fuller
according to the terms of said Recognisance.

Demurrer to 3d, 4th, and Gth Pleas.

Demurrer sustained, and leave to amend 8d and 4th Pleas.
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31
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4th Plea amonded, alleges, that at the time of making and en-
tering the Recognisance, Fuller was restrained of his liberty and
imprisoned by F. G. Petrie, without any legal authority whatever,

and said Fuller and defendant entered into said Recognisance for
the sole purposc of releasing said Fuller from said unlawful im-

prisonment.

Demurrer to 4th amended Plea. 'That Demurer was never dis-

posed of.

Jury called.

VERDICT.—We, the Jurors in this case, find the issue for the
People as against the defendant, Henry A. Mix, and find for the
People the'sum of $500, defendants, being the amount due on the
Recognisance.

Motion in arrest of Judgment and for a new trial. Overruled. .
Judgnent.

BILL OF EXCEPTIONS.

Recognisance as above set out, read in evidence. Objection and
exception,

Indictment found by the Grand Jury of Ogle County against
Fuller, June Term, 1858.

Motion for a new trial, overruled, and exception.

ERRORS ASSIGNED.

Ist. The Court erred in overruling the motion to quash the writ
of Scire Facias.

2d. The Court crred in sustaining the dewmurrer to the 8d and

Gth Tleas severally.

3d, The Court crred in trying the cause with the issue on the
amended plea undetermined.

4th, The Court erred in rendering the Judgment aforesaid in
manner and form aforesaid, and he prays that the Judgment be re:

versed.



4 o
POINTS.

I.—The Scire Facias was not sufficient. Judge Eustace had no,

right to take the Recognisance at that time.
Scates Statutes, P. 625, Sec. 80.

« “« € 405, Sec. 175.
@ ({3 £ 412, Sec, 202.

No offence is described in the Seire Facias.

II.—The third Plea was good.
Scates Statutes, 405, Sec. 115.

IIT.—The 6th plea was good. It was a sufficient answer that the
defendunt could not be surrendered because he was confined in pris-
on at the suit of Plaintiff, it is an excuse if the surrender be impos:
sible by the act of God or of the law.

Mather vs. the People 12, Ills. 9.

Co. Litt 206,

IV.—The Court should have disposed of the demurrer to the 4th
amended Plea before rendering judgment.

Bradshaw vs. Hallett, 4 Scam. 53.
Wetter vs. McNeil, 8 Scam 434.
McKinney vs. May 1, Scam. 534.
Nye vs. Wright, 2 Scam. 222,
Stedman vs. Watson 5, Gilm 249,
Moore vs. Little 11, T1l. 549.

GLOVER, COOK & CAMPBELL, for Appellee.
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STATE OF ILLINOIS—SUPREMI COURL,
THIRD GRAND DIVISION—APRIL TERM, 1861,

— e —-—————

PLOPLE,
VS,
HENRY A. MIX.

Appeal from Ogle.

Default of A. B. Fuller. indicted for passing counterfeit moncy,
and Henry A. Mix his security.

8.4.&5.6. Writ of Sei. Fa.

8
9,13

10

Motion to quash. Writ sustained.
Alias Writ of Sei. Fa.

Amended Sei. Fa., alleges that on September 80th, 1858, A. B."
Fuller being confined in jail of Ogle County, under an Indictment
for passing counterfeit money, found at June Term, 1858 of Ogle
County Circuit Court, filed in said Court, June 12th, 1858. Ful-
ler and Mix on the 13th day of September, 1858, appeared before
V. Eustace, Judge of the 22d Circuit, and executed a Recognisance
as follows :

STATE OF ILLINOIS,}
22D JUDICIAL COURT.

Be it remembered, that on the 13th day of September, A. D.,
eighteen hundred and fifty-eight, Azariah B. Fuller and Henry A.
Mix, personally came before J. V. Eustace, Judge of the Twenty-
second Circuit of said State, and severally and respectively ac-
knowledged themselves to owe and be indebted to the People of the
State of Illinois, in the sum of five hundred dollars to be levied of
their respective Goods and Chattels, Lands and Tenements to the
use of said People, if default shall be made in the condition follow-
ing, to-wit: The condition of this Recognisance is such that if the
said Azariah B. Fuller shall personally be and appear before tho
(ircuit Court of the County of Ogle, on the first day of the next
Term thereof, to be holden at the Court House, in the town of Or-
egon, to answer to an indictment prefered against him by the Grund
Jury of said County, for the crime of passing counterfeit money,
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and do and receive what shall by the said Court be ther and there
enjoined upon him, and shall not depart the Court without leave,
then this recognisance to be void, otherwise to be and remain in full
force and virtue.

In testimony wherecf, they have lereunto set their hands and
scals the day and year first above written.

AZARTIAH B. FULLER, [SEAL.]
H. A. MIX, [sEAL ]

Sci. Fa., alleges that Eustace had authority to take and approve

the Recognisance ; that the Recognisance was filed in said Circuit

Court, September 20th, 1858, that Oct. 4th, 1858, at a Term of
the Court, Fuller was called, and defaulted and recognisance for-

feited.

Motion to quash Sei. Fa. overruled.
1st. Plea by Mix. INul t7el Record.
2d Plea—That there was no judgment of forfeiture.

3d Plea—That at the Recognisance was entered into, Fuller was
confined in the jail of Ogle County, by virtue of a Capias issued by
the Clerk of said Court upon the Indictment mentioned in the Sei.
Fa., and that upon the back of the Writ was an Indictment re.
quiring the Sheriff to take bail in the sum of $500.

4th Plea—That at the time, and before the Recognisance was
entered into, Fuller was not in the County of Ogle, but was in the
County ot lree, and was unlawfully imprisoned and restrained of
his liberty Ly F. G. Petrie, Sheriff of Lee County, withcut any pro-
cess of Law, and that to procure his discharge from said imprison-
ment, he entereld into said Recognisance.

5th Plea—That there was no such Indictment against Fuller.
Rejoinder.

Gth Flea—That at the time defendant, Mix, was called upon by
said Recognisance to surrender said Fuller, said Fuller was impris-
oned in the County jail of Carroll County, Ills, at the suit of the
People to answer to a charge of having passed counterfeit moncy,

by means of which the said People, plaintiffs, in this case absolute-
ly prevented defendant from surrendering the body of said Fuller
according to the terms of said Recognisance.

Demurrer to 8d, 4th, and Gth Pleas.

Demurrer sustained, and leave to amend 3d and -th Pleas.
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4th Plea amended, alleges, that at the time of making and en-
tering the Recognisance, Fuller was restrained of his liberty and
imprisoned by F. G. Petrie, without any legal authority whatever,
and said Fuller and defendant entered into said Recognisance for
the sole purpose of releasing said Fuller from said unlawful im-
prisonment.

Demurrer to 4th amended Plea. That Demurer wus never dis-
posed of.

Jury called.

VERDICT.—We, the Jurors in this case, find the issue for the
People as against the defendant, Henry A. Mix, and find for the
People the sum of $500, defendants, being the amount due on the-
Recognisance.

Motion in arrest of Judgment and for a new trial. Overruled.
Judgment.

BILL OF EXCEPTIONS.

Recognisance as above set out, read in evidence. Objection and
exception.

Indictment found by the Grand Jury of Ogle County against
Fuller, June Term, 1858.

Motion for a new trial, overruled, and exception.

ERRORS ASSIGNED.

1st. The Court crred in overruling the motion to quash the writ
of Seire Facias.

2d. The Court erred in sustaining the demurrer to the 8d and
6th Tleas severally.

3d. The Court erred in trying the cause with the issue on the
amended plea undetermined.

4th, The Court erred in rendering the Judgment aforesaid in
manner and form aforesaid, and he prays that the Judgment be re-
versed.



4

POINTS.

I.—The Seire Facias was not sufficient. Judge Eustace had ne
right to take the Recognisance at that time.
Scates Statutes, P. 625, Sec. 30.
we (G ¢« 405, Sec. 175.
8 & ¢« 412, Sec, 202.

No offence is described in the Seire Facias.

II.—The third Plea was good.
Scates Statutes, 405, Sec. 115.

IIT.—The 6th plea was good. It was a sufficient answer that the
defendant could not be surrendered because he was confined in pris-
on at the suit of Plaintiff, it is an excuse if the surrender be impost
sible by the act of God or of the law. :

Mather vs. the People 12, Ills. 9.

Co. Litt 206,

TV.—The Court should have disposed of the demurrer to the 4th
amended Plea before rendering judgment.

Bradshaw vs. Hallett, 4 Scam. 53.
Wetter vs. McNeil, 3 Scam 434.
McKinney vs. May 1, Scam. 534.
Nye vs. Wright, 2 Scam. 222.
Stedman vs. Watson 5, Gilm 249.
Moore vs. Little 11, Ill. 549.

GLOVER, COOK & CAMPBELL, for Appellec.
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