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rer, wherefore it is considered by, the Court that for want cf a

| sufficient plea the pl‘nnhff have _]udrrment on said demurrer, for
' the sum of two hundred and fifty dollzus, being the amount men-
' tioned in the declaration in this cduse; and thel eupon the Court

roceeds to assess the plaintiff’s d'lmacres herein, and finds that
P P ’

| the plaintiff has sustained damanres in the sum of one hundred

and fifty-five dollars and sixty- one cents, which is entered of
record.” -;

14 Motion by defendants for a new trial. Overruled by the
Court.

And judgment entered for $250 debt, and $155.61 damages.

Bin or Ex¢EPTIONS.
17 Exception to the overruling of the demurrer.

The defendant having objected to the Court assessing the dama.

ges without a jury. Objection overruled and exception.
{

JonN NEwALL, sworn on behalf of plaintiff, testified :

That he was well acquainted with the property named in the
~ bond ; that when replevied they were worth, separately, from
18 $130 to 8150, but together, 150.

This was all the evidence on the 'par{: of plaintiff.

The defendant then called ALva Brromer, and offered him a8
a witness in mitigation of damages only.

lenhﬁ‘ objected to sald testimony.

The Court decided to hear the test1mony, subject to said objec-
tion, and said witness testified: That he was well acquainted with
said horses, and that the same were not worth over $100.

The Court, after hearing said tfestimony, rejected the same,

'and refused to consider the same in mitigation of damages in said

7

cause.
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To which ruling said deferidauts then and there excepted.

Thke plaintift then claimed that he was eatitled to interest on
the value of said property, as proved by said witness Newall
from the September term, 1862. To which the said defend.
19 ant objected. The Court overruled said objection, and
decided that said plaintifi was entitled to said interest, and

the defendants tlien and there excepted.

This was all the evidence.
The Court assessed plaintift’s damages at $155.61, including
$5.61 interest. A

ERRORS ASSIGNED,

1st. The Court erred in overruling the said demwrrer of said
defendants.

2d. The Court erred in excluding proper and competent testi-
mony in said cause.

3d. The Court erred in assessing the damages in said cause
without the intervention ot a jury.

4th. The Courterred in allowing to said plaintiff interest upon
the value ot the said replevied property.

Sth. The Court erred in overruling said motion for a new trial.

6th. The Court erred in rendering judgment aforesaid, in
manner and form aforesaid.



POINTS FOR APPELLANT.

I.

The demurrer to the declaration was, well taken,\ahd should
have been sustained.

1st. Because the declaration is filed in'a Ehse whére said Ladd
sues for the use of Josiah Ward, Ads Administrator of the estate
of John Hagerman, deceased, and only shows a cauge of action in
favor of said Ladd, for the use of said Josiah Ward, generally.

And the law is well established that a party cannot sue in a
special capacity, and declare in a general capacity.

/(LA,JZ?; L 20

2d. The damages claimed <in said declaration are alleged to
have accrued to said Ladd, personally, instead of to.said Ward,
or for his use, and so no right of action to recover the same is by
said declaration shown to be in said Ladd, to the use of said Ward,
as administrator, &ec.

/W.e. 299——46
22 Rec &yd&e

38d. 'There is no sufficient averment in said declaration that
said detendants were by the bond, therein mentioned, obligated
to pay to any person any sum of money whatever.

The legal effect of the averment, as made, is, that the said
Hopkins and Hawley bound themselves that if said Hoplkins
should prosecute his said suit to effect, &c., the obligation was to
be void, otherwise in force.

Pio owiss foidoe e
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4th. There are no sufficient averments in said declaration that
the bond in the declaration mentioned has ever been forfeited.

The averment is, that Hopkins did not prosecute to effect,

which is a legal conclusion from some state of facts, which is not
let out in the declaration. The allegation must show the facts

relied upon, not the conclusions of the pleader.
4 4..&.«, g2y
/o2 Qee 469,

The second averment upon this subject is, that he did make
return of the property, but there is mo averment that a return
was ever awarded by the Court, or that any judgment whatever,
was entered against said Hopkins.

S

. i .
o v \'_. ;\k '.S" \“ -

5th. The whole declaration is so logsely and caregsly drawn,
that it is almost, if not quite, impossibk tohttribute ny definite
meaning to the confused allegations of the pleader with any legal
accuracy.
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The Court had no autority to assess the damages in said cause,
without the intervention of a jury.

The laws applicable to the case are the act of 1845, which
provides :

« That in all cases where interlocutory judgment shall be given
in any action brought upon a penal bond, or upon any instrument
in writing for the payment of money only, and the damages rest

_in computation, the Court may refer it to the Clerk to assess and
report the damages, and may cnter final judgment therefor, with-
out a writ of inquiry, and without empanneling a jury for that
purpose ; and in all other actions, when judgment sha'l go by
default, the plaintiff may have his damages assessed by the jury

in Court.”
1 Scate’s Stat., 261, 2

And under this statute, in an action of debt upon a bond, the
Court held it to be error for Clerk to assess the damages for the
breach the condition, and that a writ of inquiry was necessary to
assess the damages.

0’ Connor v, Mullen, 11 111., 118,

S cate 8 — .
M 9 Arsess 232- 88/~

The next law upon the subjeet, is the statute of Feb’ry 14th
1863, which provides : ‘

« That in all suits in the Courts of Record of this State, upon
default, where a writ of inquiry has heretofore been required to
assess the damages, it shall be lawful for the Court to hear the
evidence and assess the damages, without a jury for that purpose ;
Provided, That if either party shall claim a jury the damages
shall be assessed as heretofore. .

Laws of Illinois, 1863, p. 47.

Under these statutes, we say—
1st. The Court had no right to assess the damages, becauso



the judgment rendered was an'interlocutory iudcrment upon the
demurrer, and not a judgment upon.: de fau?t which is the only
case whexe the Court can assess.

2d. Because the defendant demanded @ jury.

The Bill of Exemptions, upon page 17 of the Record, recites
as follows : “The Court at the same time proceed to assess the
plaintiff’s damages without a jury, to the defendants, by their
counsel, objected.”

There can be no doubt upon this question, for the law ex-
pressly provides: “That if either party claim a jury, the dama-
ges shall be assessed as heretofore.”

: . " ‘GLOVER, COOK & CAMPBELL,
Tor Appellants.



