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BRIHK K.

SYLVANUS FERRIS,

|
S, - IErnror 1o PEORIA.
I
JOHN E. McCLURE, ¢t. «l.

The only question in this case is on the order of dismissal upon an agreement
which plaintiff alleged was procured from him by misrepresentation and fraud.

1t appears that after the master had completed his report, finding $3,552.19 for
plaintiff, and had handed the same to defendants’ attorneys for examination, they
sent a special agent to plaintiff, without informing his solicitors, and eftected a settle-
ment for $500. The circumstances of the making of the agreement are fully set
out in the abstract. (pp. 3 & +.)

While it is true that courts favor compromises, yet it is a vule in equity that
all contracts o be binding must be justly and fairly made—there must be a recipro-
city of candor and fairness, and both parties should have equal knowledge concern-
ing the subject matter of the contract.

Lockridge es. Foster, et. al.,, 4 Scam. 573,
I Storys’ Eq., § 191—T. §§ 204—T.

2 Kent's Com. 482, 490.

Perkins vs. Gay, 3 Serg. & Rawle 331.



This rule is applied with much more strictness when the agreement has reference
to proceedings already in court.

Rowe vs. Wood, 1 Jacobs & Walker 315.

I. The court crred in carrying this agreement into effect at all, The action
of the court being somewhat analogous to decreeing a specific performance, (Rowe
vs. Wood, supra,) the same rules will govern it as in those actions; one of the most
important of which rules is that a court will not always decree a specific performance
in cases where it would refuse to rescind a contract.

Seymour vs. Delaney, 3 Cowen 445, and
cases cited.

The defendants’ were fully awave of the circumstances of the complainant’s
case, whilst he was profoundly ignorant. They took advantage of that ignorance to
impose upon him, by concealing the condition of his case from him; and by misleading
him by prevarication, if not downright falsehood, they prevail upon him to accept
$500, when his case entitled him to over $3,500. He was misled by the statements
of Moss, into the belief that his case had been making no progress, and that it was
good for a continued litigation for some years to come, and hence his acceptance of
o smaller sum in compromise, than he otherwise would have done. The smallness
of the consideration, although probably no good ground for setting aside an agree-
ment, may yet be such an ingredient of fraud, or such a circumstance, that the court
will draw from it an inference of fraud, and hence refuse to execute the contract.

Seymour vs. Delaney, 3 Cowen 445, cases
cited. :
Same case, 6 Johns Ch. R. 225.
Osgood vs. Franklin, 2 Johns Ch. R. 23.
' Fonb. Eq. Bk. I Ch. 2. § 8 notes.
Harvey vs. Peaks, 1 Munf. 527.
Whitehouse vs. Hines, Ibid. 557.

They not only concealed their own knowledge, but permitted their agent to mis-
state the condition and progress of the cause. Lt is now sought to excuse the acts
of the agent on the ground of ignorance, but it must be remembered that a suppres-
sio vert or suggestio falsi made in ignorance, is just as fatal as if made with full
knowledge.

Smith vs. Richards, 13 Pet. 30.

1 Maddock’s Ch. Pr., 208, 263.

Amslie »s. Medlicott, 9 Ves. 21.

1 Story’s Eq., 201, 202.

McFerran vs. Taylor, 3 Crauch 281.
Purnbull vs. Gadsden, 2 Strobh. Eq. 14
Lockridge vs. Foster, 4 Scam. 573.
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But these representations were not made in ignorance. The parties knew all
about the case, and they were bound to acquaint their agent.
2'Strobh. Eq. R. 14.
Fitzimmons vs, Joslin, 21 Vt. Rep. 129 cases
cited.
2 Pars. Cont. 277.

The complainant inquired particularly about the situation of the case, and
Moss either told him he knew nothing about it, or just enough to suit his own pur-
pose. When asked how the case was getting along, he either said he did not know,
or that there had been nothing done—when the case was actually set down for hear-
ing. When asked how much loss there was, he said $2,100, but failed to tell him
that the master had found a loss of $2,800, notwithstanding which he was entitled
to over $3,500. The main features of the plaintift’s affidavit are uncontradicted by
Moss, although he labors hard to do it. Upon cross-examination he might have ad-

mitted still more.

Fearing that complainantmight come to Peoria, he says to him “now or never,”

]

«T’ll not make you any standing offer,” and then resorts to all sorts of chicanery
to keep plaintift from coming to see his solicitors.

If it be replied that plaintiff had equal means of knowledge with defendants,
we reply this might be a good reason at law for not rescinding the contract, but in
suits in equity for specific performance, the rule is different.

Frisby vs. Ballance, -+ Scam. 299,
Martlock vs. Buller, 10 Vesey 292.
Willand vs. Willand, 16 Vesey 83.

Jones vs. Slatham, 3 Atk. 388.
Fitzpatrick vs. Beatty, et. al., 1 Gilm. 468.

The slightest taint of fraud vitiates the contract in equity.

Fonb. Eq. Bk. 1 Ch. 1I. § 8 notes.
Denton vs. McKenzie, 1 Desauss. 300.

In this case, defendants not only concealed the truth from plaintiff, but used
every means in their power through their agent, to prevent his arriving at a knowl-
edge of the trath. This is inexcusable in cquity.

Lewis vs. Gamage, 1 Pick. 350,
Simms 28, Slacum, 3 Cranch 306.
Matthews vs. Bliss, 22 Pick. 348.

As no injury can possibly result to the defendants from the non-fulfillment of
this agreement, the court ought to have dismissed it entirely from their consideration
The court having full jurisdiction of the cause, the defendants will be amply pro-

tected from injury.
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II. The court adopted an erroneous practice in dismissing the bill on the mo-
tion of the defendants upon an agreement in respect to which there was an existing
controversy, determinable by the usual rules of pleading and practice in court.
There is nothing to prevent the defendants from introducing this agreement into
the pleadings by way of supplemental answer, which will give the complainant an
opportunity of alleging the fraud in a supplemental bill, and thus secure for him the
right of proving it by witnesses and of cross-examining the witnesses for the defend-
ant, which cannot be done either on motion or pleas; for the only answer he could
make, were the agreement pleaded, would be by special replication, which
cannot be done in equity. 1f, therefore, the bill be dismissed, the plaintiff could have
no supplemental bill, for he has then lost his status in court, and no supplemental
bill can be filed to a bill out of court. Neither could he have relief on original bill, for
his equities on the main subject of the bill have long since been barred by the statute
of limitations.

Lubes’ Eq., P1. 15. 217, 231, n. (1.) 239.
Tallmadge vs. Pell, 9 Paige 410.

Tripp »s Vincent 3. Barb. Ch. R. 613.
Rowe vs. Wood, 1 Jacobs & Walker, 315.
Wood vs. Rowe, 2 Bligh H. L. Rep. 595.

The last two cases throw much light upon this case, and go far to establish the
doctrine we contend for.

This position rests more upon principle and sound reason, than upon authority,
there being few cases reported where questions of a similar nature have bcen raised,
and we know of none in which the precise point has been decided. The case of
Rowe vs. Wood, is the strongest case that has come under our observation, in which
the doctrine has been discussed. We wish to call particular attention to the obser-
vations upon this subject, contained in our written argument in this case.

Mc¢CULLOCH & TAGGART,
Attorney’s for Plamntiff.
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Record Pago 1

ABSTRACT.

IN THE SUPREME COURT

OF

THE STATE OF ILLINOIS, THIRD GRAND DIVISION,

To April Term, A. D., 1864.

SYLVANUS FERRIS, PUff in Error, 1
8.

JOHN E. McCLURE,
JOHN REYNOLDS, Defendants in Error.

Error TO PEORIA.

This was a bill in chancery for account between partners, brought by complain-
ant in error against defendants in error and J. P. Hotchkiss, since deceased.

The bill alleges that the defendants were partners in business, and that on the
9th of December, 1846, they formed a copartnership with complainant to obtain and
raft lumber from the pineries; complainant to attend to the business of procuring
and rafting, and put in $500 capital, Hotchkiss and Reynolds to put in $1000 each,
and McClure $1,500, complainant to have for his services one fifth of net profits.

That the business affairs were principally conducted at Peoria, where defendants
were doing business—that complainant went to the Wisconsin river, where he pro-
cured large amounts of lumber, and rafted the same to the mouth of the Illinois

River, where he was met by McClure, whose business it was to take the lumber to
Peoria.
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That he advanced large sums above the $500 but can’t state the exact amount,
for the reason that he has not access to the books, which are in possession of
defendants—that on account of his distance from Peoria he had no personal knovwl-

edge of the state of the accounts nor of the net profits, but believes them to have
been large—that he has fully complied with his part of the contract—that he has
frequently called for a settlement which they have refused.

The defendants’ answer admits the agreement; admits that the complainant
procured lumber, but calls for proof as to amount ; denies that complainant advanced
more than $500, or that he paid that sum of his own money ; denies that they have
refused complainant access to books, and avers that he did examine the same ; denies
that there is any thing due complainant, but charges that complainant is indebted to
them for money, goods, wares and merchandize, by them advanced to him to be used
in and about said business, and which he failed to so use, and expended the same
about his own business ; denies that complainant spent all his time in advancing the
interests of said firm, but avers that he spent a good portion thereof in advancing
his own interests ; alleges that the said concern lost heavily, and that there were no
profits ; denies that complainant fulfilled his part of the agreement; denies the
refusal to settle; alleges that they advanced far more than they were obliged to do
under the contract by more than $1000 ; that they paid complainant in inoney and
goods more than was necessary to procure and raft all the lumber he rafted ; that
they paid large amounts of money to hands for wages, and to others who had claims
on the lumber; that complainant sold lumber and had not accounted for proceeds to
the amout of $200.

Death of Hotchkiss suggested and suit abated as to him, March 14th, 1861.

March 15th, 1861, referred to David McCulloch as special master to take proofs.

October 8th, 1862, the special master filed his report finding as follows :

That complainant and defendants were on December 9th, 1846, partners in busi-
ness, and that on that date complainant entered into partnership with defendants, as in
bill charged, that he should put in as capital $500; that Hotchkiss and Reynolds should
put in $1000 each, and McClure $1,500 ; each party to spend his time in enhancing
the interest of said business, and that complainant should have one-fifth of the net
profits for his services, said business to continue one year from January lst, 1847T;
that complainant proceeded in the winter of 1846 and 1847 to the Wisconsin River,
and procured lumber amounting to 891,000 feet, of which 100,000 feet were lost by
freshet ; that complainant expended in purchasing and rafting and running the same
to the mouth of the Illinois River $6.583 25, of which amount he received from
defendants and from the proceeds of said business $2.617 49, leaving a balance in
his favor of $3.915 86 ; that respondents advanced $3.403 64, and that they
received from the proceeds of said lumber and property returned to them which they
had previously advanced $4.510 12, leaving them in debt to said firm in the sum of
$1,006 48 ; that the said firm sustained losses amounting to $2.909 38, to be sus-
tained in proportion to the amount of their capital stock, to-wit: one-eighth by
complainant and seven-eighths by defendants, making complainant’s loss $36367, and
defendants’ loss $2.545 T1; that therefore, there is due from defendants to the said
firm $3.552 19, and that a like amount is due from said firm to complainant ; that



3

there are no assets belonging to said firm, and he therefore recommends that a decrec
be entered requiring defendants to pay to complainant the sum of $3,552 19.

33 October 9th, 1862, motion to dismiss as per agreement filed, which motion came

35 on to be heard June 1st, 1863, and also the comp]ninnnf.'s cross motion to set aside
said agreement.

The bill of exceptions shows the following state of facts:

3 To support the motion to dismiss, defendants read the following agreement :

39 Complainant then read his own affidavit, setting forth that he signed said agree-
ment, on the 22d day of August, 1862, and that the same was obtained from him by
misrepresentation and concealment of the condition of said cause ; that on that day
Moss called upon him in Bureau county, and told him that defendants had sent him
up for the purpose of settling the same ; that he asked Moss what was the condition
of the case, whether there had been anything done in getting the case to a hearing
or whether there had been anything done in the case of late. He said there had
not been anything done in the case, and that if it could not be settled they (the defend-
ants) would proceed to take depositions and that the case would not be concluded for
two or three years ; and that they had had a man looking over their book accounts ;
that he understood from what Moss said that the defendants had some one looking

over their own book accounts of the salesin the lumber yard. Affiant asked him
how much loss they made in their books. Moss said he believed about $2,100.
Affiant then asked him if they had looked over his depositions, and he said not—that
Moss did not tell him that the case had been referred to a special master or that the
master had made any report in the case, or that the case had been set for hearing
before Judge Richmond, of all of which facts complainant was ignorant; that he
asked Moss particularly whether the cause was likely to come on soon, to which he
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replied that if it could not be settled now it would not be tried for two or three years
yet ; that complainant still refused to sign said agrcemenf until he could see his
attorney (Merriman) and that he would come down to Peoria immediately and see
him, but thereupon Moss told complainant that Merriman was not at home ; that he
was in St. Louis, and that complainant could not see him if he should come to Peoria,
and that Merriman was absent from home most of the time; that Moss then offered
him $400 or $425 and costs of suit to settle, which was refused, and Moss finally
offered $500 and costs, and that complainant, relying upon the statements of Moss
as to the condition of said case, and in consideration that it had been long in Court,
and supposing from the statements of Moss that it would remain in Court two or
three years longer, he concluded to accept the last named proposition, although he
stated to Moss at the time that he ought to have at least $2500. '
That complainant lives in Henry county ; that the suit was in the hands of the
late firm of Manning & Merriman, and that he has not known anything of the
progress of said suit for two or three years, and has not known what steps have been
taken in the same for five or six years; that he has received the $500, which he is
willing to refund ; that since the signing of the said agreement he has learned that
the said cause has been referred to a special master, who has made his report, finding
a balance of in complainant’s favor, and that by stipulation of attorney’s, the
gaid cause was referred to Judge Richmond, and that if affiant had been advised of

this he would not have settled as he did.
The complainant also read the affidavit of David McCulloch, the special master

in the case, to the effect that about the time he had completed his examination of
the testimony in said cause, and when he was about to make out his report, he had a
conversation with defendant McClure, and Cooper, his solicitor, in which conversation
he informed McClure and Cooper that the report in said cause was about being made
up, and that the amount which would be due from defendants to complainant would
be about the sum of $3,500, upon which McClure expressed some surprise, and said
that if therc was that amount due it would be better to settle or compromise, or
words to that effect; that this conversation took place in the month of July or
August, 1862.

Complainant also read the affidavit of Walter S. Currie, to the effect that on the
5th of September, 1862, he went with complainant to the office of John E. McClure,
and saw complainant tender said McClure $500 in United States Treasury notes, and
heard complainant tell McClure that he wished to pay him back the said amount of
money to place him where he was before the settlement was made, and that McClure
refused to receive the same.

Complainant here rested.

Defendants then read the affidavit of McClure in substance as follows:

That he was present at the conversation alluded to in McCulloch’s affidavit;
that he remembers his statement of the amount found duc; that he felt and thinks
he expressed great surprise at the announcement, and remarked not exactly as
McCulloch has it, but substantially that if the papers showed any such thing as that
it would have been better for defendants to have settled with complainant at the first.
That complainant never claimed over $1000, and that defendants thought there was
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nothing due him. Hotchkiss, who was more familiar with the business than cither
Reynolds or McClure, always insisting that they not only owed complainant nothing,

but that he was largely indebted to them; that individually, affiant would have been
willing to give something to avoid trouble, though he did not consider anything due ;
that at that time affiant did not think particularly, if at all, of making any advance

then towards a settlement, but was subsequently induced to do so after consultation
with Cooper. Whether Cooper cxpressed any particular opinions then as to the
finding of McCulloch, affiant does not distinctly remember, but at subsequent inter-
views, and after Cooper had examined the papers and proofs, and compared the same
with the report, he (Cooper) expressed very decicedly the opinion that the accounts
as made by McCulloch, were erroneous, and that the results arrived at would be
greatly reduced and modified upon exceptions taken, but that it would be a matter
attended with great labor, and further and probably protracted litigation, as it was
most likely that one or the other would be dissatisfied with such decree as might be
rendered ; that Cooper was engaged in an examination of the papers and proofs with
the view of making up and filing exception to said report. When the suggestion
was made of endeavoring to end the controversy and puta stop to all further
trouble and litigation by proposing to give something to complainant for that purpose,
and accordingly Moss, then for the first time employed in the case, was sent up to
see complainant on tho subject. In this, affiant acted in concert with the executors

of Hotchkiss, and Cooper who represented himself and Reynolds in the ecase.

Affiant neither intended nor practiced in the way of instruction to Moss, or other-

wise, any unfairness towards complainant, and has no knowledge or belief that any-

thing of the kind was meant or done by any other person or party concerned.

Affiant cannot form an approximate idea how the case would go on final trial, but
was thoroughly tired of the case which had been pending 14 or 15 years and was
willing to pay something to get rid of it; that complainant is a man of intelligence,

shrewdness and tact, not likely to be imposed upon or to underrate his just rights,
and affiant verily believes the amount he has received is more than he is entitled to.

Defendants also read the affidavit of Moss, in substance as follows:

That on the 22d of August, 1862, at the instance of McClure, Cooper and
Purple, he called on complainant at, or near, his residence in Henry county for the
purpose of settling the controversy; thathe entered into the said agreement in
behalf of defendants, and that he did not obtain said agreement by fraud. ~Complai-
nant asked me about the condition of the case. I told him I'knew but little about it ;
did not tell him that there had not been anything done in the case. As a reason for
not knowing anything about it, I told him T had no connection with it as attorney,
and had not acted in the case at all; had never examined or even read the papers ;
that T had been in partnership with Cooper but a short time, and that this was an
old case of his with which I had nothing to do; that I did not know the circum-
stances of the case; that I was now doing my first act in it, Nor did I give him to
understand that I was posted in the case, but gave him to understand distinctly to
the contrary. I did not tell him that the case would not be concluded for t.wo or
three years. Itold him my reason for coming up was to settle the case Without
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further costs. If I said anything about its being two or three years before its con-
clusion, it was in this way, that if the defendants were inclined they could keep him

out of his_money two or three years, even if he got judgment soon by appealing,
&ec. I think something of this kind. was said by me. Complainant did not ask me
if they had examined his depositions, he asked me if Z hadand T told him 7 had not,

which is true. I did not tell him the case had. been set for trial before Judge Rich-
mond, nor did I know the fact until some time after the agreement was signed. I
told him the books and accounts had been examined by some one and said something
about the amount of losses in their business. This was a remark made casually when
he was telling me of the losses he met with in rafting lumber. I did not intimate to
him that the defendants had had the books examined. It is true Isaid nothing about
a special master being appointed, nor did I know anything about it, except that I had
seen the evening before I left, a statement made out by Mr. McCulloch, and had
partially read it, but have not read through to this day. During my whole conver-
sation with him I gave him to understand that I was not conversant with the case.
I think it was after offers had been made by me and by said complainant but not
accepted on either side that he said he should like to see his ﬁttorney before he
closed the matter, and asked me if I did not think it best. I told him that I thought
it would be a good idea, and that I should want to if in his place. I told him Mer-

riman was not at home when I left—had gone to St. Louis, and that it would be

uncertain when he would find him as he was away a good deal, but I told him
MecCulloch, of whom he had spoken, was at home and could be seen, but that I would
not make any offer.of settlement and leave it open for future acceptance ; thatif he
accepted my offer now was the time. I had offered him $425, and he had offered to
take $500 and defendants to pay the costs, which was the first and only offer he made,
and which I for defendants acceeded to. We then went to his lawyer, where at the
request of his lawyer, I drew up the agreement on file which was then and there
signed. I then paid him $50 in legal tender, which he demanded, and made
arrangements to send the balance, $450, to his lawyer, who was to hold the agree-
ment and send to Cooper & Moss when he received the money. As soon as I arrived
in Peoria I sent the money, on the receipt of which the agreement was sent to Cooper

& Moss as per agreement.
This was all the evidence upon the hearing of said motions.

The Court overruled said cross-motion, whereupon said complainant moved to
strike said agreement from the files for reasons stated in the affidavits of complainant.
MecCulloch & Currie read on the former motion and for the further reason that
complainant now refuses to have his said cause dismissed on said agreement, which
motion the Court overruled and dismissed the bill to all of which complainant

excepted,
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ASSIGNMENT OF ERRORS.

1. The Court erred in admitting the agreement to dismiss in evidence under

the motion to dismiss.

2. The Court erred in not setting aside said agreement.

from files. '

4. The Court erred in sustaining the motion to dismiss, and in dismissing the
bill.

5. The Court erred in not requiring defendants to introduce the said agree-
ment into the pleadings.

6. The Court crred in not rendering decree in favor of complainant for the
amount found due him by the master.

McCULLOCH & TAGGART,
Attorneys for Plaintiff.

8. The Court erred in overruling complainant’s motion to strike said f&g'reemen'ﬁ‘
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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. D. 1864.

SYLVANUS FERRIS
vs.
JOLIN E. McCLURE and al.

DEFENDANT’S BRIEF.

i

As stated in Plaintiff’s Brief the sole question here is on the order
dismissing tle cause below. The due execution of the agreement to
dismiss being admitted, and the agreement read in evidence on defts
motion without objection from complainant, (Record p. p. 38-9) that
order was a necessary consequence, unless complainant’s cross-motion to
set aside the agreement for fraud was entitled to prevail.

This cross motion was properly overruled.

1st. Because, with the affidavits to support it, being objected to by defts,
the court could meither hear nor try the question of {raud in that way.
This could only be done by Bill in Equity, where an issue might be
formed, proofs taken, trial had, and decree regularly rendered, which, it
is submitted could not be done on motion.

9d. Because the ex-parte affidavit of complainant, on which the whole
charge rested, was incompetent testimony to prove the fraud.

3d. Admitting the mode as proper, and the evidence competent, the
facts relied on do not make a case for setting aside the agreement. The

e T
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charge is misrepresentation and concealment, and, as we understand it,
amounts to this: That Moss told complainant nothing had been done of
late to bring the case to a hearing, and that if not settled the case would
not be concluded for two or three y2ars, and the prospect of a long tail to
the case it is insinuated, induced complainant to settle as he did. Now
the case had been pending 14 or 15 years. Complainant lived in the
next county but one; had counsel regularly employed, yet says he knew
nothing of the progress of the casc for two or three years, nor what steps
had been taken in it for 5 or 6 years. Evidently what Moss did or did
not tell him about the progress of the cause, dit not sensibly disturb his
equanimity, nor influence him much in making the settlement. He slept
apon his rights. and the law does not favor hin.  Vigilantibus, non dor-
mientibus, lex adjuvat.

4th. But ifa prima facie case is made for complainant, it is fully nega-
tived by the aftidavits on the other side. These show there was no
design to mislead, and that complainant was not in fact misled at all. He
was moreover expressly notified by Moss that he could not post him
about the case, and that if he failed to see Merriman, he could see Me-
Culloch, at Peoria, and learn all about the case; but deeming one bird in
the hand worth two in the bush, he preferred the $500, with costs of suit
and release from liabilities named in the agreement, which he found he
could then secure, to any thing he might gain by going or writing to
Peoria for additional facts, with the risk of losing this. Having acted
with the means of full information in his reach, he is not now entitled to
allege the want of it.

101

It is not at all apparent that pltft got less than his due by the settle-
ment. His complaint is not, in !act, that ¢njusticc has been done him ;

but the intimation is that had he known what the special Master reported
in his favor, he would not have settled as he did. Accor.ling to McClure
he nover asked over $1000, and his Bill, filed in this cause, puts his

claim somewhat vaguely, at $1000. Defts insisted he was largely in
their debt* He makes the offer himself to take $500, with costs of suit,
and discharge from liability to defts an account of a §735 note, which
they had taken up and paid for him, as also from all other partncrship
liabilities, in full settlement of his claim; and this is acceded to and
terms complied with, on the part of the defts. Can the court see that
any wrong has been done this pltff; and will a settlement, by way of
compromise, made by one who certainly knew all about his just rights,
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be set aside, on his motion, merely because he may not have been fully
posted as to the progress of his suit at the time he made that com-
promise ?

III.

This was an old and most troublesome suit, in which there was room
for still protracted litigation. It was the interest of all concerned, parties
and courts, to have it settled ; and we need not urge that compromises of
such suits are much favored. It must be a strong case of injustice and
fraud that will set aside a settlement in such a case. No sufficient cause
islshown here. The rather heated zeal of plff’s counsel seems to have
got the bester of their judgment, and to have led fhem to exaggeration
of statement abeut < chicanery ang: fraud,” that partakes of the lndicrous
when brought face to face with the pruofs; and it is only necessary to
refer to those proofs for refutation of the charge.

IV.

Objection is taken to the mode of obtaining the order of dismissal. It
is said it should have been effected by supplemental answer, to be fol-
lowed by supplemental Bill, by complainant. With deterence to counsel,
we reply, this puts the cart before the horse; and we know of no such
practice nor any principle to support. If cause for setting aside the
agreement existed, the complainant had his remedy by Bill, or supple-
mental Bill, for that purpose, atter we filed the agreement, with our mo-
tion to dismiss. If he failed to do this, we were entitled to proceed with
our motion and have the case dismissed according to the terms of the
agreement. We know no difference between the usages of courts of law
and equity in this respect ; and it is believed none of the cases cited by

plttf require or sanction a d'fterent course. Certainly Zowe v. Wood, 1
Jacob & Walker 315, so much relied on, does not. To the suggestion that

if “the Bill be dismissed the pltft could have no supplemental bill, for he
has lost his stafus in court,” we answer, it was his business to maintain
his sfafus, by filing his Bill to set aside the agreement before the suit was
dismissed, and enjoining the motion, if need be, till his new Bill could be
heard. Tailing to do so, he cannot now be heard to complain that we
have not done his business for him.

GROVE & COOPER,
For Defts in Error.
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The-bill of-cxoeptions-shows.thefoawinpstate-of futtse
E6support-the-motionsto-dismiss, defendantsread-thefollowingugreement.
“Whereas, I Sylvanus Ferris, of the county of Henry, and State of Illinois,
did, on the sixth day of September, A. D. 1848, file in the Circuit Court of Peoria,
Illinois, in chancery, a bill for account against Joshua P. Hotchkiss, John E.
McClure and John Reynolds, and whereas, William L. Moss, Jr., has for said
defendants paid me the sum of five hundred dollars, the receipt of which I hereby
acknowledge, I, Sylvanus Ferris, do, in consideration thereof, agree that said suit
may be dismissed, but at the costs of said defendants, and I do hereby acknowledge
full satisfaction of all claims whatsoever, as well in equity as otherwise, which I
have against the said defendants, or any or either of them, it being the understand-
ing that a certain note heretofore given by me to Martin & Houghton for lumber,
supposed to be in 1847, and taken up by said defendants, shall be considered as
settled and accounted for in this settlement, said note supposed to be for seven
hundred and thirty-five dollars, and that this shall be considered as a final settlement
of allnotes and accounts growing out of any transactions by any of said partners
while said firm was in existence as far as said Ferris isin any way concerned or liable.
In witness whereof, I have hereunto set my hand, this twenty-second day of

August, 1862.
SYLVANUS FERRIS.

CoorEr & Moss, Atty’s for J. P. Hotchkiss § bal.

Complainant then read his own affidavit, setting forth that he signed said agree-
ment, on the 22d day of August, 1862, and that the same was obtained from him by
misrepresentation and concealment of the condition of said cause ; that on that day
Moss called upon him in Bureau county, and told him that defendants had sent him
up for the purpose of settling the same; that he asked Moss what was the condition
of the case, whether there had been anything done in getting the case to a hearing
or whether there had been anything done in the case of late. He said there had

not been anything done in the case, and that if it could not be settled they (the defend-
ants) would proceed to take depositions and that the case would not be concluded for
two or three years; and that they had had a man looking over their book accounts ;
that he understood from what Moss said that the defendants had some one looking
over their own book accounts of the salesin the lumber yard. Affiant asked him
how much loss they made in their books. Moss said he believed about $2,100.
Affiant then asked him if they had looked over his depositions, and he said not—that
Moss did not tell him that the case had been referred to a special master or that the
master had made any report in the case, or that the case had been set for hearing
before Judge Richmond, of all of which facts complainant was ignorant; that he
asked Moss particularly whether the cause was likely to come on soon, to which he
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replied that if it could not be settled now it would not be tried for two or three years
yet ; that complainant still refused to sign said agreement until he could see his
attorney (Merriman) and that he would come down to Peoria immediately and see
him, but thereupon Moss told complainant that Merriman was not at home ; that he
was in St. Louis, and that complainant could not see him if he should come to Peoria,
and that Merriman was absent from home most of the time; that Moss then offered
him $400 or $425 and costs of suit to settle, which was refused, and Moss finally
offered $500 and costs, and that complainant, relying upon the statements of Moss
as to the condition of said case, and ih consideration that it had been long in Court,
and supposing from the statements of Moss that it would remain in Court two or
three years longer, he concluded to accept the last named proposition, although he
stated to Moss at the time that he ought to have at least $2500.

That complainant lives in Henry county; that the suit was in the hands of the
late firm of Manning & Merriman, and that he has not known anything of the
progress of said suit for two or three years, and has not known what steps have been
taken in the same for five or six years; that he has received the $500, which he is
willing to refund ; that since the signing of the said agreement he has learned that
the said cause has been referred to a special master, who has made his report, finding
a balance of in complainant’s favor, and that by stipulation of attorney’s, the
said cause was referred to Judge Richmond, and that if affiant had been advised of
this he would not have settled as he did.

The complainant also read the affidavit of David McCulloch, the special master
in the case, to the effect that about the time he had completed his examination of
the testimony in said cause, and when he was about to make out his report, he had a
conversation with defendant McClure, and Cooper, his solicitor, in which conversation
he informed McClure and Cooper that the report in said cause Was about being made
up, and that the amount which would be due from defendants to complainant would
be about the sum of $3,500, upon which McClure expressed some surprise, and said
that if there was that amount due it would be better to settle or compromise, or
words to that effect; that this conversation took place in the month of July or
August, 1862.

Complainant also read the affidavit of Walter S. Currie, to the effect that on the
5th of September, 1862, he went with complainant to the office of John E. McClure,
and saw complainant tender said McClure $500 in United States Treasury notes, and
heard complainant tell McClure that he wished to pay him back the said amount of
money to place him where he was before the settlement was made, and that McClure
refused to receive the same.

Complainant here rested.

Defendants then read the affidavit of McClure in substance as follows:

That he was present at the conversation alluded to in McCulloch’s affidavit ;
that he remembers his statement of the amount found due; that he felt and thinks
he expressed great surprise at the announcement, and remarked not exactly as
McCulloch has it, but substantially that if the papers showed any such thing as that
it would have been better for defendants to have settled with complainant at the first.
That complainant never claimed over $1000, and that defendants thought there was
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nothing due him. Hotchkiss, who was more familiar with the business than cither
Reynolds or McClure, always insisting that they not only owed complainant nothing,
but that ho was largely indebted to them ; that individually, affiant would have been
willing to give something to avoid trouble, though he did not consider anything due ;
that at that time affiant did not think particularly, if at all, of making any advance
then towards a scttlement, but was subsequently induced to do so after consultation
with Cooper. Whether Cooper expressed any particular opinions then as to the
finding of McCulloch, affiant does not distinctly remember, but at subsequent inter-
views, and after Cooper had examined the papers and proofs, and compared the same
with the report, he (Cooper) expressed very decicedly the opinion that the accounts
as made by McCulloch, were erroneous, and that the results arrived at would be
greatly reduced and modified upon exceptions taken, but that it would be a matter
attended with great labor, and further and probably protracted litigation, as it was
most likely that one or the other would be dissatisfied with such decree as might be
rendered ; that Cooper was engaged in an,examination of the papers and proofs with
the view of making up and filing exception to said report. When the suggestion
was made of endeavoring to end the controversy and put a stop to all further
trouble and litigation by proposing to give something to complainant for that purpose,
and accordingly Moss, then for the first time employed in the case, was sent up to
see complainant on tho subject. In this, affiant acted in concert with the executors
of Hotchkiss, and Cooper who represented himself and Reynolds in the case.
Affiant neither intended nor practiced in the way of instruction to Moss, or other-
wise, any unfairness towards complainant, and has no knowledge or belief that any-
thing of the kind was meant or done by any other person or party concerned.
Affiant cannot form an approximate idea how the case would go on final trial, but
was thoroughly tired of the case which had been pending 14 or 15 years and was
willing to pay something to get rid of it; that complainant is a man of intelligence,
shrewdness and tact, not likely to be imposed upon or to underrate his just rights,
and affiant verily believes the amount he has received is more than he is entitled to.

Defendants also read the affidavit of Moss, in substance as follows:

That on the 22d of August, 1862, at the instance of McClure, Cooper and
Purple, he called on complainant at, or near, his residence in Henry county for the
purpose of settling the controversy; that he entered into the said agreement in
behalf of defendants, and that he did not obtain said agreement by fraud. Complai-
nant asked me about the condition of the case. I told him I knew but little about it ;
did not tell him that there had not been anything done in the case. As a reason for
not knowing anything about it, I told him I had no connection with it as attorney,
and had not acted in the case at all; had never examined or even read the papers ;
that I had Been in partnership with Cooper but a short time, and that this was an
old case of his with which I had nothing to do; that I did not know the circum-
stances of the case; that I was now doing my first act in it, Nor did I give him to
understand that I was posted in the oase, but gave him to understand distinctly to
the contrary. I did not tell him that the case would not be concluded for two or
three years. I told him my reason for coming up was to settle the case without
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further costs. If I said anything]about its being two or’three>years before its con-

clusion, it was in this way, that if the defendants were inclined they could keep him

- out of his'money two or three years, cven if he got judgment soon by appealing,

&c. I think something of this kind ias said by me. Complainant did not ask me
if they had examined his depositions, he asked me if 7 had and I told him 7 had not,
which is true. I did not tell him the case had been set for trial before Judge Rich-
mond, nor did I know the fact until some time after the agreement was signed. Sl
told him the books and accounts had been examined by some one and said something
about the amount of losses in their business. This was a remark made casually when
he was telling me of the losses he met with in rafting lumber. I did not intimate to
him that the defendants had had the books examined. It is true Isaid nothing about
a special master being appointed, nor did I know anything about it, except that I had
seen the evening before I left, a statement made out by Mr. McCulloch, and had
partially read it, but have not read through to this day. During my whole conver-
sation with him I gave him to understand that I was not conversant with the case.
T think it was after offers had been made by me and by said complainant but mot
accepted on cither side that he said he should like to see his attorney before he
closed the matter, and asked me if I did not think it best. I told him that I thought
it would be a good idea, and that I should want to if in his place. I told him Mer-
riman was not at home when I left—had gone to St. Louis, and that it would be
uncertain when he would find him as he was away a good deal, but I told him
MecCulloch, of whom he had spoken, was at home and could be seen, but that I would
not make any offer of settlement and leave it open for future acceptance ; that if he
accepted my offer now was the time. I had offered him $425, and he had offered to
take $500 and defendants to pay the costs, which was the first and only offer he made,
and which I for defendants acceeded to. We then went to his lawyer, where at the
request of his lawyer, I drew up the agreement on file which was then and there
signed. I then paid him $50 in legal tender, which he demanded, and made
arrangements to send the balance, $450, to his lawyer, who was to hold the agree-
ment and send to Cooper & Moss when he received the money. As soon as I arrived
in Peoria I sent the money, on the receipt of which the agreement was sent to Cooper
& Moss as per agreement.

This was all the evidence upon the hearingl of said motions.

The Court overruled said cross-motion, whereupon said complainant moved to
strike said agreement from the files for reasons stated in the affidavits of complainant.

McCulloch & Currie read on the former motion and for the further reason that
complainant now refuses to have his said cause dismissed on said agreement, which
motion the Court overruled and dismissed the bill to all of which complainant

excepted,
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