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¢ 81000.00 ¢« Curcaco, Feb’y 9, 1861.
¢ Six months after date, for value received, we promise to pay Geo.
 Dow, or order, one thousand dollars, with ten per cent. interest.

(Signed) « ALLEN VANE & CO.
«R. B. WOOLFORD.”

Endorsements npon the Note:

“ Received one hundred dollars, being the interest to Keb. 9, 1862.
“ GEO. DOW.”

¢ Chicago, March 8, 1862. Recceived, on the within, one hundred
‘¢ dollars. GEO. DOW, per Henry Dow.”

¢ Chicago, April 16, 1862. Rec’d, on the within, one hundred dol-
 Jars. GEO. DOW, per Henry Dow.”

And then rested his case.

The defemdant, Woolford, by E. G. Asay, his counsel, then intro-
duced, as evidence on his part, the answer of said Stone, to a bill of
discovery, filed by said Woolford on the chancery side of said Superior
Court, which said answer sets forth and admits:

That said Dow commenced said suit on the common law side of said
Superior Court, against the defendants therein, said Vane, Stone &
Wooltord, to recover amount of said promissory note. That said note
was made and executed for money loaned by said Dow, to said Vane &
Stone, as copartners. That said Dow agreed to loan the same on condi-
tion that said Woolford signed said note as surety.

That although the name of said Woolford appears on the face of said
note, as one of the makers thereot, yet the tact was, that said Woolford
signed the same as surety only, as well at the request of said Dow as of
said Stone and Vane, for the sole purpose of enabling said Vane and
Stone to obtain said loan of said Dow, and that said Woolford received
no consideration whatever therefor.

Admits that at the time of the maturity of said note, and for some
time thereatter, said Vane & Stone were, and continued to be possessed
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of property, money, goods and chattels to a considerable amount, avail-
able to the payment of said notc, and which could have been reached
by legal process, and ‘more than sufficed to have paid the said note in

full. That said Dow was well acquainted with the circumstances of
said Vane & Stone, he, Dow, being their book-keeper, after maturity of
the note. That at the time of the commencement of said suit, to recover
the amount of said note, and for some time prior thereto, said Vane &
Co. were insolvent, and said copartnership terminated. Thatat or about
the time of the maturity of said note, it then being inconvenient for said
Vane & Co. to pay same, it was agreed, between said Dow and said
Vane & Co., that if said Vane & Co. would pay interest on said note, at
the rate of ten per cent. per annum, he, said Dow, would extend the
time of payment of the same. That it was further agreed, by said Dow,
that he would receive and take from said Vane & Co., the sum of one
hundred dollars per month in liquidation of said note, and interest at
ten per cent. per annum until fully paid. That said Dow also agreed to
forbear suit, and proceedings at law, against said Woolford and Vane &
Co. for the recovery of the amount of note. That said agreement was
so made and entered into without the knowledge, privity or consent of
said Woolford, and that, in fact, said defendant Stone believed said
Woolford supposed said note was paid at maturity thereof. That in
pursuance of the terms of the aforesaid agreement, said Vane & Co.
actually paid to said Dow one hundred dollars, as and for one year’s in-
terest on said note, as extended by said Dow, being at the rate of ten
per cent. per annum thereon, as appears by the endorsement thereof on
said note. Thatin further pursuance of said agreement, said Vane &
Co. have paid several installments on account of said note, amounting,
altogether, with said interest, to the sumn of three hundred dollars.

That said Vane & Co. obtained said loan of said Dow to be used by
them in their copartnership business; that the same was so used by
them, and that said Woolford had no interest therein whatever. That
defendant Stone believes siid Dow commenced said suit at law for the
purpose of enforcing the collection of the balance due on said note from
said Woolford, the said Dow well knowing that said Vane & Co. were
utterly insolvent, and without property ot any kind wherewith to meet
the balance due thereon. Denies combination, &e. Sworn to.
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The said Woolford, by his counsel, then introduced, as evidence, the
answer of said Vane to said bill of discovery, which is substantially the
same as the hereinbefore abstracted answer of said Stone, duly sworn to,
and then rested his case.

Deposition of Henry Dow, on the part of plaintiff, George Dow
(defendant in error).

Bill of Discovery, requiring answers under oath.

Plaintiff’ then introduced, in evidence the answer of himself to said
bill of discovery, filed by said Woolford.

To the introduction of which, as evidence, the said defendant, Wool-
ford, by his counsel, then and there objected, on the ground that it was
not competent, and that said plaintiff could not use his own answer in
his own behalf, on said trial; which, said objection, was then and there
overruled, and said answer then and there admitted as evidence; to
which, said ruling and admission of said answer, said defendant, by his
counsel, then and there excepted.

Said answer of said Dow states:

That on the 9th February, 1861, said Vane & Stone were copartners
as commission merchants, in Chicago, and solicited of him, Dow, the
loan of $2,000, for the purpose alleged,.of extending their business;
representing themselves as perfectly solvent, yet that it he, Dow, desired
it, they would give security; that, in reply, he said to said Vane &
Stone that he had with him but $1,000.00 that he could spare, and that
he could not then stay (being a resident of Ohio,) to investigate land
titles for security, but that if they, said Vane & Stone, would give him,
Dow, personal security, he would loan them the said $1,000.00, with in-
terest at the rate of ten per cent. per annum, and that he would soon
have, from collections then maturing, smaller sums which he might
thereafter be willing to loan them on the same terms. That said Vane
& Stone proposed the name of R. B. Woolford (complainant therein) as a
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responsible person, in said city, to join with them in a promissory note
at six months, for said $1,000.00, and stated to said Dow that said Wool-
ford was a man whom said Vane had brounght out, and aided in estab-

lishing in a very successful business in said city. That said Vane &
Stone were well acquainted with said Woolford’s pecuniary affairs, and
that he was then worth, at least, from $6,000 to $8,000, over and above
all his liabilities ; that they had not asked said Woolford to sign with
them, and they were not certain that he would, but that they were then
owing him money, but thought that they could arrange it so that he
would sign a note with them. . That afterwards Woolford came to the
store of said Vane & Stone and signed, jointly with them, the said prom-
issory note, and delivered same to him, said Dow.

That he, said Dow, delivered said $1,000.00 to Vane & Co., but
whether Woolford received any part thereof; or any other consideration,
for signing the same, or whether as securii:y only, said Dow had no
knowledge, but believes said Woolford did receive a portion thereof in
consideration of signing said note.

That after the execution and delivery of said note, said Vane & Stone
representing to said Dow, that they were perfectly solvent, and doing a
large and profitable business, further solicited him, said Dow, to remit to
them, whenever he could, such sums of money as he could spare, at the
rate aforesaid, and agreed with him, that as soon as he could arrange his
business in Ohio, that he, Dow, should return to Chicago and enter their
employ as clerk and book-keeper, at a salary of $54.16 per month, for a
period sufficiently long to enable him to examine into and inform himself
in regard to their affairs and responsibility, and that they would give
him security for any such additional advances. That he, Dow, confiding
in such representations, did, between February 9th, 1861, and the 21st
June, 1861, remit and loan to said Vane & Stone, at the rate aforesaid,
several sums, amounting, in the whole, to $580.00.

That on the 17th June, 1861, said Dow did return to Chicago, and
entered the office of said Vane & Co., as book-keeper, and did examine
into their affairs and financial condition, and thereby became convinced,



T4

76

(8)

long before the maturity of said note, that the said firm of Vane & Stone
was individually and collectively insolvent; that they mever had any
capital, and had carried on their business in a loose and improvident
manner.

That abont the maturity of said note he, said Dow, stated to said Vane
& Stone, as the result of said examination, that if their books and papers
contained all the evidence of their responsibility and business property,
that they were then, and for a long time previous thereto had been,
wholly insolvent ; that the concern had not then, nor had it ever had, a
dollar’s worth of capital ; that the said statements, made by them to him,
Dow, were wholly false. That said Dow thereupon demanded security
for the money he had remitted to them as aforesaid. That said Vane &
Stone then admitted to him, Dow, that they were insolvent, and had
been doing business without capital, and were unable to give any secu-
rity ; that the real estate in the occupancy of Vane, in Cook county,
belongs to his wife, and that he, Vane, would not have it encumbered
with his own debts, or those of Allen Vane & Co. That said Vane &
Stone offered to said Dow, that if he would remain with them, as book-
keeper, they would soon be able to, and would, repay him the amount
of said remittances and interest ; that Stone was then negotiating with
a relative for a sum of money which would make their financial matters
all right.

That said Dow continued with said Vanc & Stone, chiefly for the pur-
pose of obtaining repayment of said sums of money, or of getting the
same secured until the 22d February, 1862 ; that he had obtained from
them the sum of $287.80, to apply on said remittances, and that the
balance was still due and unpaid.

That from the time said note became due thitherto said Dow had been
anxious to have said note paid, or secured on real estate; that he being
satisfied said Vane & Stone were wholly insolvent, and apprehending
said Woolford might become insolvent, offered to said Vane & Stone to
throw off the whole interest thereon if they would repay him the prin-
cipal ; that they then expressed their inability to pay such principal;

.
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that he afterwards said to said Vane that as Woolford would have to pay
the note he, Dow, would be willing to grant any rcasonable extension of
the note, if Woolford would secure same on real estate, and requested
Vane to propose the same to Woolford, which he agreed to do. That
some time in the latter part of February, 1862, said Vane informed him,
Dow, that he had made said proposal to Woolford, who was willing to
give such security for an extension of said note, but that his wite would
not consent to it.

That the whole amount of said note, subject to the endorsements
thereon, was still due and unpaid.

That on the 23d May, 1862, he, Dow, did commence a suit on the
common law side of said Superior Court, against said Vane & Stone and
‘Wooltord, as makers of said note, to recover the balance thereof’; that
the same was ready for trial when it was suspended by injunction under
said bill of discovery.

That long before, and after, maturity of said note, said Vane & Stone
were wholly insolvent; that whatever property they had been in posses
sion of, during the period aforesaid, was held by them in trust for others;
that neither they, nor either of them, during said period, pretended that
they had any property that could be reached by execution.

That on or about the 9th August, 1861, the books and papers of said
Vane & Co. showed that their liabilities were from $12,000 to $15,000
greater than their assets; that on the 1st February, 1862, their “ expense
“ account” showed a balance to the debit of that account of about
$2,999. That Vane’s individual account showed a balance against him
of about $5,800 ; that said Stone’s individual account showed a balance
against him of about $4,000; that their ¢ commission account ” showed
that they had received, during the whole period of said copartnership,
only about $2,950 for commissions on their said business, showing that
they had taken out of the same some $15,000 more than their commis-
sions amounted to ; that their merchandise account showed, at the same
time, a large deficit; that not a dollar’s worth of capital had ever been
invested in the concern by either of them, said Vane & Stone, to his,
said Dow’s knowledge, information and belietf.
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That at no time, before or after the maturity of said note, did he, said
Dow, make or enter into an agreement with said Vane & Stone, for an
extension of the time of payment of said note, upon the terms and in
the manner as alleged and set forth in the several answers of said Vane
& Stone, nor did he extend the time of payment of said note, as therein
alleged.

He denies that he agreed to make such extension upon payment of
$100 per month, or that he agreed to forbear proceedings against them
for the recovery of said note. Admits the payment of the several
amounts endorsed on said note. Admits that Vane once asked him, Dow,
if he would agree not to sue said note in case said Vane & Stone would
pay $100 a month thereon, but that he replied that he would make no
such agreement, and stated, as his reason therefor, that such an agree-
ment would release what he, Dow, regarded as his only security thereon,
and that he, Dow, did not consider said Vane & Stone good for a dollar;
that said Vane then acknowledged to him, Dow, that they had neither
of them a dollar that could be reached by execution. Denies that said
Vane or Stone, or either of them, at or since the maturity of said note,
had property sufficient, in said Cook county, available to payment of
said note, or any part thereof. Denies all combination, &e.

Thereupon cause submitted to court; issuesfound for plaintiff (Dow);
damagesassessed at $916.05. Exceptions thereto by counsel for defendant
Woolford, and then and there filed his motion for a new trial, upon the

following grounds:

L. Because the court admitted improper evidence.

IE. Because the court admitted the answer of plaintiff, Dow, in the
chancery suit in this court, as evidence in said cause.

IEE. Because the finding of said court herein is contrary to law.

IV. That it is contrary to the evidence.

Motion overruled, and judgment on finding of court entered.
Exceptions thereto, by Woolford’s counsel.
Appeal prayed and allowed.

Appeal Bond.
E. G. ASAY,
Counsel for Woolford, PUf in Error.
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ERRORS ASSIGNED.

The court erred in admitting improper testimony.

The court erred in admitting the answer of plaintiff, Dow, in the
chancery suit in this cause, as evidence in said cause, for and on behalf
of the plaintiff.

The court erred in overruling the motion, on behalf of Woolford, for
a new trial of said cause.
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