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On the 25th of September, A. D. 1861, the Plaintiff Tanner filed a declaration
in Trespass, containing three counts; in the first of which it is charged that the
Detendants on the first day of Dec., 1860, and at divers other days between that
time and the commencement of this suit, broke and entered Plaintift’s close, to
wit : the north-west quarter of section six, in the township of Aurora, in Kane
County, and destroyed the fence, and trod down and destroyed grass and wheat.

The second count for trespass at the same times upon north-east quarter of
section one, in the township of Sugar Grove in said county, by cutting timber,
destroying grass, wheat, and fences.

The third count like the second, except the locus <n guo, was the east part of
the south-east quarter of section thirty-five, in Blackberry in said county.

On the 24th day of January, 1862, the defendants, by Plato and Smith, their
attorneys, filed a plea of not guilty.

On the 10th day of F'ebrnary, 1862, a stipulation of the parties was filed, Ly
which it was agreed that the Defendants might give any special matter in evi-
dence under the general issue.

On the 11th of February, 1862, a Jury trial was ordered, and on the 14th of
February, 1862, the Jury returned into Court with their verdiet, and finding the
Defendants, John Beyer, Frank Banker, Samuel Ingham, and Lawrence Ruck-
destell, guilty, and assessing the Plaintiff’s damages at ninety-five dollars and
forty-two cents, which was entered of record. Defendants moved for a new trial.

On the 6th day of March, 1862, motion for new trial overruled, and Judgment
upon the verdict ordered to be entered. Defendants except, and pray an ap-
peal, which is granted. Defendants allowed to file bill of exceptions, and an
Appeal Bond to be approved by the Clerk in sum of $400 within thirty days.

On 17th day of March, 1862, Bond filed, and approved by Clerk.

On the 5th day of April, A. D. 1862, bill of exceptions, duly signed, filed by

" the Defendants, as follows : Be it remewmbered that on the trial of this cause,

the Plaintiff proved that he was the owner, and in possession of the premises
deseribed, and-at the time mentioned in his declaration. Also proved that town-
ship of Aurora is town 38 north, of range 8, east, and that township of Sugar
Grove is town 37 north, of range 7, east, and that township of Blackberry is
town 39 north, of range 7, east.

The Plaintift’ than introduced the following witnesses :

George Wilder says :—Went over different portions of premises mentioned in
declaration, in June last. Over the north part of Sugar Grove and south part
of Blackberry, across the town line. Buildings on premises—dwelling house
and barn. Buckley lives on farm—did last June. Went from house north
about fifty rods—tound a gap in fence, and then turned west eighty rods before
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I came to the timber. Followed in this direction two miles. There was an
opening cut through the grove, one to three rods wide—length of opening thirty
rods—size of timber 8 to 10 inches. There were large scattering trees, balance
brush. This timber in Sugar Grove township. Two pieces of timber in Sugar
Grove. There was an embankment in the way I passed. Then I came to the
second grove—thirty or forty rods through. Went about one hundred rods and
came to Plaintiff’s land in Blackberry, and passed through a grove. The open-
ing in this grove one or two rods wide—large timber. The way I traveled was
upon the north-east quarter of section six, in town 38 north, of range 8, east ;
thence into town 38 north, of range 7, east, upon section one, thirteen chains to an
angle ; thence across the town line into Blackberry, to east line of section thirty-
five. About one hundred and twenty-seven chains from west line of Aurora to
west side of Plaintitt’s premises. About one hundred chains throngh all Plain-
tift’s land. Therc was a fence between the wheat field, and first grove passed.
The wheat field between the north and south road and grove. Fence on town
line between Plaintift and Detendants was down. Two hundred and sixty rods
through Plaintift’s land instead of four hundred as stated—one hundred rods of
the distance, timber. Righty rods through wheat field to first grove from the
road. When I passed througl, the Plaintiff, Denna, Banker, and I think, Beyer,
were with me. DBanker said at that time that he and Beyer helped cut the tim-
ber. He said they were told by the Defendant Ingham to cut it. Denna said
he did not order them to cut nor should, nor to throw down fences. I went at
this time at request of Denna to survey a road. Have passed through the line
before it was eut—fall before. The timber was young oak and hickory trees,
The first grove passed, a thick and thrifty grove—the second, more scattered.
The grove in Blackberry never passed through so much—think it was a mid-
dling grove. Wheat field next to Aurora town line. Width of traveled way
over wheat field one rod wide. I have been County Surveyor four years. Thero
may be two hundred trees ent in first grove.

Oross-Examined. Plaintiff’s house in north-west quarter of section six in
Aurora. About one hundred or one hundred and forty rods south of north line
of town. Distance from the road to first grove eighty rods-—about sixty rods
wheat, twenty rods meadow. Thirty or forty rods through first grove—then we
came to a slough thirty rods wide. Irom first to second grove eighty rods. Did
not count the number of trees in first grove, the size of timber from two to cight
or ten inches through. Don’t know number of eight or ten inch trecs cut—did
not count them. In second grove less large trees, more small ones. No large
trees—don’t know the size of trees. The third or Blackberry grove opening two
rods wide size of trees from three to four inches through to brush. Don’t know
the number of trees which had been cut. I entered the wheat ficld from the
north and south road, about sixty rods south of the north line of section six in
Auvora. T passed the line hetween Sugar Grove and Blackberry thirty-eight
rods west of quarter post on section one. We were in the second grove spoken
of, and in the township of Sugar Grove, where the Defendant Banker said he
and Beyer helped cut the timber. This was the only time they said anything,
They said they were ordered to cut it for a rond—said Ingham ordered them to
cut it—and that timber was cut sometime during the previous winter.

Direct Resumed.—Might have been in Blackberry grove that Banker said he
cut the timber. This was during the winter.

Cross-Examination Resumed.—I don’t know as the Defendants, Banker and
Beyer, went with us into Blackberry. Middle of opening in second grove was
eight chains west of the quarter corner on section one.

Henry Tanner says :—He resides on Plaintifi’s farm. I resided there last
winter.  Know premises and know this road way. The timber in road way
was cut in December, 1860. Fence thrown down in March, {861. Timber cut
by Defendants Banker, Beyer, and Ruckdestell. They began to cut in the
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middle of December, 1860. They began to cut in the second grove spoken of.
They also cut the first grove. Timber in the second grove not very thick—in
size from two to six inches through. Width of opening about one and half to
two rods. Opening in first grove one to three rods wide—timber thick—size
two to twelve inches through—twenty to thirty feet high. Don’t know who cut
grove in Blackberry. In first grove two or three hundred trees cut. One hun-
dred average ten inches. Banker, Beyer, and Ruckdestell made road across
slough with timber. Slough twenty or thirty rods across. The Defendants,
Banker, Beyer and Ruckdestell, began to go through on this road from their
places, the last of March, 1861, sometimes once a day ; sometimes once a week
—average once or twice a week. Threw down fence when they came, and broke
up the rails, I don’t know number of trees in second grove. Think about one
hundred cut—size two to six inches. Saw the Defendant Ingham there three or
four days before cutting commenced—there to survey. Fences often down,
Cattle got in where fence down two or three times a week. The wheat sowed in
April.  Buckley lives on farm—works for Plaintiff.

Cross-Examined.—T saw them cutting two or three times—once. in second and
once in first grove. Think three hundred trees cut in first grove—size from two

. to twelve inches—average six inches. Don’t know who cut the timber in Black-
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berry. Am a son of the Plaintiff,

Eugene Tanner says:—Two hundred and thirty trees in first grove—I counted
them. Think twenty of them fourteen inches through, thirty or forty ten inches,
balance six inches. The timber was cut by John Beyer and the dutchmen, I
am son of Plaintiff.

A. W. Buckley says:—I reside upon Plaintiff’s premises. Came on place in
March, 1861. Saw the Defendants, Banker, Beyer, and Ruckdestell, upon the
premises in May, 1861. They said it was of no nse for me to put up the fence,
for they should take it down again. Banker said they had got a road there,
and they were a going to keep it. They said, you get along better with us than
Church did when we were cutting out the road. They said they had done just
as they were ordered. Said that if we put up the fence they would throw it
down and burn it. They passed along the road across the wheat ticld once a
week. Last of May I put up the fence eight times in one day. The wheat would
average eight bushels per acre. Ialf acre of wheat destroyed by passing across.
—two or three acres around gap by cattle. Wheat selling at Aurora at forty-five
cents per bushel. They destroyed one hundred rails worth, two or three dollars.
Do not know the number of trees cut in the first grove. Trees worth twenty-five
dollars. I don’t know the number in second grove. Don’t know who eut the
grove in Blackberry.

Rodney McDole says :—I have seen first grove before and since cutting done,
Did not notice number of trees. Timber is oak. I should call trees sworth if on
my land from twenty to twenty-five cents apiece. The amount of wood in the
trees cut five or six cords. Twice as much timber in the first as second grove. ~
The second grove worth third less than first. Distance through third or Black-
berry grove forty-five rods. Timber worth about the same as second grove. I
don’t know who cut the Blackberry grove.

Cross-Examined.—I am opposed to this road—it runs across a corner of my
farm. I may have said 1 wished it would cost the Defendant Ingham one thou-
sand dollars before he got through with this road controversy. I don’t know as
I ever said I would make it cost him that. If T said I wished it might, what I
said was true.

Ephraim Smith says :—1I reside in Sugar Grove township. Know Defendants
Banker, Beyer, and Ruckdestell, Know Plaintif’s premises, and locality of the
road in controversy. I was Highway Commissioner of the town of Sugar Grove
with Defendant Ingham two years. We, as Commissioners, met and concluded
there was a road across Plaintif’s premises, and told the Defendants Banker,
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Beyer, Ruckdestell, to open the same in Sugar Grove, two rods wide. Myself
and Defendant Ingham took fence west of first grove down, in March 1861, and
took all of the fence out of the road. The way had been cut out through by di-
rection of Ingham and myself. Tore down no fences in Blackberry.

Cross-Examined.—In 1860 and 1861 we were commissioners. We ordered
road opened as commissioners. Ordered it open only in Sugar Grove township.
Ordered timber in Sugar Grove cut, and no other. Road had been surveyed by
Hanchitt. The Commissioners of Highways for Sugar Grove employed him. It
was marked by him so that we knew the location. Tore down the fences in the
line of Hanchitt’s survey. Ordered the timber cut two rods wide on the line of
survey in Sugar Grove, and no other. Size of timber in the first grove from one
to five or six inches in diamater. Timber middling thick, eight or ten trees to
the rod in distance. Guess work to tell what timber worth—might have been
worth fifty cents per rod in distance, or fifteen dollars for lot. Most of the tim-
ber was used in bridging the slough on road. Distance through second grove
forty rods. The timber was small brush—a few trees eight to ten inches in size.
The large trees very scattering, a few left standing—most of these trees cut.
Guess work to tell value of this timber—perhaps two shillings per rod, or ten
dollars for lot. We opened fences fourteen feet wide.

Direct Resumed.—Been through the grove three or four times. Did not count _
the number of the trees-—timber used to make bridge across slongh. The trees
used small.” Some of timbers used for stringers for bridge—might have been
one tree fourteen inches through. Tirst grove thrifty young timber—good as
any grove around, except mine. My grove is all one kind of timber. Perhaps
I would not have it cut for fifteen dollars, if on my land. - My grove is worth
one hundred dollars per acre ; it is better than Plaintiff’s. It is all white walnut.
I would not have my grove cut through as Plaintift’s is for one hundred dollars
per acre.

Cross-Examination Resumed.—The bridge across the slongh is a corduroy
bridge, laid upon poles for stringers.

The Defendants then introduced the following testimony.

J. L. Hanchitt says :—I was employed in December, 1860, by Highway Com-
missioners of Sugar Grove, to ascertain location of a State Road across the north-
east quarter of section one, in town of Sugar Grove. Commenced at a point on
the town line, between towns of Aurora and Sugar Grove, and south of north
line of said towns tifteen chains; thence north-westerly some thirty-seven chains
to the town line between Blackberry and Sugar Grove townships; crossed the
line eight chains west of the quarter corner on said section one. I run according
to the notes of a survey which was recorded in the town clerk’s office of Aurora,
and which purported to be a certified copy of the notes of old State Road survey,
made across this section. I run according to the best of my ability, according to
the notes. I marked the line by marking trees, and driving stakes. Col. Ingham,
Ephraim Smith, H. B. Dinsmore, and Ingham’s son, were with me. We mea-
sured the distances from point to point. The grove passed in going west from
point of beginniug was from twenty-five to twenty-eight rods wide. Good second
growth timber, in size from brush to twelve inches through. Only few trees as
large as timber. I was in the grove in October last. The opening in the same
two or three rods wide. Amount of timber put into bridge across the slough,
three or four cords. Second grove passed, less in width, and timber inferior in
quality to the first. Timber cut so as to allow wagons to pass. Traveled track
right upon line of my survey. I tonndin the township of Blackberry, right upoen
the line of this road, marked trees. I found at point where I came out upon the
Ottawa and Geneva road, evidences that my survey was upon the line of the old
survey. There was an oak tree very close to the east bank of Lake Slough, a
little to the left of my line. Old stumps in the immediate vicinity. My courses
and distances came to the cast end of an old turnpike, at the Lake Slough. My
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courses and distances brought me to the claim line between Thompson and Sim-
mons to within four or five feet. I made a report and plat of my survey for the
Commissioners of Sugar Grove, dated December 22nd, 1860. (A paper shown
witness.) This is the report and plat.

Cross-Examination.—I commenced south of the north-east corner of Sugar
Grove. I started at a point in the town line between Aurora and Sugar Grove,
and run south 88 deg. west, distance thirteen and one-half chains. Can’t tell
upon what variation of the compass I run. Variation made to suit the case.

27 There was no variation marked on the minutes from which I run. F'rom thence
I run north 67 west, some thirty-seven one-half chains to town line, between
Blackberry and Sugar Grove. I struck to far to the west by one rod. I then
from a point eight chains from the quarter corner on section one corrected back,
for I had no business to cross this line except at a point 8 chains from the quarter
corner. The quarter corner is established by witness trees. 1 measured from
the quarter to fix the point. There is no monument 8 chains from the quarter,
Thence I went west 673 west thirty-four and nine-hundredths chains to the west
line of section thirty-six in Blackberry ; thence on same course three and sixty-
two hundredths to an angle. My notes mentioned white oak tree at this point.
I could not find any at the point. I changed the variation of my compass after
passing Blackberry—don’t remember what it was. After passing Blackberry
town line, I changed my course half a degree. In October last, I found ‘marks
which indieated a survey not on the line of my survey, but out of it, on section
one. My course carried east, from a point in the town line between Aurora and
Sugar Grove fifteen chains south of the town corner to Fox River, according to
the notes from which I run, would strike the River above the Snyder’s dam,
The notes of old state road survey say, that road crosses below the dam. My
survey would not agree by four or five rods with the road as fenced east of that
point. The notes I run from, did not make a jog on the line between Aurora
and Sngar Grove. We saw an old fence in Blackberry mostly parallel to my

98 line. We passed through it. I struck two marked trees on my first course in
Blackberry. If I had found the oak tree mentioned, should Lave been more
positive I was right. When I struck the town line hetweon Blackberry and Su-
gar Grove, I made the distance from the angle about thirty-soven chains, If the
distance was forty-one chains it would make the distance more from the quarter
corner, something like six rods.

The Defendant then introduced report and plat mentioned by witness, as fol-
10ws :—

To the Commissioners of Highways in the town of Sugar Grove, in the Coun-
ty of Kane, and State of Illinois.

The undersigned having been employed by you to survey a State road laid
across section 1, 2, 8, 4, 5, and 6 in T. 38 N, R. 7, E., by Edward Eldridge and
Horace Potter of Du Page County, and Peleg Y. Bliss of Kane County, Com-
missioners, to view and locate said Road, and Horace Brooks, Surveyor of
Du Page County, would report, that I have done 80, in accordance with a copy
of the field notes furnished me ; as follows, beginning at a stake 15 chains south
of N. E. corner of section 1, running thence . 88 deg. 'W. 18} chains to angle,
Thence N. 67 deg. W. 874 chains to a point 8 chains west of the quarter post on
the north side of section 1. Thence N. 674 deg., W. 84 9-100 chains to the west
line of see. 83, T. 39 N., R. 7, (finding along this last distance, old highway
marks.) Thence same course 8 62-100 chains, Thence S. 80} deg., W. 24
chains to the east bank of Lake Slough, and at the east end of turnpike. Thence
S. 66 deg. W. 14 chains along said pike to the west bank of said Lake Slough.
Thence S. 424 deg. W. 16 66-100 chains to angle in conter of a N. and S. road
and on the line between Charles Simmons and E. Thompson’s. Thence N. 861
deg. W. 70 44-100 chains to the center of the Ottawa and Geneva roads, from
which the quarter post on the north side of section 8, T. 38 N, R. 7 E, bears N.
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50 deg. E, distant 2, 24 chains. Thence N, 861 deg. W. 88 44-100 chains to an
angle 1 61-100 chains north of the S.W. corner of sec. 34, T. 39 N., R. 7 L,
Thenee N. 77 deg. W. 26 54-100 chains to an angle in the line between H.
White and Seavy land. Thence 8. 89% deg. W. 82 87-100 chains to the Sugar
Grove or Chicken Grove Road. Thence same course 15 28-100 chains to oak
tree. Thence 8. 56 deg. 'W. 15 25-100 chains to Blackberry creek bridge, which
point is on the town line. Thence S. 56 deg. W. 26 42-100 to top of hill and
west line of S. 5, T. 38 N, R. T, E. Thence S. 45 deg. W. 21 79-100 chains to
Aurora to Sycamore Road. Thence same course 25 chains to John Thompson’s

30 house. Thence same course 46 15-100 chains to west line sec. 6 and 3 50-100

" chains north of the 8. W. corner. And that herewith is a correct plat of said
route according to said survey.

Dated, Aurora, December 22, A. D. 1860. J. L. Hawxcurr.,
-
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Henry B. Peirce says:—Am County Clerk of Kane County. Report of State
Road Commissioners on file in my office. TFiled, A. D. 1855, Filing is in hand
writing of the then Clerk of County. I hold in my hand said report.

The Defendants then introduced as evidence said Report referred to by witness
Peirce, as follows: Report of Commissioners, Eldridge and Bliss, that on the
12th day of September, 1855, pursuant to act of Legislature, approved February
15, 1855, they filed a certified copy of a report of a location and survey of a State
road made by them and Potter, as Commissioners, and Horace Brooks as Sur-
veyor, reciting that on Ist day of September, 1845, they located a State Road,
beginning at the Steam Mills in Cook County, thence westerly through Du
Page County to Fox River, near Snyder’s Mill, thence westerly near Wm A.
Tanner’s, C. Simmons, Henry White, &c., to intersect the Aurora and Dixon
road, &c., to wit: From the east line of Kane County, beginning at a stake 15
chains north of the south-west corner of section 36, of Township 39, Range 8,
east of 3rd Meridian. Said road is marked by setting stakes two rods from the
center, on each side of' said line, to establish it a State Road four rods in width,
in Kane Couuty. :

Thence South 82 deg. West 48 chains to Indian Creck.

Thence South 82 deg. West 80 chains.

Thence South 82 deg. West 80 chains.

Thence South 82 deg. West 22,55 chains.

Thence South 45 deg. West 15,66 chains to the line between Section 8 and -t
. 38, 8.

Thence South 45 deg. West 1 chain.

Thence South 73} deg. West 3,75 chains to the river road North and South
by Snyder’s.

Thence South 73% deg. West 3,61 chains to east bank of Fox River.

Thence North 89 deg. West 6,10 chains across the east channel and race for
Snyder’s Mill and the Island.

Thence North 89 deg. West 8,75 chains, by calculation across main channel
to a stake in the west bank below the west end of the dam 260 links.

Thence North 494 deg. West 14,34 chains to the Aurora and Batavia road.

Thence South 88 deg. West 80 chains.

Thence South 88 deg. West 80 chains. .

Thence South 88 deg. West 31,90 chains to Geneva and Blackberry road
near Wm A. Tanner’s.

Thence South 88 deg. West 6,10 chains to west line of section 6, T. 38, 8 and
south of the north-west corner 15 chains.

Thence South 88 deg. West 13,50 chains.

Thence North 67% deg. West 41,60 chains to the north line of section 1, T. 38,
R. 7, and west of the quarter stake 800 links. -

Thence North 674 deg. West 42,18 chains to the west line of section 36, T. 39,
R. 7.

Thence North 673 deg. West 3,62 to a white oak tree.

Thence South 804 West 24 to a White Oak tree on east bank of Lake Slough.

Thence South 66 deg. West 14 chains to Black Oalk tree.

Thence South 42} deg. West 16,47 chains to an angle on the line between C.
Simmouns and E. Thompson.

Thence North 86 deg. West 70,44 chains to the Geneva and Ottawa road, the
1 stake in the north line of section 3, T. 38, R. 7, bearing North 50 deg. E. 2,24
links, &e., &e. Dated, December 1st, 1845.

HORACE BROOKS, Deputy Co. Surveyor of Du Page County.

40 EDWARD ELDRIDGE, g
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The Defendants then introduced an act of the Legislature, entitled, an act to
authorize certain Commissioners to file a State road report in Kane County, and
to open the road therein mentioned. Approved, Feb. 15, 1855,

Orvis C. Hindes says:—I reside in Aurora. Was highway Commissioner in
1856 and 1857. Am acquainted with road in our town called State road. Runs
from the Aurora and Batavia road from a point few rods south of north line of
Aurora township westerly, to west line of Aurora through Plaintiff’s land ; think
it passed north-west quarter of section 6 in Aurora. Damages assessed to Plain-
tiff for the opening of this road in Aurora, and paid ; amount fifty dollars. We
ordered the road opened clear through the town, but it was only opened to road
running west of Tanner’s house.

P. Y. Bliss says :—I have resided in Sugar Grove for twenty years. Had to
do with laying the road in controversy. I acted under act of Legislature. Hor-
ace Brooks, Surveyor; Eldridge, Potter, and myself, Commissioners. (Report
and plat of State road shown witness.) I signed this report. Plaintift was with
us when we laid this road over his premises. Ile was in favor of road—heard
nothing in regard to damages. Did not hear Plaintiff make any claim for dam-
ages. If he had should have known it. The Plaintiff circulated petition for road
in his vicinity. No objection to road—all anxious for it. It passed north part
of Plaintiff’s premises through brush or openings then ; you would call it timber
now. Brooks very particular—dou’t think he would guess at distances.

Cross-Examined.—All we done was to survey and locate the road. Know
nothing of the opening of the road. ~Since location been considerable oppositiou.
It is opened by Simmons and by Chureh, west of Plaintiff's. Have not been upon
the ground since I laid road. Simmons and Thompson join farms, north and
south. Simmons fenced road out. Road not all opened—report lost, and some
contended—no road. We made no jog on town line. Original report never
came to me. The duplicate brought to me by Judge Gibson; don’t know where
he got it; don’t know as it was a copy of report. Eldridge signed it before it
came to me. Did not compare report with notes.

A. C. Gibson :—Know the report of this State road. This second report came
from Brooks. I went with law of 1855 to Brooks; he said Le could make a copy
from papers at Naperville. This road has been opened through my land and
Tanner’s, to road by Tanner’s house.

Cross-Examined.—Don’t know as road was opened by County Cour:, or
County Commissioners’ Court, or Supervisors. Supposed road opened where
laid ; made fence where I supposed road to be, straight through my land and
Plaintiff’s to town line. I found stakes on section 4 and 5 ; my fence on these
stakes made ten years ago. Sod and ditch fence on line of road front of m y
house in 1846—this on line of road as now fenced out.

C. F. Paul says :—Ie resides in Sugar Grove. Ilighway commissioner of
that town, 1858, ’59, & ’60. By virtue of office opened road across N. E. part of
section 1, in Sugar Grove. Ingham and Smith, also Commissioners. Roal
entered Sugar Grove, N. E. corner of section 1; road we opened State road, the
one under discussion. I had to do with assessing damages to owners over whose
land road passed,—made a report of the same; Wm. A. Tanner was included in
number to whom damages assessed. Know of notice being prepared and served
upon Plaintift to remove his fences from line of road, signed by Samuel Ingham,
Ephraim Smith, and myself, as Commissioners; report of damages signed by
same names.

H. B. Densmore says:—Am town Clerk of Sugar Grove, was in 1859. (Pa-
per shown witness.) These are certified copies of original on file in my office,
certified by me.

The Defendants then introduced papers shown witness as follows, to wit :—

Rport of assessment of damages reciting laying out of road by Bliss, Eldridge,
and Potter, Commissioners appointed by Legislature—reciting names of owners
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of lands through which road passed, and assessing to Plaintift forty dollars. Re-
port dated 29th day of Oct., 1859, signed by S. S. Ingham, Ephraim Smith, C.
F. Paul, Commissioners of Highways. Endorsed—TFiled, October 29th, A. D.
1859, H. B. Densmore, Town Clerk. Certificate of Town Clerk of Sugar Grove
that within is a true and correct copy of' original on file in his office. Signed,
H. B. Densmore, Town Clerk, [L. S.]

Notice to remove fences directed to Wm A. Tanner, reciting that Bliss, El-
dridge, and Potter, Commissioners appointed by Legislature, March 1st, 1845,
laid out and established a road across Plaintift’s premises-——describing road-—and
notitying Plaintiff to remove his fences from within bounds of same, within
sixty days after service ot notice. Dated, 29th Oct., 1859. Signed, S. S. Ing-
ham, Ephraim Smith, C. F. Paul, Commissioners of Highways. Served a copy
of the above notice on the within named Wm A. Tanner, the 29th day of Oct.,
1859, S. S. Ingham, Commissioner of Highways. Endorsed, Filed, Nov., 4th,
1859, H. B. Densmore, Town Clerk.

Certificate of Town Clerk of Sugar Grove, that within is a true and correct
copy of the original, on file in his office. Dated, 29th January, 1862. Signed,
H. B. Densmore, Town Clerk. [L. S.]

Densmore recalled :—I assisted in surveying a certain road passing through
Plaintiff’s premises—road called State road—the same road as under discussion.
We entered town of Sugar Grove, 15 chains south of north line of town. We
crossed north line of Sugar Grove, § chains wost of quarter corner on section 1.
The timber in first and second grove, second growth. In first grove, size from
brush to eight inches through ; in second grove size from brush to four or five
inches.

‘Wm Thompson says : —I reside in Sugar Grove. Was Supervisor from 1856
to 1860. I offered the Plaintiff forty dollars as damages for the opening of this
road in controversy.

Paul recalled, says :—Goodwin and Baker, who were highway Commissioners
of the town of Aurora at the time mentioned, told Defendauts, Banker, Beyer,
and Ruckdestell, to take down fence upon Plaintift’s premises in Aurora, upon
line of this road, and they would bear them out in it.

Smith recalled :—Was present at time just spoken of by Paul ; heard the con-
versation mentioned. Commissioners said they had not timne.

The Defendants then offered in evidence, notice directed to Plaintiff, notitying
him of action of Commissioners locating said road, and describing it, and requir-
ing him to remove his fence from within bounds of said road, within sixty days
of service of said notice. Dated, Sugar Grove, October 29th, 1859. Signed by
Ingham, Smith, and Paul, as Highway Commissioners. With aftidavit of S. S,
Ingham of service of said notice, on said Tanner, on 29th October, 1859. Sworn
to 11th day Feb., 1862. To the introduction of which as evidence, the Plaintiff
objected ; objection sustained, and notice excluded, to which decision of Court,
Detendants at the time excepted.

Defendants rested.

Plaintiff introduced the following testimony :—

George Wilder recalled:—T first went with Defendant Denna to survey this
road. Sm\ovod according to minutes, purporting to be a copy of okl State
road survey. My line and ‘that before run by Hanchitt did not agree, My first
course starting from a point in line between Aurora and Sugar Grove, 15 chains
south of the nm‘th line of towns, runs S. 88 deg. W. 13,50 chuins. Thence N.
674 W. (ILanchitt run this course N. 67 deg. W.) a distance to north line of Su-
gar Grove of 39,07 chains, striking town line at a point 9,44 chains west of
quar ter post, on section 1, thence N. 674 W. 32,76 chains to west side of section
36 in Blackberry ; ﬂwnce same course 2,88 chains to an angle.—a White Oak
tree, 40 links south of this point. The tree was 4 rods south of ITanchitt’s stake
at his angle. Think Defendant Denna was present.  There was a marked tree
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5 rods south of this line. There were others south of the line—half dozen in line
of White Oak tree. I started on the town line where I did, at request of Denna,
who wanted me to see if Hanchitt’s survey was correct. On the 28th August
last made another survey and plat of the same. (Paper shown witness.) This
is the plat. I started from White Oak tree in Blackberry Grove, before men-
tioned, run easterly. It was marked with old marks. I run according to min-
utes which I afterwards compared with minutes of old State road survey on file
in County Clerk’s office and found them to correspond. Variation of compass 6
degrees. DMy first course was S. 67% E., distance 3,46 chains to west line of sec-
tion thirty-six in Blackberry. Thence S. 674 E., distance 30,75 chains to town
line between Sugar Grove and Blackberry. Saw two or three marked trees on
this line—trees in a line as if marked for a road—marks old. Saw fence a por-
tion of way along line. Was an old rail or brush fence, a rod and half north of
this line. This fence on land of one of the Defendants. I struck line between
Sugar Grove and Blackberry 11,42 chains west of the quarter post on section 1,
mentioned in the minutes. Could not strike town line only 8 chains from cor-
ner, if I ran according to minutes. We were 4 or 5 rods south of Hanchitt’s
line as made by himn in December, 1860, and of where road had been cut out.
Plaintiff’s fence was down four rods north of where we came out upon the north
and south road passing Plaintiff’s house. - Distance from Aurora town line to
first angle west is 13,50 chains. We crossed town line 16,53 chains south of
north line of town. Ianchitt’s line crossed 15 chains south of north line. Can’t
get the distance 41,30 chains mentioned in Brooks survey from 1st angle to
Blackberry town line, if you start at a point only 15 chains sonth of north line
of town ; nor distance from them to west line of section thirty-six in Blackberry.

My distances correspond nearly with old line. I run my course according to
the minutes to the point in the Aurora and Batavia road mentioned in the old
State road survey, and then run to a point in the west bank of Fox River, 2,60

chains below Snyder's dam, a point mentioned in the old road survey. The

minutes of old State road do not require a jog at the town line between Anrora
and Sugar Grove. If you run from the point in the Aurora and Batavia road,”
where State road crosses that road westerly, according to courses mentioned, you

will strike the west line of Aurora, 16,53 chains south of the north line of the

town. Plaintift’s fence down four rods north of my line. Running my courses

would strike the White Oak tree in Blackberry grove, but the distance given in

minutes would carry you beyond the tree for the angle. All cutting done out-

side of my line of road. Hanchitt’s line continued east, would strike Fox River

at a point above Snyder’s dam, and the Aurora and Batavia road at a point

above point mentioned, and State road. My line as last run corresponds with

road as opened through Plaintiff’s and Gibson’s land in Aurora, and as fenced.

After I run the line I stood upon the rise near Gibson’s, on the line of road as

fenced, adjusted my compass at a variation. ot six degrees, and sighted back to

the White Oak tree, and it came directly in the line.

Cross-Examined.—There had been laid ont across the premises of the Plain.
tiff; a County road—Ilaid about the time of old State road—from the Aurora and
Batavia, to White Oak tree in Blackberry Grove. Minutes of my survey corres-
pond with old County road survey. Does not follow that courses run from
same minutes at different times will be identical, unless you have monuments to
guide you. In surveying an old course, it boundaries can be found, the compass
must be adjusted accordingly. I did not do this, I run according to minutes of
courses. The point 2,40 chains below the dam on Fox River, and the White
Ouk tree, are points in my survey. White Oak tree is a monument. I run in
my survey as far west as the west bank of Lake Slongh.  White Oak tree not at
the end of my course. Cannot make White Oak tree by IHanchitt’s line, start
ing only 15 chains from the north corner of Aurora, nor can you make the point
below Snyder’s dam, mentioned in minutes.  Road straight from west line of
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Aurora, to Aurora and Batavia road.—Chainmen sometimes make a mistake 3
they may drop a chain or a tally which is ten chains. On my plat made August,
Hanehitt’s line represented by red lines, and my line by black lines. (A paper
shown witness.) This aplat of my survey, made in June at the request of
Denna.

Plaintiff then introduced plat spoken of by witness in his direct examination,
as follows ;—

WILDER'S PLAT.
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The Plaintiff again introduced the following :—

Wilder recalled.—Witness was asked how far the minutes of County Survey
correspond or differ from minutes of State road survey—to answering of which
Defendants objected—Court overruled objection, allowed witness to answer.
Defendants at the time excepted. Witness answered, minutes of both roads are
the same. Difference when they cross the River—County road crosses above
dam. They both start at the same point in Aurora and Batavia road— no vari-
ation on Plaintiff’s premises.

Cross-Examination.—In my survey I run upon courses or monuments, with-
out reference to points, if points did not correspond with general courses and
monuments; but I passed the town line between Aurora and Sugar Grove—the
town line between Blackberry and Sugar Grove—disregarding the distance from
the north-west corner of Aurora, and distance from quarter post on section one,
as fixed in the minutes of State road survey. A variation of the course of one
quarter of a degree, at the Aurora and Batavia road, would produce a variation
of about four rods at the west line of Aurora. The course of the magnetic needle
is subject to constant variation. It has also what is called the diurnal variation.
This is said to amount to one-fourth of a degree; so laid down by standard works
on surveying; but the variation is imperceptible in my experience as a surveyor
I never could discover any such variation.

Defendants then introduced

Harry White, who says :—Have no knowledge of laying out State road. Gib-
son, Plaintiff. and myself located County road, and marked trees. I was with
Hanchitt when he made his survey. T told Hanchitt at first that he was wrong.
Supposed State road on County road. I found marks on Hanchitt’s line. I was
satisfied we were right. I saw marked trees on his line.

Cross-Examined.-—It was common report that State road was on County road.

-

The Court then at the request of the Plaintiff instructed the Jury as follows :

“The Defendants must prove affirmatively, that the State road relied on by
them was legally located over the particular premises where the allegred trespasses
are proven to have been committed, and if there was a legally laid out road over
Plaintift’s premises, yet if the trespasses complained of are proved to have Leen
committed, and the Jury believe from the evidence, that they were committed
outside of such road, then the Jury should find for the Plaintift.”

“The Jury are instrncted that if they believe from the evidence, that Banker,
Beyer, and Ruckdestell were seen cutting out this timber two or three times, this
is presumptive proof that they did all the cutting on the premises of Tanner.”

“If the Jury believe from the evidence that the trespasses complained of were
maliciously committed, they may find for the Plaintiff, not only to the amount of'
actual damages, but may give to him exemplary damages.”

“The Jury are instructed, that if they believe from the evidence, that these De-
fendants are not equally guilty of the trespasses mentioned in the Declaration,
they can assess several damages against them, provided, that the Jury believe
from the evidence that the Defendants are guilty of some of the trespasses men-
tioned in the Declaration.” To the giving of each of which said instructions the
Defendants by their counsel at the time excepted.

The Defendants then asked the Court to instruct the Jury as follows: “If the
Jury believe from the evidence, that the point in the town line between Aurora
and Sugar Grove fifteen chains south {rom the north line of said towns, and
the point in the north line of Sugar Grove eight chains west of the quarter post
on section one, and upon said town tine, were points specified in said State road
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report as being in the line of said road, then the Jury are to regard said points
in determing the locality, notwithstanding there may be an apparent disagree-
ment between those points and the minutes of courses run to reach them.”

To give which, as asked, the Court retused, but gave the same modified, by
inserting after the word report, ** And that said points were fixed upon by the
Commissioners.”

To which decision of the Court in refusing to give the said instruction as
asked, and in modifying the same, the Defendants by their counsel at the timo
excepted. ,

Defendants also asked the Court to instruct the Jury as tollows :—* The Jury
are instrocted that fixed points and monuments must control courses and distan-
ces, wherever there is a discrepancy between them.”

“The proceedings in the locating and laying out of the State road in question,
not governed by acts concerning roads in Revised Statutes, nor by the township
Organization Law.

“The proceedings in the locating and laying out this road in question are
wholly under act ot 1845, authorizing this road.

“Tt is unnecessary to go behind the report of Commissioners, and show pre-
vious proceedings to be regular. It is to be presumed they were.

“A road laid out and established by public authority, remains such till vacated
by public authority”’—which was done.

Defendants also asked the Court to instruct the Jury,—“ The road in question
was established, and in contemplation of law opened, when the Cominissioners
appointed to locate the same filed their report in the oftice of the Clerk of the
County of Kane. b

“The general Law of 1859, giving control of State road to Supervisors of the
various Counties, does not repeal the special Law before passed, giving to the
Commissioners of Highways of towns in I{ane and De Kalb, control of State
roads.”

To give which the Court refused—to which decision of the Court in refusing
to give said instructions, the Defendants at the time excepted.

The Jury found Defendants Ingham, Banker, Beyer, and Ruckdestell guilty,
and assessed Plaintift’s damages $95 42. Said Defendants moved for a new trial ;
motion overruled by Court. Defendants at the time excepted—Dbill of exceptions
signed.

ISAAC G. WILSON, [L. S.]

Errors assigned-—

The Court erred in allowing the witness Wilder to state how far the minutes
of the County road and State road correspond or differ.

The Court erred in rejecting the notice to remove fences with the aflidavit of
S. 8. Ingham attached.

The Court erred in giving the instructions as asked by the Plaintiff.

The Court erred in refusing instructions asked by the Defendants.

The Court erred in moditying instructions asked by the Defendants.

The Court erred in refusing to grant Defendants a new trial.

The Court erred in entering Judgment npon the verdict.

PLATO & SMITH,
Attorneys for Appellants.
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Supreme Court of the State of Illinos,

THIRD GRAND DIVISION.
APRIL TERM, A. D. 1862.

JOHN BEYER, LAWRENCE RUCKDESTELL,
FRANK BANKER, SAMUEL INGHAM,
IMPLEADED WITH
JOHN J. DENNA, PARDON PERKINS, and Trespass—Appeal from
ALBERT MYHILL, Kane.

8.
WILLIAM A TANNER.

—

POINTS AND BRIEF.

All the Errors assigned upon the record in this case, will not be noticed among
the points relied upon for a reversal of the Judgment herein, only the more
important will be mentioned. A new trial should be had in this case for various,

reasons.
1st. The verdict of the Jury was palpably against the evidence in the case.

ond. The verdict was contrary to the law as applicable to the facts of the case.

3rd. The verdict was erronez)us, for the Jury acting in comformity with the
second instruction given, on the part of the Plaintiff, must have found as a part
of the amount of their verdict the value of the timber cut in Blackberry, with
the cutting of which there was no evidence tending to convict the Defendants.—
See instruction of Plaintiff and evidence. As before said the verdict must, in
accordance with the Plaintifi’s second instruction have been for damages to
Plaintif’s timber in Blackberry, and there being no evidence to convict Ing-
ham with the same, (and none pretended even,) whatever might have been the
evidence against Banker, Beyer, and Ruckdestell—it follows that a joint verdict
against all was erroncous.—3 Esp. N. P. Rep. 203; 16 John’s 215; 18 Verm.
360 ; as also Argument of Counsel.

The second instruction given on the part of the Plaintiff was erroncous, and
caleulated to injure the Defendants.—Wills Cir. Ev. p. 16 and note; Ibid p. 32;
{ Phil. Bv. 4 Am. Ed. 598 and 599, note 2; 3 Hawk. 122 and 3; 3 B. and A.,
3905 Starker Ev. And please see Argmmnent upon this point.

The Court onght not to have modified the first instruction as asked by the
Defendants, but ought to have given the same as asked.—See Argument.



ARGUMENT OF COUNSEL.

The Plaintiff’s declaration contains three counts; in the first of which he al-
leges substantially that the Defendants on the 1st day of Dec., 1860, and at di-
vers times between that day and the commencement of this suit, with force, &e.,
broke and entered a certain close of the Plaintiff, being the north-west quarter of
section 6, in the township of Aurora, in Kane County, and then and there des-
troyed the fence, and damaged and spoiled the grass and wheat of the Plaintiff.

The second count is for a trespass claimed to have been committed during the
same period, upon a certain other close of the Plaintiff, being the north-west and
north-east quarter of section one, in the township of Sugar Grove in said county,
by which it is claimed the Defendants cut and destroyed trees and saplings,
damaged and destroyed grass and wheat, and damaged fence, &ec.

The third count like the second, except the trespass is alleged to have been
committed upon a certain other close, being the east part of the south-east quar-
ter of section 85, in the township of Blackberry in said county.

To the declaration the Defendants pleaded the general issue. A stipulation
was also filed, whereby it was agreed that any special matter might be given in
evidence under the general issue.

The theory of the defence was, that there had been a public highway laid out
and established by act of the Legislature across the Plaintiff’s premises, in the
place of the alleged trespass, and that a portion of the Defendants, as Highway
Commissioners of the town of Sugar Grove, and others as their servants, com-
mitted the supposed trespass in the second count mentioned, if any such were
committed, for the purpose of opening and making passable the said Highway.
That the supposed trespass in the tirstcount mentioned, consisted simply in the
unavoidable damages to the grass and wheat lying in the line of said Highway
by the passage of the Defendants or a part of them along the same, and the re-
moval of the fonce obstructing the same, as they had a right to do, and as they
were ordered to do by the Commissioners of Highways for the township of Au-
rora. It also appeared that the trespass claimed to have been done in Black-
berry, was npon the line of said Iighway, as claimed by the Dofendants ; but no
proof was made, as will be seen from the record, that the Defondants were in
any way connected with the same. It was insisted by the Plaintiff that the line
ot the road as made and used by the Defendants, was not the true line, but that
the true line was some four to six rods south of the line traveled and worked.

The Jury evidently took the Plaintiff’s view of the case for they brought in a
verdict against a portion of the Defendants for the amount of 895 42,

A motion was made for a new trial. The Court refused the motion, A bill
of exceptions was allowed, the entire evidence preserved therein, aud the case thus
brought to this Court by Appeal,

According to our mind the verdict is so palpably against the evidence given in
the case, that the Court below onght not to have refused to set aside the SnMe,
and grant a new trial,

What then is the evidence in the case? It appears from the Plaintiff’s evi-
dence that the Defendants Banker, Beyer, and Ruckdestell, cut out a road across
the Plaintiff’s premises in Sugar Grove, nnder the direction of the Highway
Commissioners for the township of Sugar Grove, of whom the Dofcmla:t Ing-
ham was one. That the Defendants Banker, Beyer and Ruckdestell, living up:n




4 ARGUMENT OF COUNSEL.

section thirty-six in Blackberry; after having made this road across the corner
of Sugar Grove township passable, were accustomed to pass from their places
over and along this way thus made, and passing along the line of the same some
little distance in the township of Aurora, -till this way intersected a North and
South road running near the town line. That in passing along this road at the
various times these Defendants trod down the wheat of the Plaintiff growing in
this way, and removed the fences obstructing the same. It does not appear that
they did unnecessary damage.

Tt appears from the evidence of the Defendants, that in 1845 a State Road was
ordered, by the Legislature of this State, to be established, and certain Commis-
sioners in the Act named were appointed, to view, mark, and locate the same,
which said road by the Act was to pass throngh Kane County, and across the
premises of the Plaintiff. —Laws of 1845, page 88. That those Commissioners
did locate said road and make a report of the same which was filed according to
the act. That the said State Road was located across the north part of the town-
ship of Aurora striking the west line of Aurora township at a point 15 chains
south of the N. W. corner of the town. That from thence it was located on a
line running S. 88 deg. W. a distance in this direction 13,50 chains to an angle.
That from thence it passed N. 674 deg. W. to the north line of section one in
Sugar Grove at a point 8 chains from the quarter post on said section one. It
does not appear that that portion of said road passing across the N. E. part of
section one in Sugar Grove had ever been worked or used previous to the time
of the alleged trespass. That on the 22nd day of December, A. D. 1860, the
Highway Commissioners of Sugar Grove for the purpose of ascertaining the pre-
cise location of said road previous to opening the same employed one J. L. Han-
chitt, a civil en-gineer and surveyor, residing in Aurora, to ascertain the precise
location of said road, and mark the same anew across the township of Sugar Grove.
That said Hanchitt, as appears by his testimony and the plat made by him on the
occasion, did make a re-survey thereof, starting at a stake in the town line be-
tween Aurora and Sugar Grove, 15 chains south from the north line of said towns,
and running thence S. 88 deg. W. a, distance of 13,50 chains. Thence N. 67 deg.
W., to the north line of section one in Sugar Grove, to a point 8 chains west of
the quarter post on section one, marking the line as run by him, by driving stakes,
&c. It also appears from the testimony of the Plaintift’s witnesses, as well as
those of the Defendants, that the alleged trespasses are upon the line of this road
as found and staked out by the witness Hanchitt. Also that the acts of the De-
fendants complained of were done in opening, working, and using this way upon
the line as thus re-established.

The Plaintiff attempted to show by his rebutting testimony, that this line as
thus run by Hanchitt, and upon which the travel is had, was not upon the line
of the old State road survey, and to sustain that position he introduces the wit-
ness Wilder, who testifies that he has made a survey of the old State road in
controversy ; that in August, 1861, he, at the instance of the Plaintiff, commen-
ced at a certain White Oak tree, in section thirty-five in the township of Black-
berry, and run easterly from minutes which he afterwards compared, as he says,
with minutes of the old State road survey, and found them to correspond. The
witness states that running easterly from the point mentioned, upon the conrses
mentioned in his notes, he struck the point in the Aurora and Batavia road, at
the point where the same is crossed by the old State road. ITe says, that the
line made’ by Hanchitt, and on which was the cutting and travel, was four or
five rods more northernly than his course. That the White Oak tree from which
he started was mauked, that he found along this line, on or near it, two or three
marked trees in the towns of Sugar Grove and Blackberry. That these trees
were in a line as if marked for a road. IIe saw also a portion of the way an old
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fence. He also says, “my l'ne as rvn corcespoads with the road as opened
through Plaint’{f’s and Gibson’s land in Aurora.” It also appeared upon the
cross-examination of Haunchitt by the Plaintiif, that Hanchitt, on his survey being
extended into the township of Blackberry would not upon the second covrse in
that town terminate at a White Oak tree as mentioned in minutes of State road.

This is the testimony substantially, which the Plaintiff introduced as tending
to show that Hanchitt's line was not the true line of the State road. Let us see
then how far these facts will go in that direction when examnined carefully. The
old State road, leaving the Aurora and Batavia road at a certain point, runs a
straight line S. 88 deg. W. to the line between Aurora and Sugar Grove at a point
15 chains south of the north-west corner of Aurora. The witness Wilder insists
that the State road survey must have crossed the line at a greater distance than
15 chains from the corner, because in his survey, and accoxdmrr to his compass,
the course S. 88 deg. W. from the point of intersection in the Aulom and Bata-
via road, coutmued to the west line of Aurora, would strike that line 4 or 5 rods
south of the 15 chains point specitied in the report.

Let us see liow far this conclusion of the witness is well taken. He admits in
his cross-examination that a variation of one-fourth of one deg. in the course trom
the point in the Aurora and Batavia road to the west line of Aurora would pro-
duce a variance ot 4 rods between the points of striking the same. IIe also says,
that it is laid down by standard writers ou surveying that the direction of the
magnetic needle is constantly changing, and that it has what is called a diurnal
variation, which often amounts to one-fourth of deg. In view of these facts, then
how strange the circumstance that a survey should be made npon a certain line,
and that years afterwards a different man with a different compass should run a
line of two miles and half or three miles in length, and not terminate within four
rods of the old survey, especially when the variation of the compass required to
produce the discrepancy is only onefourth degree, a variation occurring daily.
And what evidence by which to contradict the report of the State road Cominis-

sioners saying that they did cross the town line 15 chains from tho north line of
the town.

But again it is claimed that Hanchitt did not strike the White Oak tree men-
tioned in the minutes npon his second course in Blackberry, and that Wilder did,
and theretore Wilder’s and not Hanchitt’s is the true line. But let us sce.
Wilder, it will be recollected, started his survey at the White Oak tree, thus as-
suming in the very outset that tkat #ree was the tree mentioned in the minutes,
which was simply an assumption. No proof of that fact; none attempted. The
witness together with the Plaintiff find a White Oak tree in the Blackberry grove
upon section thirty-five, upon the line of road they wish to establish, and forth-
with assame it to be the identical tree mentioned ; commence here their survey,
and proceed to find Hanchitt off the line, becanse Lis courso did not strike this
tree. Again, the witness saw on or near this line two or three marked trees in
a line, as it marked for a road. But it does not appear from the testimony of
Plaintiff’s witnesses, by whom or when they were marked. It is not impossible
but that they were marked by the Plaintiff’ himself, after this road controversy
arose, for the purpose as is now attempted to make it appear that the Defend-
ants are off the line of the road. So we say, that so far as these trees are con-
cerned they ought not, with the uncertainty in regard to them, to have any
weight against the correctness of Hanchitt’s line, standing as they do outside of
the line of points mentioned in old report. In regard to the old fence seen along
this line a portion of the way, the inference which might be drawn from this is
vague and indefinite, and has no tendency to prove either one thing or another.

‘Tt does not appear when it was built, or for what purpose, or how far along the
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line it extended. It will thus be seen that most of those evidences introduced
by the Plaintift for the purpose of creating a doubt about the correctness of Han-
chitt’s line, as marking the line of the old State road, are, without caplanation,
shown to be no evidence whatever that we are not upon the true line of the old
State road.

But the Defendants did not leave the matter thus, but to destroy every vestige
of doubt that is attempted to be cast upon the correctness of Hanchitt’s line, they
introduce the records of the County Commissioners’ Court, showing the location,
the year before the location of the State road in controversy, of a County road
across the premises of the Plaintiff, identical in some places, but not in all with

the State road.

It appears from the records of this County road that the White Oak tree men-
tioned by the witness Wilder, from which he started his survey, the marked trees
along his line in Blackberry and Sugar Grove, the old fence, &c., not only pro-
bably were, but must have been in the line of the old County survey. It was
attempted to be shown by the witness Wilder, that the record of the County
road, and the records of the State road,showed that the two roads were identi
cal; but an examination of the two shows that while they may both cross the
Aurora and Batavia road at the same point, as is in evidence they do, yet the
County road having been laid across Aurora upon the same point of compass as
the State road, continued its course four rods further west than did the State
road before it angled ; by this means taking its northerly course through Sugar
Grove, and into Blackberry, upon a line some four or five rods south, and west
from the corresponding course of the State road, and passing the marked trees
spoken of, the old fence mentioned, and terminating at the White Oak tree, from
which Wilder commenced his survey.

Now let us see what are the evidences that Hanchitt’s lineis the true line of the
State road. 'We find his line crossing the west line of Aurora at the precise
point mentioned in the State road minutes, to wit, 15 chains from the north line
of the town. We find it running thence westerly to an angle, upon the same
course, and the same distance mentioned. Passing thence northerly, we find it
to cross the north line of Sugar Grove, at the point specified in ol report for it
to cross. Thus far then it seems certain we are upon the right track. But for
the purpose of satisfying all parties that this is the true line, he continues his
survey into Blackberry, and upon section thirty-five finding along these courses
in Blackberry marked trees, and old highway marks, (see his report to the Com-
missioners,) but fails to find the White Oak tree mentioned in the minutes, and
because forsooth a certain White Oak tree mentioned, as standing in Blackberry
upon section 33, fifteen or sixteen years ago, is not found in the line of this sur-
vey, now it is forthwith assumed that the survey is not upon the proper line,
notwithstanding the many other evidences of its correctness. Hanchitt continu-
ing his survey still further west proceeds from this point upon the very same
courses and distances, as mentioned in the State road report, and strikes in his line
the end of an old turnpike, thrown np upon Lake Slongh, evidence certain that
he is upon the line of some old road, to say the least. Continuing on still wes-
terly, in accordance exactly with the minutes of old survey, he strikes the claim
line between Thompson’s and Simmons’, within four or five feet, a point men-
tioned also in the minutes, Now, then, it after having passed all these points
specified in old survey of State road, there should yet be any doubt as to the cor-
vectness of his line, Tlanchitt’s next course must entirely dissipate the same, for
we find him termindting his next course, in the Ottawa and Geneva road, upon
the édentical point mentioned in State road report, without even the variance of
a link of a chain, A
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But it is said, that the minutes of this State road, do not require a jog at the
town line, between Aurora and Sugar Grove, and that this road is opened and
fenced from the point of intersection with the Auroraand Batavia road west, up-
on a line intersecting the north and south road by Tanner’s house, ata point
four or five rods further south than where Hanchitt’s line would intersect said
road. But what does this prove? Simply that thero was a departure from the
true line in opening this road across Aurora, amounting in the distance of two or
three miles to four or five rods. And it is not strange that such should be the
case when we consider that the same might have been opened upon a line indi-
cated by some compass, as being S. 88 deg. W. having no regard to where they
crossed the town line between Aurora and Sngar Grove, whereas if they had had
reference to the point of striking said line, it would have produced a slight
change in the course of the road. Or what is quite as probable they may have
been misled by the old County rvad survey, which it will be remembered is
claimed to run from the same point in the Aurora and Batavia road, and upon
a course minuted as the same as yet crossing the town line at a point a few rods
tarther south. But whatever may have been the course of the departure of the
road, as opened, from the true line it matters not, for it cannot be claimed that
becanse the road is not opened upon the precise line as laid, to the north and
south road, past Tanncr’s, that therefore when the balance of the road was
opened, it also should be opened off of the proper line. It we in the portion of
the road opened, aund used by us, are upon the line of the road as it should be,
it matters not whether other portions of the road are upon the line or not.

There is one other matter wlich was urged as evidence, that we were not upon
the right line; it was simply this, that Hanchitt’s line extended to the point of
intersection of the Aurora and Batavia road would strike that road above the
point where it should cross the same. This point has been answered before, in
saying that the variation of the course of one-fourth deg. from the town line
to the Aurora and Batavia road would strike upon the proper point, or four rods
from the same, which when we consider the variation of the compass, as was
said before, shows the point made to have really no point in it after all. For it
is not only possible, but probable, that the course between the two points cover-
ing a distance of two or three mileg, as run upon two different times, by differ-
ent men and different compasses, might not agree within one-fourth of one de.
gree. And because that the course as indicated by Wilder’s compass, between
two known and fixed points in the line of this survey, comes by one-fourth of one
degree from the course indicated by the compass of Brooks, in Lis survey of this
road fifteen years ago, it is sought to establish from this, the fact that we in
crossing the town line at the point specified in the minutes of the old survey, aro
not upon the proper line.

We have thus touched briefly upon all the noted points of evidence of the
Plaintiff, tending to show the incorrectness of Ilanchitt’s line, and it will bo seen
that many of them are not of such a character as to warrant the least inference
as to the incorrectness of our line, while the balance which if unexplained conld
have no greater torce than merely to raise a doubt in the matter, are so clearly
shown to have reference to and are indicative of the line of another and distinet
survey.  On the other hand, the evidence shows a complete agreement between
Hanchitt’s line and the old State road survey in all the essential and prominent
points, to wit, 1st. The 15 chain point in the west line of Aurora. 2nd. The 8
chain point in the north line of Sugar Grove. 3rd. The old turnpike at Lake
Slough. 4th. The claim line between Thompson’s and Simmons. 5th. The
point in the Ottawa and Geneva road. And it is impossible to discover what
the Jury saw in the testimony given in this ‘case, that induced them to find the
the Defendants off’ the tyue line of the road, and therefore trespassers upon the




8 y ARGUMENT. OF COUNSEL,

Plaintiff’s premises. And the only way in our mind to account for the strange-
ness of the verdict in this case, and at the same time to presume the integrity of

the Jury, is to say they wholly misapprehended the nature and effect of the evi-
dence adduced on the trial. :

Again, on assuming that the Jury understood the testimony presented to them
on the trial of this case, the only possible way to account for their decision, is to
say that they wholly disregarded the law of the case as presented in the instrue-
tions given for the Defendants. The second instruction is, that fized points and
monuments must control courses and distances whenever there is a discrepancy
between them. Now then apply the above principle to the facts in this case.
1st. There is a point specified or fixed in the west line of Aurora at which this
road was to cross, the evidence is that the road as now used crosses at that point.
It iz also claimed that the course S. 88 deg. W. would strike south of that point, .
and that being the course of the road, thersfore we arc wrong, the road does not
cross there—thus disregarding the point specified, for the sake of saving the
course given. A direct violation of the Defendants’ second instruction. But it
is not so much to be wondered that g Jury should take this course, when the
Plaintift’s witness Wilder did the same thing, for the sake it is assumed of show-
ing Hanchitt’s line not to be the true line of State road. What is here said in
regard to the 15 chains point is true also in regard to the 8 chains point. Ian-
chitt’s line being upon the precise spot mentioned in the State road report, and
this road being upon the identical points mentioned, as being in the line of the
same—and having done all the law requires on opening the same, and even
more, having paid or offered to pay the Plaintiff damages which he did not claim
or desire when this road was laid, with what propriety were these Defendants
found guilty ?

The second instruction given by the Court below, on the part of the Plaintiff
is clearly incorrect, as a legal proposition, and caleulated to do injury to the
Defendants, and therefore should not have been given. And if our notions of
its erroneous character are correct there is presented in this one instruction, an
error on the part of the Court below of sufficient magnitude to warrant a rever.
sal of the Judgment in this cass. The instruction is as follows :—¢ The Jury are
instructed that if they believe from the evidence, the Defendants Banker, Beyer,
and Ruckdestell were seen cutting out this timber 2 or 3 times, this is presump-
tive proot that they did all the cutting on the premises of Tanner.” It will be seen
on reference to the testimony, that the Defendants named in this instruction, were
seen cutting timber upon the premises of the Plaintiff in the township of Sugar
Grove, and in that township ouly. It will be borne in mind that the land of the
Plaintiff lay in three different towns—Aurora, Sugar Grove, and Blackberry.
Also, that the line of this road in controversy, on entering the town of Blackber-
ry, passed off from the premises of the Plaintiff, and on to the premises of
some of the Defendants, and that after passing some distance across the lands
of these Defendants, the line again entered upon the premises of the Plaintiff,
situated in the town of Blackberry. The timber alleged to have been cut was
situated in the township of Sugar Grove, and upon the land of the Plaintiff in
Blackberry, separated as before remarked, upon the line of road, by the inter-
vening farms of two or three of the Defendants. Now then the instruction, in con-
nection with the testimony, is in effect saying, that the fact that the 8 Defendants
named, cut the timber of the Plaintift in the town of Sugar Grove is presumptive
proof that they also cut that upon his premises in the town of Bl:\ckberry. In
order to determine fully the meaning and extent of the instruction, it will be ne-
cessary to examine and determine what is the correct legal meaning of the term
or words, “ presumptive proof,”” used in the instruction. And first of the word
“proot” The term proof is often confounded with that of evidence, and applied

)
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to denote the medium of proof, whereas in strictness it marks merely the effect
of evidence ; evidence denoting the means by whick any alleged matter of fact,
the truth of which is submitted to investigation, is established or disproved.
When the result of evidence is undoubting assent to the certainty of the event
or proposition, which is the subject matter of inquiry, such event or proposition
is said to be proved : and according to the nature of the evidence on which such
conclusion is grounded it is either Anown or believed to be true. Proof then is that
quantity of appropriate evidence which produces assurance or certainty. Evi-
dence is therefore as different from proof, as cause from effect.—Wills on Cir.
Ev. page 16, and note.

It appears then from the definition and legal meaning of the word proof, that
the extent and effect of the instruction under consideration, (unless its effect shall
appear to be modified by the adjunct presumptive,) is to say that the fact, that
the Defendants named were seen cutting the timber of the Plaintiff in Sugar
Grove, is that quantity of appropriate evidence which should produce assurance
and certainty, that they also eut the Plaintifi’s timber in .Blackberry, which to
our mind is an assumption on the part of the Court, to dictate to the Jury, as to
weight and effect to be given by them to circumstances appearing in evidence
on the trial. But it remains to be seen what is the meaning of the word pre-
sumptive, and how far, if at all it modifies or changes the meaning which we
have already given to the instruction.

The term presumptive is frequently used as synonymous with circumstantial
evidence, but it is not so used with accuracy. The word presumption ew vi ter-
mind, imports an inference from facts; and the adjunct presumptive, as applied
to evidentiary facts ¢mplies the certainty of some relation between the facts and
the inference or circumstances.— Wills Cir. Ev., 82. If then presumption means
an enference from facts, presnmptive proof can only mean proof by inference
from facts, but none the less proof because inferred from other facts. Orin other
words the adjunct presumptive simply expresses the Zind of appropriate evidence
a proper quantity of which produces assurance and certainty, and which when
such results are produced is called proof. If we are correct in our ideas of the
meaning of this word ‘presumption, then it was no other effect in this instruction
than to express the kind of proof reforred to, thus leaving the instruction to
mean, as stated before, simply this; if the Defendants named in the instruction
were seen cutting the timber in one place upon Plaintift’s premises, then this is
the quantity and the appropriate evidence to produce assurance and certainty
that they did the cntting upon the Plaintiff’s premises elswhere.

Nor will it avail the Plaintiff in attempting to sustain this instruction to say,
that the term presumptive proof as here used was intended to mean simply cir-
cumstantial evidence. If it was intended by the party and the Court to mean
simply circumstantial evidence, why did they not so write the instruction ? But
having used the words  presumptive proof,” the Plaintiff’ can not now claim
that he did not mean, by the words used in the instruction, what was their legal
import, but meant to convey to the Jury an ilea perfectly legal and proper to be
given by the Court as an instruction. ~And becauso the idea which he meant tho
Jury to take from the instruction was correct, therefore the instruction even if
not expressing the idea meant to be given, ought to be sustained. Jurymen are
supposed to be sensible men, and to understand the meaning of words, and are
in fact, presumed to know the legal meaning of words as used in the law. An
intelligent Juror on reading this instruction as given, or reading that certain
facts are “ presumptive proof” of the existence of a certain other fact, says imme-
diately to 1=imself, there is more meant by this term than simply that the exis-
tence of certain facts has a tendency to prove the existence of certain other facts.
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In short this word proof means that quantity of appropriate evidence which
should produce assurance and certainty, and therefore by the direction of the
Court, I am bound to find that the named Defendants cut the trees in Black-
berry if I find they cut those in Sugar Grove. Thus it will be seen the Jury
from the improper use of the words “ presumptive proof” as used in the instrac-
tion, are under the necessity of finding the Defendants guilty of a trespass which
they did not commit, and of which the Jury would not have found them guilty,
if it were not for the improper use of the word proot in the instruction. But ad-
mit for the sake of argument, that the word proof as used in the instruction
means simply evidence, and that the Jury gave it that construction, then we say,
that the instruction is erroncous. The law as applicable to the facts proven and
supposed, as a basis for the instruction is not correctly stated. What then is pre-
sumptive evidence? When the facts proved are not the precise facts in issue,
and the Jury are to come to the conclusion upon the facts in issue by an act of
reasoning from those other proved facts, the evidence in such case is said to be
presumptive evidence.—1 Phil. Ev., 598.

A presumption is a probable inference which our common sense draws from
c¢ircumstances usually occurring in such cases.—1 Phil. Ev., 599. Or as is ex-
pressed by anotler, a presumption is an inference as to the existence of a fact
not actually known, arising from its necessary or usual connection with others
which are known.—Starker Ev. It follows therefore that the ground of all pre-
sumption is the necessary or usual connection between facts and circumstances.
1 Phil. Ev. 599, Note 2. According with the above definition of presumption,
the Courts have from time to time made decisions or promulgated rules, so to
speak, which are or ought to be held to govern and direct the mind in arriving
at-the proper inference or presumption, from the facts proved. One of these
rules is stated thus. A necessary and invariable connection of facts is not re-
quired ; it is enough if one fact is ordinarily and usyally, connected with another.
_3B. & A. 890. And again thus: That the fact to be inferred often accom-
panies the fact proven is.not sufticient ; it should most usually accompany it; and
I would say in the absence of all circumstances, that it should rarely otherwise
happen.—38 Iawk, 122 & 3, and Cases cited in Note; page 598, Phil. Ev.

Now then let us sce how far the facts proven in this case on which this instrue-
tion is founded, warrant the inference or presumption of the existence of those
facts claimed by the instruction to be the property injured.

The fact proven is, the Defendants cut Plaintiff’s timber in the opening of this
road in Sugar Grove. The deduction claimed and assumed by the instruction to
be proper is, that therefore they did the cutting in the opening of the same in the
town of Blackberry. Applying the rules before given for forming an inference to
the facts proved, we aslk is the deduetion proper ? Does it, in the languago of the
rule before given, most usually follow, that because a party open a road in one
town that therefore the same party must have opened the same in an adjoining
town ? Are the two facts ordinarily and wsually connected together ? Are infer-
onces of such a nature as was said by Henderson, delivering the opinion of the
Court, in the case, Ilart vs. Newland, 8 Hawkins, 122, that they could rarely
happen otherwise ? Tt they were such the inference or presumption was properly
taken, otherwise not. If the inference is properly made, and the instruction is
correct, by the same course of reasoning might it be said that becanse the De-
fendants were cutting the timber of the Plaintiff in the epening of a road in one
town, theréfore they cut the timber of the Plaintiff lying on the line of the road
in the several towns between the Steam Mills in Cook Co. and Dixon, provided
the Plaintiff owned timber in the various towns which had been cut.
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Again, there are connected with the facts proven, and on which this .instruc-
tion is based, other facts which cannot be disconnected therefrom, which make
the inference or presumption sought to be established by this instruction, the
more improper and untenable.

In the 1 Wash. C. C. Rep. 272, the Court says: The circumstances should be
strong in themselves—should cach of them throw light upon and prove the other:
and the result of the whole should be to leave no doubt upon the mind that the
offence had been committed, and that the accused and no other could be the per-
son who committed it.

The principle derived from the above is, that the inference should be the result
of the whole facts properly belonging together.

Connected with the fact that cutting was done on Plaintiff’s premises, was the
fact that the same was done by order of the Highway Commissioners of Sugar
Grove township. Therefore all the cutting proved to have been done by the
Defendants, being done by the order of the Highway Commissioners of Sugar
Grorve, it is to be presumed that no cutting was done by the Defendants, except
such as was cut by order of the said Commissioners. Again, aside from the evi-
dence, it is to be presumed that the Highway Commissioners of Sugar Grove or-
dered no timber cut in Blackberry, which was beyond their jurisdiction, and to
that effect was the evidence. Now then the cutting being done by the direction
of the Commissioners, and ULy their direction only, and they having directed no
timber outside of the town of Sugar Grove to be cut, it follows, that these facts
which are connected with and ‘are & part andeparcel ‘of tho faets on which the in-
ference of Deferrdants having cut this timbemin Blagkberrylsis attempted to be
founded, taken in connection with the fact of cutting by Defondants, (and they
must be so taken, according to the rule as above,) utterly preclude the possibility
of the inference, as attempted to be established by the instruction; and thereforo
we say, the instruction being clearly erroneons, in whatever point of view it ix
examined, and being of such a nature as was calculated to injure the Defendants,
it was error in the Court to have given the same.

To the third instruction given on the part of the Plaintiff it is insisted, that
while the same may be correct, as an abstract principle of law, yet the same was
not warranted by the facts appearing upon the trial of this case. There is not a
particle of evidence that any malice existed, or was shown on the part of the De-
fendants during this entire road controversy ; on the contrary, it appears that a
portion of the Detendants acted as public officers in the fulfilment of what they
supposed to be their duty ; and the evidence shows how very careful they were
to ascertain the precise location of this road previous to opening the same. The
evidence also shows, that the other Defendants acted as the agents or servants of
the Highway Commissioners, in the cutting the timber, and opening the road,
and that afterward they traveled simply as ordinary travelers, removing only such
obstructions as they found in the way, claiming that they had g highway, and they
meant to keep it.

The Court erred in refusing to give the first instruction asked by the Defend-
ants in the words as asked. It is conceived that it certain points were speoified
in the State road report as being in the line of the same, the presumption is that
they were fized upon gs points in the line of the road. But whether the identi-
cal point specified, or some other not so specitied were fixed upon by the Com-
missioners, it matters not. They have made a report of the location of said road :
the report specifies certain points as being in the line of said road; we have
opened the road upon the point specified: now then whon sued in tresspass for
thus opening and using said road we ask the Court to instruct the Jul‘y, that it
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certain points are specified as being in the line of said road, they must have re-
gard to those points in determining the location of the road. The Court says, but
the Jury must believe that those points were fixed upon by the Commissioners
before you can regard those points. This is stating the effect of the instruction.
The Jury acting upon the instruction as given, because they don’t believe per-
haps that the distance from the north line of Aurora, as specified in the minutes,
was ever measured, therefore the point was not fixed upon, and they are not to
regard it, although specified in determining the location of this road.

Now then we apprehend that the record of the location, as filed by the Com-
missioners is evidence of the location of the road in controversy ; if so, the first
instruction as asked by the Defendants was a proper one to be given, and the
Court ought not to have refused to give the same as asked—ought not to have so
modified the same, as to open the door to the Jury to disregard all or any of the
points specified in said report, simply because they might not believe from the
evidence that the same were even tixed upon.

But again, there is another rcason why a new trial shounld have been granted
in this case, and which reason is in itself suflicient to warrant a reversal of this
Judgment, even if nothing else appeared erroneous from the record.

. The verdict is a joint one against the Defendants Ingham, Banker, Beyer, and
Ruckdestell. The verdict must have included damuges for the cuatting of the
Blackberry Grove, as well as that in Sugar Grove. There was not a particle of
evidence tending to show that Ingham had any thing to do with, or was in any
‘ay privy to the cutting done in Blackberry.

If the above is true, then the Judgment being against the Defendant Ingham,
45 well as the others, is erroneous, for the reason, as observed by Lord Kenyon,
in a similar case, * a Defendant is subjected to damages for a trespass which he

_never committed.”’—Sce 3 Esp. N. P. Rep. 203; 16 John’s, 215 ; 18 Verm. 360. 4
In the case of Mynak vs. Downer, 18 Verm. 360, the Court says: “if several per-
| “sons are made Defendants, and-the Plaintiffsproyg$¥sov listinct acts of tres-
« pass, in some ¢f ‘which a part bAky of thefDefendants wereconcerned, he can
«only recover against all the Defendants for those acts in which all participated.™
Now then that the verdict included damage to Plaintiff’s premises there can be
no doubt, in fact we are bound to presume that to be the case, for the reason that
the evidence showed that the Defendants Banker, Beyer, and Ruckdestell did cat
the timber of Plaintiff in Sugar Grove township, and the Court instructed the :
Jury as in Plaintift’s second instruction—that if they believed from the evidence
the Detendants Banker, Beyer, and Ruckdestell were seen cutting out this tim-
ber two or three times, this is presumptive proof that they did all the cutting on
the premises of Plaintiff. The Jury were bound to follow this instruction ; it is
to be presumed they did, and it they did, it follows that they found the Defend-
_ants named in the instruction guilty of the Blackberry cutting, and it guilty of
\Q the cutting, it is to be presumed they assessed damages for the same as
X a part of their verdict; and the verdict being against Ingham also, it follows
D as was said before, that here is a Judgment against Ingham for a trespass
~which he did not commit. We repeat, theve i not a particle of proot that
Ingham hiad any thing t do with thgopenivg of this road in Blackberey 1 and MR
it thet is proot that in his acts in this road controversy in Sugat™Grove, hy '
acted in his official eapacity, and in that capacity ordered this timber cut, and
t!nis roadl opened in Sugar Grove only ; then we see the proof expressly nega-
tives the idea that Ingham had any thing to do with this road in Blackberry, and
cannot lawfully be saddled with & Judgment for damages to Plaintifi, by resson
of the attempt of any one to open a road in an adjoining town. 2
There arc other ¢rrors assigned than those referred to in the argument, but we
do not think it necessary to go into a lengthy discussion of those points, tor if we
are correct in the view of this ease thus far, more than enough has already been
presented to show that the Defendants ought to have a new trial in this case,
PLATO & SMITH, A¢tys. for dppallanis,
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Supreme Court of the State of Illinois,

THIRD GRAND DIVISION.
APRIL TERM, A. D. 1862.

JOHN BEYER, LAWRENCE RUCKDESTELL, )
FRANK BANKER, SAMUEL INGHAM,
IMPLEADED WITH
JOHN J. DENNA, PARDON PERKINS, and { Zrespass—Appeal from
ALBERT MYHILL, Kane.
s,
WILLIAM A TANNER. J

POIN‘I‘S AND BRIBF.

All the Errors assigned upon the record in this case, will not be noticed among
the pomts relied upon for a reversal of the Judgment herein, only the more
important will be mentioned. A new trial should be had in this case for various
reasons.

1st. The verdict of the Jury was palpably against the evidence in the case.

9nd. The verdict was contrary to the law as applicable to the facts of the case.

3rd. The verdict was erroneous, for the J ury acting in comformity with the
~ second instruction given, on the part of the Plaintiff, must have found as a part
of the amount of their verdict the value of the timber cut in Blackberry, with
the cutting of which there was no evidence tending to convict the Defendants.—
See instruction of Plaintiff and evidence. ‘As before said the verdict must, in
accordance with the Plaintif’s second instruction have been for damages to
Plaintif’s timber in Blackberry, and there being no evidence to convict Ing-
- ham with the same, (and none pretended even,) whatever might have been the
evidence against Banker, Beyer, and Ruckdestell—it follows that a joint verdict
against all was erroneous.—3 Esp. N. P. Rep. 203; 16 John’s 215; 18 Verm.
360 ; as also Argument of Counsel.

The second instruction given on the part of the Plaintift’ was erroncous, and
calenlated to injure the Defendants.—Wills Cir. Ev. p. 16 and note; Ibid p. 32;
1 Phil. Ev. 4 Am. Ed. 598 and 599, note 2; 3 Hawk. 122 and 3; 8 B. and A,
890 ; Starker Ev. And please see Argument upon this point.

The Court ought not to have modified the first instruction as asked by the

Defendants, but ought to have given the same as asked.—See Argument.
)
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The Plaintiff’s declaration coutains three counts ; in the first of which he al-
leges substantially that the Defendants on the 1st day of Dec., 1S60, and at di-
vers times between that day and the commencement of this suit, with force, &ec.,
broke and entered a certain close of the Plaintiff, being the north-west quarter of
section 6, in the township of Aurora, in Kane County, and then and there des-
troyed the fence, and damaged and spoiled the grass and wheat of the Plaintiff.

The second count is for a trespass claimed to have been committed during the
same period, upon a certain other close of the Plaintiff, being the north-west and
north-east quarter of section one, in the township of Sugar Grove in said county,
by which it is claimed the Defendants cut and destroyed trees and saplings,
damaged and destroyed grass and wheat, and damaged fence, &e.

The third count like the second, except the trespass is alleged to have been
committed upon a certain other close, being the east part of the south-east quar-
ter of section 35, in the township of Blackberry in said county.

To the declaration the Defendants pleaded the general issue. A stipulation
was also filed, whereby it was agreed that any special matter might be given in
evidence under the general issue.

The theory of the defence was, that there had been a public highway laid out
and established by act of the Legislature across the Plaintiff’s premises, in the
place of the alleged trespass, and that a portion of the Defendants, as Highway
Commissioners of the town of Sugar Grove, and others as their servants, com-
mitted the supposed trespass in the second count mentioned, if any such were
committed, for the purpose of opening and making passable the said Highway.
That the supposod trespass in the first count mentioned, consisted simply in the
unavoidable damages to the grass and wheat lying in the line of said Highway
by the passage of the Detendants or a part of' them along the same, and the re-
moval of the fence obstructing the same, as they had a right to do, and as they
were ordered to do by the Coinmissioners of Highways for the township of Au-
rora. It also appeared that the trespass claimed to have been done in Black-
berry, was npon the line of said Highway, as claimed by the Defendants ; but no
proof was made, as will be seen from the record, that the Defendants were in
any way connected with the same. It was insisted by the Plaintiff that the line
of the road as made and used by the Defendants, was not the trne line, but that
the true line was some four to six rods south of the line traveled and worked.

The Jury evidently took the Plaintift’s view of the case for they brought in a
verdict against a portion of the Defendants for the nmount of §95 42.

A motion was made for a new trial. The Court refused the motion. A bill
of exceptions was allowed, the entire evidence preserved therein, and the case thus
brought to this Court by Appeal.

According to our mind the verdict is so palpably against the evidence given in
the case, that the Court below ought not to have lefused to set-asido the same,
and grant a new trial,

What then is the evidence in the case? It appears from the Plaintiff’s evi-
dence that the Defendants Banker, Beyer, and Ruckdestell, eut out a road across
the Plaintiff’s premises in Sugar Gm\e, under the direction of the Highway
Commissiouers for the township of Sugar Grove, of whom the Defendant Ing-
ham was one, That the Defendants B.ml\er, Beyer and Ruckdestell, living ypon
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~section thirty-six in Blackberry; after having made this road across the corner
of Sugar Grove township passable, were accustomed to pass from their places
over and along this way thus made, and passing along the line of the same some
little distance in the township of Aurora, till this way intersected a North and
South road running near the town line. That in passing along this road at the
various times these Detendants trod down the wheat of the Plaintiff growing in
this way, and removed the fences obstructing the same. It does not appear that
they did unnecessary damage.

It appears from the evidence of the Defendants, that in 1845 a State Road was
ordered, by the Legislature of this State, to be established, and certain Commis-
sioners in the Act named were appointed, to view, mark, and locate the same,
which said road by the Act was to pass through Kane County, and across the
premises of the Plaintiff.—Laws of 1845, page 88. That those Commissioners
did locate said road and make a report of the same which was filed according to
the act. That the said State Road was located across the north part ot the town-
ship of Aurora striking the west line of Aurora township at a point 15 chains
south of the N. W. corner of the town. That from thence it was located on a
line running S. 88 deg. W. a distance in this direction 13,50 chains to an aungle.
That from thence it passed N. 674 deg. W. to the north line of section one in
Sugar Grove at a point 8 chains from the quarter post on said section one. 1t
does not appear that that portion of said road passing across the N. E. part of
section one in Sugar Grove had ever been worked or used previous to the time
of the alleged trespass. That on the 22nd day of December, A. D. 1860, the
Highway Commissioners of Sugar Grove for the purpose of ascertaining the pre-
cise location of said rvad previous to opening the same employed one J. L. Han-
chitt, a civil en-gineer and surveyor, residing in Aurora, to ascertain the precise
location of said road, and mark the same anew across the township of Sugar Grove.
That said Hauchitt, as appears by his testimony and the plat made by him on the
occasion, did make a re-survey thercof, starting at a stake in the town line be-
tween Aurora and Sugar Grove, 15 chains south from the north line of said towns,
and running thence 8. 88 deg. W. a, distance of 13,50 chains. Thence N. 67 deg.
W, to the north line of section one in Sugar Grove, to a point 8 chains west of
the quarter post on section one, marking the line as run by him, by driving stakes,
&e. It also appears from the testimony of the Plaintift’s witnesses, as well as
those of the Defendants, that the alleged trespasses are upon the line of this road
as found and staked out by the witness Hanchitt. Also that the acts of the De-
fendants complained of were done in opening, working, and using this way upon
the line as thus re-established.

The Plaintiff attempted to show by his rebutting testimony, that this line as
thus run by Hanchitt, and upon which the travel is had, was not upon the line
of the old State road survey, and to sustain that position he introduces the wit-
ness Wilder, who testifies that he has made a survey of the old State road in
controversy ; that in August, 1861, he, at the instance of the Plaintiff, commen-
ced at a certain White Oak tree, in section thirty-five in the township of Black-
berry, and run easterly from minutes which he afterwards compared, as he says,
with minutes of the old State road survey, and found them to correspond. The
witness states that running easterly from the point mentioned, upon the courses
mentioned in his notes, e struck the point in the Aurora and Batavia road, at
the point where the same is crossed by the old State road. He says, that the
line made by Hanchitt, and on which was the cutting and travel, was four or
five rods more northernly than his course. That the White Oak tree from which
he started was madked, that he found along this line, on or near it, two or three
marked trees in the towns of Sugar Grove and Blackberry. That these trees
were in a line as if marked for a road.  He saw also a portion of the way an old

)
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line it extended. It will thus be seen that most of those evidences introduced
by the Plaintift for the purpose of creating a doubt about the correctness of Han-
chitt’s line, as marking the line of the old State road, are, without cxplanation,
shown to be no evidence whatever that we are not upon the true line of the old
State road.

But the Defendants did not leave the matter thus, but to destroy every vestige
of doubt that is attempted to be cast upon the correctness of Hanchitt’s line, they
introduce the records of the County Commissioners’ Court, showing the location,
the year before the location of the State road in controversy, of a County road
across the premises of the Plaintiff, identical in some places, but not in all with
the State road.

It appears from the records of this County road that the White Oak tree men-
tioned by the witness Wilder, from which he started his survey, the marked trees
along his line in Blackberry and Sugar Grove, the old fence, &c., not only pro-
bably were, but must have been in the line of the old County survey. It was
attempted to be shown by the witness Wilder, that the record of the County
road, and the records of the State road, showed that the two roads were identi
cal; but an examination of the two shows that while they may both cross the
Aurora and Batavia road at the same point, as is in evidence they do, yet the
County road having been laid across Aurora upon the same point of compass as
the "State road,. continued its course four rods further west than did the State
road before it angled ; by this means taking its northerly course through Sugar
Grove, and into Blackberry, upon a line some four or five rods south, and west
from the corresponding course of the State road, and passing the marked trees
spoken of, the old fence mentioned, and terminating at the White Oak tree, from
which Wilder commenced his survey.

Now let us see what arve the evidences that Hanchitt’s lineis the true line of the
State road. We find his line crossing the west line of Aurora at the precisc
point mentioned in the State road minutes, to wit, 15 chains from the north line
ofthe town. We find it running thence westerly to an angle, upon the same
course, and the same distance mentioned. Passing thence northerly, we find it
to cross the north line of Sugar Grove, at the point specified in old report for it
to cross. 'Thus far then it seems certain we are upon the right track. But for
the purpose of satisfying all parties that this is the true line, he continues his
survey into Blackberry, and upon section thirty-five finding along these courses
in Blackberry marked trees, and old highway marks, (see his report to the Com-
missioners,) but fails to find the White Oak tree mentioned in the minutes, and
because forsooth a certain White Oak tree mentioned, as standing in Blackberry
upon section 33, fifteen or sixteen years ago, is not found in the line of this sur-
vey, now it is forthwith assumed that the survey is not upon the proper line,
notwithstanding the many other evidences of its correctness. Hanchitt continu-
ing his survey still farther west proceeds from this point upon the very same
courses and distances, as mentioned in the State road report, and strikes in hisline
“the end of an old turnpike, thrown np upon Lake Slongh, evidence certain that
he is upon the line of some old road, to say the least. Continuing on still wes-
terly, in accordance exactly with the minutes of old survey, he strikes the claim
line between Thompson’s and Simmons’, within four or five feet, a point men-
tioned also in the minutes. Now, then, if after having passed all these points
specified in old survey of State road, there should yet be any doubt as to the cor-
rectness of his line, Hanchitt’s next course must entirely dissipate the same, for
we find him terminating his next course, in the Ottawa and Geneva road, upon
the identical point mentioned in State road report, without even the variance of
a link qfa t;]l(lf.n. g
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But it is said, that the minutes of this State road, do not require a jog at the
town line, between Aurora and Sugar Grove, and that this road is opened and
fenced from the point of intersection with the Auroraand Batavia road west, up-
on a line intersecting the north and south road by Tanner’s house, ata point
four or five rods further south than where Hanchitt’s line would intersect said
road. But what does this prove? Simply that there was a departure from the
true line in opening this road across Aurora, amounting in the distance of two or
three miles to four or five rods. And it is not strange that such should be the
case when we consider that the same might have been opened upon a line indi-
cated by some compass, as being S. 88 deg. W. having no regard to where they
crossed the town line between Aurora and Sugar Grove, whereas if they had had
reference to the point of striking said line, it would have produced a slight
change in the course of the road. Or what is quite as probable they may have
been misled by the old County road survey, which it will be remembered is
claimed to run from the same point in the Aurora and Batavia road, and upon
a course minuted as the same as yet crossing the town line at a point a few rods
further south. But whatever may have been the course of the departure of the
road, as opened, from the true line it matters not, for it cannot be claimed that
because the road is not opened upon the precise line as laid, to the north and
south road, past Tanner’s, that therefore when the balance of the road was
opened, it also should be opened oft of the proper line. It we in the portion of
the road opened, and used by us, are upon the line of the road as it should be,
it matters not whether other portions of the road are upon the line or not.

There is one other matter which was urged as evidence, that we were not upon
the right line; it was simply this, that Hanchitt’s line extended to the point of
intersection of the Aurora and Batavia road would strike that road above the
point where it should cross the same. This point has been answered before, in
saying that the variation of the course of one-fourth deg. from the town line
to the Aurora and Batavia road would strike upon the proper point, or four rods
from the same, which when we consider the variation of the compass, as was
said before, shows the point made to have really no point in it after all.  For it
is not only possible, hut probable, that the course between the two points cover-
ing a distance of two or three miles, as run upon two different times, by differ-
ent men and different compasses, might not agree within one-fourth ot one de.
gree. And because that the course as indicated by Wilder’s compass, between
two known and fixed points in the line of this survey, comes by one-fourth of one
degree from the course indicated by the compass of Brooks, in his survey of this
road fifteen years ago, it is sought to establish from this, the fact that we in
crossing the town line at the point specified in the minutes of the old survey, are
not upon the proper line.

We have thus touched briefly upon all the noted points of evidence of the
Plaintift, tending to show the incorrectness of ITanchitt’s line, and it will be seen
that many of them are not of such a character as to warrant the least inference
as to the incorrectness of our line, while the balance which if unexplained counld
have no greater force than merely to raise a donbt in the matter, are so clearly
shown to have reference to and are indicative of the line of another and distinet
snurvey. On the other hand, the evidence shows a complete agreement between
Tanchitt’s line and the old State road survey in all the essential and prominent
points, to wit, 1st. The 15 chain point in the west line of Aurora. 2nd. The 8
chain point in the north line of Sugar Grove. 8rd. The old turnpike at Lake
Slough. th. The claim line between Thompson’s and Simmons,  5th. The
point in the Ottawa and Geneva road.  And it is impossible to discover what
the Jury saw in the testimony given in this ‘case, that induced them to find the
the Defendants off the true line of the road, and therefore trespassers upon the




! 5 -
8. ARGUMENT OF COUNSEL.

Plaintiff’s premises. And the only way in our mind to account for the strange-
ness of the verdict in this case, and at the same time to presume the integrity of
tho Jury, is to say they. wholly misapprehended the nature and effect of the evi-

dence adduced on the trial.

.+ Again, on assuming that the Jury understood the testimony presented to them
on the trial of this case, the only possible way to account for their decision, is to
say that they wlhollydisregarded the law of the case as presented in the instruc-
tions given for the Defendants. The second instruction is, that fized points and
monuments must control courses and distances whenever there is a discrepancy
Dbetween them. Now then apply the above principle to the facts in this case.
1st. There is a point specified or fixed in the west line of Aurora at which this
road was to cross, the evidence is that the road as now used crosses at that point.
It is also claimed that the course S. 88 deg. W. would strike south of that point,
and that being the course of the road, therefore we are wrong, the road does not
cross there—thus disregarding the point specitied, for the sake of saving the
course given.- A direct violation of the Defendants’ sccond instruction. But it
is'not so much to be wondered that a Jury should take this course, when the
Plainfiff’s witness Wilder did the same thing, for the sake it is assumed of show-
ing anchitt’s line not to be the true line of State road.. What is here said in
regard to the 135 chains point is true also in regard to the 8 chains point. Han-
chitt’s line being upon the precise spot mentioned in the State road report, and
this road being upon the identical points mentioned, as being in the line of the
same—and having done all the law requires on opening the same, and even
more, having paid or offered to pay the Plaintiff’ damages which he did not claim
or desire when this road was laid, with what propriety were these Defendants

found guilty ?

The second instruction givevn by the Court below, on the part of the Plaintift
is clearly incorrect, as a legal proposition, and caleulated to do injury to the
Defendants, and therefore should not have been given. And if our notions of
its erroneous character are correct there is presented in this one instruction, an
error on the part of the Conrt below of suflicient magnitude to warrant a . rever-
sal of the Judgment ity this cass.  The instruction is as follows :—* The Jury are
instructed that if they believe from the evidence, the Defendants Banker, Beyer,

‘and Ruckdestell were seen cutting out this timber 2 or 3 times, this is presump-

tive proot that they did all the eutting on the premisesof Tanner.” It will be scen
on reference to the testimony, that the Defendants named in this instruction, were
seen cutting timber upon the premises of the Plaintift in the township of Sugar
Grove, and in that township ouly. It will be borne in mind that the land of the
Plaintift lay in three different towns—Aurora, Sugar Grove, and DBlackberry.
Also, that the line of this road in controversy, on entering the town of Blackber-
ry, passed off from the premises of the Plaintiff, and on to the premises of
some of the Defendants, and that after passing some distance across the lands
of these Defendants, the line again entered upon the premises of the Plaintift,
situated in the town of Blackberry. The timber alleged to have been eut was
situated in the township of Sugar Grove, and upon the land of the Plaintift’ in
Blackberry, separated as before remarked, upon the line of road, by the inter-
vening farms of two or three of the Defendants. Now then the instruction,in con-
nection with the testimony, is in effect saying, that the fact that the 3 Defendants
named, cut the timber of the Plaintiff in the town of Sugar Grove is presumptive
proof that they also cut that upon his premises in the town of Blackberry. In
order to determine fully the meaning and extent of the instruction, it will be ne-
cessary o examine and determine what is the correct legal meaning of the term
or words, * presumptive proof,” used in the instruction. And first of the word
¢ proot.”  The term proof is often confounded with that of evidence, and applied
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to denote the medium of proof, whereas in strictness it marks merely the efféct
of evidence ; evidence denoting the means by which any alleged matter of fact,
the truth of which is submitted to: investigation, is established or disproved.
When the result of evidence is undoubting assent to the certainty of the event
or proposition, which is the subject matter of inquiry, such event or proposition
is said to be proved : and according to the nature of the evidence on which such
conclusion is grounded it is either Zrown or believed to be true. Proof then is that
quantity of appropriate evidence which produces assurance or certainty. Evi-
dence is therefore as different from proof, as cause from effect.—Wills on Cir.
Lv. page 16, and note.

It appears then from the definition and legal meaning of the word proof, that
the extent and effect of the instruction under consideration, (unless its effect shall
appear to be modified by the adjunct presumptive,) is to say that the fact, that
the Defendants named were seen cutting the timber of the Plaintiff in Sugar
Grove, is that quantity of appropriate evidence which should produce assurance
and certainty, that they also cut the Plaintifl’s timber in Blackberry, which to
our mind is an assumption on the part of the'Court, to dictate to the Jury, as to
weight and effect to be given by them to circumstances appearing in evidence
on the trial. But it remains to be seen what is the meaning of the word pre-
sumptive, and how far, if at all it modifies or changes the meaning which we
have already given to the instruction.

The term presumptive is frequently used as synonymous with circumstantial
evidence, but it is not so used with accuracy. The word presumption ez vi fer-
sming, imports an inference from facts; and the adjunct presumptive, as applied
to evidentiary facts 7mplies the certainty of some relation between the facts and
the inference or circumstances.— Wills Cir. Ev., 32. If then presumption means
an snference from facts, presnmnptive proof can only mean proof by inference
from facts, but none the less progf because inferred from other facts. Or in other
words the adjunct presumptive simply expresses the Zind of appropriate evidence
a proper quantity of which produces assurance and certainty, and which when
such results are produced is called proof. If we are correct in our ideas of the
meaning of this word presumption, then it was no other effect in this instruction
than to express the kind of proof referred to, thus leaving the instruction to
mean, as stated before, simply this ; if the Defendants named in the instruction
were seen cutting the timber in one place upon Plaintiff’s premises, then this is
the quantity and the appropriate evidence to produce assurance and certainty
that they did the entting upon the Plaintiff’s premises elswhere.

Nor will it avail the Plaintiff in attempting to sustain this instruction to say,
that the term presumptive proof as here used was intended to mean simply cir-
cumstantial evidence. It it was intended by the party and the Court to mean
simply circumstantial evidence, why did they not so write the instruction { But
having used the words ‘ presumptive proot,” the Plaintiff’ can not now claim
that he did not mean, by the words used in the instruction, what was their legal
import, but meant to convey to the Jury an idea perfectly legal and proper to be
aiven by the Court as an instruction. And because the idea which he meant the
Jury to take from the instruction was correct, therefore the instruction even if
not expressing the idea meant to be given, ought to be sustained. Jurymen are
supposed to be sensible men, and to understand the meaning of words, and are
in fact, presumed to know the legal meaning of words as used in the law. An
intelligent Juror on reading this instruction as given, or reading that certain

_fucte are ¥ presumptive proot™ of the existence of a certain other fact, says imme-
diately to himself, there is more meant by this term than simply that the exis-
tence of certain facts has a tendency to prove the existence of certain other facts.
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In short this word proof means that quantity of appropriate evidence which
should produce assurance and certainty, and therefore by the direction of the
Court, I am bound to find that the named Defendants cut the trees in Black-
berry if I find they cut those in Sugar Grove. Thus it will be seen the Jury
from the improper use of the words  presumptive proof” as used in the instroc-
tion, are under the necessity of finding the Defendants guilty of a trespass which
they did not commit, and of which the Jury would not have found them guilty,
if it were not for the improper use of the word proot in the instruction. But ad-
mit for the sake of argument, that the word proof as used in the instruction
means simply evidence, and that the Jury gave it that construction, then we say,
that the instruction is erroneous. The law as applicable to the facts proven and
supposed, as a basis for the instruction is not correctly stated. What then is pre-
sumptive evidence? When the facts proved are not the precise facts in issue,
and the Jury are to come to the conclusion upon the facts in issue by an act of
reasoning from those other proved facts, the evidence in such case is said to be
presumptive evidence.—1 Phil. Ev., 598.

A presumption is a probable inference which our common sense draws from
circumstances usually oceurring in such cases.—1 Phil. Ev., 599. Or as is ex-
pressed by another, a presumption is an inference as to the existence of a fact
not actnally known, arising from its necessary or usual connection with others
which are known.—Starker Ev. It follows therefore that the ground of all pre-
sumption is the necessary or usual connection between facts and circumstances.
1 Phil. Ev. 599, Note 2. According with the above definition of presumption,
the Courts have from tinie to time made decisions or;promulgated rules, so to
speak, which are or ought to be held to govern and direct the mind in arriving
at the proper inference or presumption, from the facts proved, One of these
rules is stated thus. A necessary and invariable connection of facts is not re-
quired it is enongh if one fact is ordinarily and usually connected with another.
—3 B. & A. 890. And again thus: That the fact to be inferred ¢ffen accom-
panies the fact proven is not sufticient ; it should most usually accompany it ; and
I would say in the absence of all circumstances, that it should 7arely otherwise
happen.—3 Hawk, 122 & 3, and Cases cited in Note; page 598, Phil. Ev.

Now then let us sce how far the facts proven in this case on which this instruc-
tion is founded, warrant the inference or presumption of th e}\'is}ence of'tho,
facts claimed by the instruction to be fre propety injaeal, /U/r&/ ﬂ%i/
The fact proven is, the Defendants cut Plaintift’s timber in the opening of this
road in Sugar Grove. The deduction claimed and assumed by the instruction to
be proper is, that therefore they did the cutting in the opening of the same in the
town of Blackberry. Applying the rules before given for forming an inference to
the facts proved, we ask is the deduction proper ¢ Does it, in the language of the
rule before given, most usually tollow, that because a party open a road in one
town that therefore the same party must have opened the same in an adjoining
town? Are the two facts ordinarily and usually connected together ? Ave infer-
onces of such a nature as was said by Ienderson, delivering the opinion of the
Yourt, in the case, Hart vs. Newland, 8 Hawkins, 122, that they could rarely
happen otherwise ? If they were guch the inference or presumption was properly
taken, otherwise not. If the inference is properly made, and the instruction is
correct, by the same course of reasoning might it be said that because the De-
fendants were cutting the timber of the Plaintiff in the epening of a road in one
town, therefore they cut the timber of the Plaintiff lying on the line of tha road
in the several towns between the Steam Mills in Cook Co. and Dixon, provided
the Plaintiff owned timber in the various towns which had been cat,
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Again, there are connected with the facts proven, and on which this instrac-
tion is based, other facts which cannot be disconnected therefrom, which make
the inference or presumption sought to be established by this instruction, the
more improper and untenable.

In the 1 Wash. C. C. Rep. 212, the Court says: The circumstances should be
strong in themselves—should cach of them throw light upon and prove the other:
and the result of the whole should be to leave no doubt upon the mind that the
offence had been committed, and that the accused and no other could be the per-
son who committed it.

The principle derived from the above is, that the inference should be the result
of the whole facts properly belonging together.

Connected with the fact that cutting was done on Plaintif’s premises, was the

“fact that the same was done by order of the Highway Commissioners of Sugar

Grove township. - Therefore all the cutting proved to have been done by the
Defendants, being done by the order of the Highway Commissioners of Sugar
Grove, it is to be presumed that no cutting was done by the Defendants, except
such as was cut by order of the said Commissioners. Again, aside from the evi-
dence, it is to be presumed that the Highway Commissioners of Sugar Grove or-
dered no timber cut in Blackberry, which was beyond their jurisdiction, and to
that effect was the evidence. Now then the cutting being done by the direction
of the Commissioners, and by their direction only, and they having directed no

timber outside of the town of Sugar Grove to be cut, it follows, that these facts

which are connected with and are a part and parcel of the facts on which the in-

‘ference of Defendants having cut this timber in Blackberry is attempted® to be

founded, takenin connection with the fact of cutting' by Detendants, ‘(and' they

:must be so taken, according to the rule as above,) utterly preclude the possibility
‘of the inference, as attempted to be established by the instruction ; and therefore
'we say, the instruction being clearly erroneous, in whatever point of view it is
.éxamined, and being of such a nature as was calculated to injure the Defendanits,

it was error in the Court to have given the same.

To the third instruction given on the part of the Plaintiff it is insisted, that

while the same may be correct, as an abstract principle of law, yet the same was

not warranted by the facts appearing upon the trial of this case. There is not a
particle of evidence that*any malice existed, or was shown on the part of the De-
fendants during this entire road controversy ; on the contrary, it appears that a
portion of the Detendants acted as public officers in the fulfilment of what they
supposed to be their duty ; and the evidence shows how very careful they were
to ascertain the precise location of this road previous to opening the same. The
evidence also shows, that the other Defendants acted as the agents or servants of
the Highway Commissioners, in the cutting the timber, and opening the road,
and that afterward they traveled simply as ordinary travelers, removing only such

_obstructions as they found in the way, claiming that they had a highway, and they

meant to keep it.

The Court erred in refusing to give the first instruction asked by the Defend-
ants in the words as asked. It is conceived that if' certain points were specified

“in the State road report as being in the line of the same, the presumption is that

they were fized upon as points in the line of the road. But whether the identi-

"cal point specified, or some other not so specitied were fixed upon by the Com-

missioners, it matters not. They have made a report of the location of said road :
the report specifies certain points as being in the line of said road; we have
opened the road upon the point specified : now then when sued in tresspass for
thus openin‘g and using said road wa ask the Court to instruct the Jury, that it
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cortain points are specified as being in the line of said road, they must have re-
gard to those points in determining the location of the road. The Court says, but
the Jury must believe that those points were fixed upon by the Commissioners
before you can regard those points. This is stating the effect of the instruction.
The Jury acting upon the instruction as given, because they don’t believe per-
haps that the distance from the north line of Aurora, as specified in the minutes,
was ever measured, therefore the point was not fixed upon, and they are not to
rogard it, although specitied in determining the location of this road.

Now then we apprehend that the record of the location, as filed by the Com-
missioners is evidence of the location of the road in controversy ; if' so, the first
instruction as asked by the Defendants was a proper one to be given, and the
Court ought not to have retused to give the same as asked—ought not to have so
modified the same, as to open the door to the Jury to disregard all or any of the
points specified in said report, simply because they might not believe from the
ovidenco that the same were even tixed upon.

But again, there is another rcason why a new trial should have been granted
in this case, and which reason is in itselt’ sufficient to warrant a reversal of this
Judgment, even if nothing else appeared erroneous from the record.

The verdict is a joint one against the Defendants Ingham, Banker, Beyer, and
Ruckdestell,  The verdict must have included damuges for the cutting of the
Blackberry Grove, as well as that in Sugar Grove. There was not a particle of

evidence tending to show that Ingham had any thing to do with, or was in any-

way privy to the cutting done in Blackberry.
If the above is true, then the Judgment being against the Defendant Ingham,
as well as the others, is erroneous, for the reason, as observed by Lord Kenyon,

in a similar case, “a Defendant is subjected to damages for a trespass which he’

never committed.”—See 8 Esp. N. . Rep. 203; 16 John’s, 215 ; 18 Verm. 360,
In the case of Mynak vs. Downer, 18 Verm. 360, the Court says : “it several per-
“sons are made Defendants, and the Plaintift proves several distinet acts of tres-
“pass, in some of which a part only of the Defendants were concerned, he can
“only recover against all the Detendants for those acts in which all participated.”
Now then that the verdict included damage to Plaintift’s premises there can be
no doubt, in fact we are bound to presume that to be the case, for the reason that
the evidence showed that the Defendants Banker, Beyer, and Ruckdestell did cut
the timber of Plaintiff in Sugar Grove township, and the Court instructed the
Jury as in Plaintift’s second instruction—that if they believed from the evidence
the Detendants Banker, Beyer, and Ruckdestell were seen cutting out this tim-
ber two or three times, this is presumptive proof that #hey did all the cutting on
the premises of Plaintiff. The Jury were bound to follow this instruction ; it is
to be presumed they did, and if they did, it follows that they found the Defend-
ants named in the instruction guilty of the Blackberry cutting, and if guilty of
the cutting, it is to be presumed they assessed damages for the same as
a part of their verdict; and the verdict being against Ingham also, it follows
as was said before, that here is a Judgment against Ingham for a trespass
which he did not commit. We repeat, there is not a particle of proof that
Ingham had any thing to do with the opening of this road in Blackberry ; and
it there is proof that in his acts in this road controversy in Sugar Grove, he
acted in his ofticial capacity, and in that capacity ordered this timber ent, and
this road opened in Sugar Grove only ; then we see the proot expressly nega-
tives the idea that Ingham had any thing to do with this road in Blackberry, and
cannot lawfully be saddled with a Judgment for damages to Plaintiff, by reason
of the attempt of any one to open a road in an adjoining town.

There are other errors assigned than those reterred to in the argument, but we
do not think it necessary to go into a lengthy discussion of those points, for it we
are correct in the view of this case thus far, more than enough has already been
presented to show that the Defendants ought to have a new trial in this case.

PLATO & SMITH, Atiys. for Appellants.
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