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STATE OF ILLINOIS—IN THE GUPREME COURT—FIRST GRAND DI-
VISION—NOVEMBER TERM, 1859.
Jonx H. Cummiss, Plaintiff in Error, vs. Jonx D. CUMM?I&S, Defnd’nt in Error.

Thos. 1. Cummins, father to the pln’tff, on 21st Oct., 1884, made bis wilL

On the 14th Nov., 1834, was proven and ordered of record in Gallatin county, Hez-
ekiah Hargx&ve was appointed in said will exccutor, with power to sell all the real estate
of dec'd; after paying off all the debts, the ballance was to be placed in the hands of one
John Siddle, subject to the order of John D. Cummins, his Lrother, for the use of Joha
Earvey Cuﬁnmins, to be paid to him when he should arrive at the age of 21 years, and
to Mary Ann and Pheba Cummins, when they should arrive at.the age of 18 years, who
were then infants.

©n 4th of March, 1839 the executor entered into bond, that the executor made a set-
tlemieat with the probate of Gallatin co., that from said sett'ement therec was after the
pavment of debts arising from the sale of the real and personal estate $627 79, subject
to be paid to John Sidlle and to the order of the s2id John D Cummins, pursuant. to.
the divections of said will

That on 2d of Oct., 1828, Siddle commenced suit at law upon the bond: of the execu-
tor Hargrave and his scenrities in the Gallatin Civ. Court to.recover the balance due from:
said cxecutor on account of said estats:  That he recovered against the said executor
Hergrave ajudgment for $418 75, it Leing the Lalance due.  That on thé Tth Nowv.,
18490, an execution issued upsn said judgment dirccted to the sherilf of Gallatin county
for $418 25.

Execution was levied by the Sh’{f of Gallatin co , upon certain lands in Gallatin co:
That the land was sold to Henry Eddy, Esq., Att’y for pln’tff in execution. The certi~
ficate of purchase was afterwards assigned to John D. Cummirs.

Mary Aon Cummivs departed this life in 1846, leaving no beirs except herbrother-and
sister.  That compln’ut arrived at the age of 21 years on the 12th of Jan’y, 185J, and
became entitled to his portion. of said estate according to the will.

g

States that compln’nt is entitled to one-half of §627 75, the am’t which came to the
hands of the said John Siddel; that the full am’t of said $627 75 was fully accounted
for by said Siddel to the said John D. Cummins, and that the same remains in his hands;
that no record evidence is now in existence or can be found, or any parol testimony with-
in the knowledge or reach of complu’nt; that Siddel has left the country; charges that
compln’nt is entitled to full am’t of one-half of said sum of money, and that the said
John D. Cummins nefuse to pay him the same, but intends to cheat and defraud your
orator out of the same. :

Charges that said lands were purchased thirough the means arising from the estate of
Thos. D. Cummins, dec’d, by the said Jobn D. Cummins; that by virtue of said willjthe:

said John D. Cummins became the trustee for compln’nt. and Pheba Cummxins; that’ he:
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should be held strietly responsible; that the said Pheba Cummins is now 18 years of age,
and is married to some person whose name is unknown to compin’nt,

Charges Joha I). Cammins well knowing the premises, refuse to pay complu’nt hig
u:.d;vill;ni moiety of said estate, or to convey one-half of said real estate, or in any man-
ner account for said estate; prays that John D. Cummins and Pheba Cummins may be
mads defnd’nts to the bill, and that they answer the same upon qath.

Reguires John D. Cummins to answer and say whether or not he did not receive the
$627 75, and tq sax Low much he did receiye from John Siddell or any other source on
account of said estate, and in whose hands the balance may be found; whether or not the
said land was not purchased with the effects of said estate; whether he did nat take upon
Limsclf the trust according to said will, and whether he did not pyrchage said lands for
the beneft of the beirs of Thos. D. Cummnins, decid.

Whether he is not holding the same in trust for their use the amount gof rents and
. Rl 1 1y 3 - . 9 % e d

profits, and prays for special and general relief.
Contains the will of Thos D Cummins. dec’d.
Order of the Probate Court in the proof of said will.

Sottlement of the executor with the Probate Court of Gallatin co., and an order dix
recting that the executor pay to Johu Siddell $627 79, the balance in the execytor’s

hards. .

T he defnd’ut Johu D. Cummins, in his answer, admits the will of dec’d.

"That said will was duly proven, and entered of record in the county of Gallatin; that
[l grave wus appointed executor in said will, that the will delegated to the execntor the
power to dispose of all the estate, both real and personal of the decedent, but denies
that the provisions of said will after the payment of the debts of decedent, that the bal-
ance was to be paid to John Siddell in trust; he avers that considerable portion of said
pstate was by the provisions of said will bequeathed to the widoy of t'he decedent and
Ler daaghter Naney.

Adnits the payment of a1l debts of the dee’d, and the bequest to the widow and
daughrer, aud that the residue was to be paid to John Siddell subject to his order fop
the use of the said compln’nt and his sisters; achnits the settlement with the Prob. Court,

Admits that according to the settlement there was a balance of $627 T9. subject to
the provisions of the will, that suit at law was commenced in the name of John Siddell
upon the bond of the said executor and his socurities, and that a judgment of $418 75,
hut whether that sum was a balance due from said executor to said Siddell, or whether
said Siddell had before that time ever recovered any thing he does not know.

States that he called on Siddall for what he might have in his ‘ha_nds, that Siddall de<

nied having rec’d any thing.

Admits that the land levied upon by the Sh*f was bid in by Henry Eddy, Esq., for
the sum of $426 25; that said certificate was assigned to him by the said Eddy, and
that he obtained a deed therefor.

Admits the death of Mary Ann Cuymmins, denj;es the right of compln’nt to recover the
one-half of $627 75, does not know whether it came to the hands of John Siddall op

rot; denies having rec’d any thing from Siddall,
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Sets up that by virtue of directions and agrecinents made by said de eilent onhis death
hed outside u/f said will for the custody, control, and education and raising his children,
he was made to soine extent the trustee of the estate of compln?nt, and of his sister
Pheba, and that decedent was solicitous that the children should e placed under his
care, aud have them ¢ducated.

That in endeayoring to recoyer said estate he expended large sums of bis own funds.

A'hut he was forced % pay the widow $100 to relinquish her dower in the decedent’s
land. That he paid cousiderable gums of money in making trips from Kentucky to Hi-
nois in the .p‘rodsecution of the syit against the exeentor.  That be paid expenses, costs
and lawyers fees in the suit instituted in the name of Siddall against the execuior.

Churges that he paid to lawyers $53 as per Henry Eddy’s receipt. Paid cost to the
amts of §31 87 1-2 as per the fee bill, beside divers other large sums of money in rais-
ing and educating guid children, as per his account.  That said land was all the assets
he ever rec’d from said estate.

Adumits that Pheba Cummins is now over 18 years of age. Denies receiving $627 72
from said iddall or any other person whatever of the effects of said estate, nor did be
receive anything whatever except said land.

A statewent of bis pccount with said estate, amounting to wuch larger suws than the
assets

Rec’t from Henry Eddy for $25, in which it 85 stated that he knpw of Jesse I. Rab-
ingon retaining $a0

Dlgrk’s fec bill for $1l 18 3-4.

Order changing the venue to Johnson County.

Js the answers of John and Pheba, admitting all that is stated in gaid bill to be true.

The decree dismissing compln’nts bill, to which the compln’nt excepted.

Judgment of the Supreme Court reversing the decree of the Cir. Court, and remand-
ipg the cause.

Is the opinion of the Court.

Order requiring defnd’nt to accoynt.

The eyidence of Wm. Armington on the part of compln'nt; he statei that compln'nt
lived with defendant Cummins for a number of years, can’t say how long; that compln’n;
performed services of defndint on the farm of hig wife sufficient to pay all hig expenses.
That compln’nt was sometimes badly clothed; the treatment he received wag complained
of by those who were gamiliarly acquainted with such treatment; I have seen him in the
winter badly clothed; that he had saw him bear footed in cold weather when a boy should
have had good shoes; that he had saw him with defnd’nt’s old boots on, which were so
worn that they would not protect his feet from the cold; that he had seen this in winter

season frequently; don’t know that he was sent to school; that his education was very de-
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fective when grown; lived within three miles of defnd’nt at the time; was at defnd'nt’s

house frequently; was his family physician.

Is the evidence of Francis Nelson, taken by cempln’nt.  States that he knew that
complo’nt lived with John D. Cummins in Switzerland ¢o., Indiana; he was some seyen
or eight years old when he first went there, and lived with him about three years; he
thinks ho was well fed, but was very badly clothed; he thinks he did not receive any
schooling; thinks Le was very badly treated by the family while there; he thinks that
eompln’nt earned fully al! that he received, and more too.

A vec’t of Jesse I Robirson for $250 part payment of the claim in the case of ¢ithe
People for the use of John Siddall against Hezekiah Hargrave and others in the Galla-
tin Circuit Court.

DEFENDANT’S EVIDENCE.

Smith P. Wastel states that the first time he saw compln’nt he was residing with de-
fendant in Switzerland co., Indiava; that he lived with him about three years.

Compln'nt was Letween 8 and 4 years of are when he first saw him; that Le was well
treated and well provided for while there; he thinks it was worth $100 per annum to
keep comphi’nt; was residing with defnd’nt; that Plicha was residing with Dr. Arming-
ton in 18435; thinks she lived there about ten Years; she was about three yeurs of age; he
is :;;{i(tln}bd with Dr. Arminzton’s hand writing; he states that the name signed to the
agewt is his proper hand writing; D, Armington told him that John D. Cummins paid
bim a horsc at $150 for keeping Pheba Cummins.

Hezckiah Hargrave states that Thos. D. Cunnmins died in 1834; that he left a widow;
lie thinks the oldest of the children at the time they were taken away, was not over eight
or ten ye:u;s of age,

He thinks that Thos. D. Cummins requested him to write a letter to John D. Cum-
mins, which he did, requesting him to come and get the children, and requested me to
furuish money to defray their expenses to John D. Cummins, to Vevay, Ind., on condi-
tion that his brother did not come after them; he did come after them, three in number,
and tool them away in December, 1824,

He did not furnish any money to defray expenses of the children; he does not know
whether the widow of dec’d refused to relinquish dower in the lands of dec'd; he was sued
on his bond in the name of John Siddall, Henry Eddy and Jesse I. Robinson were the

attorneys that attended to the suit against him.
He went with part of the money to Siddall; he would not receive it and said he did

not want to have anything to do with it, he then deposited the money in the Bank; that
le gave Robinson a check for the money and be expects he withdrew it; the am’t I de-
posited was about §225, and drawed it out by a check to Robinson.

Thornton Cammins, dec’d, left four ckildren; John H. Cummins was aliout eight years
of age; Polly Anu about nine, and Pheba about three and Nancy about five, at the death
of their father.

Was removed from this State some time in Dec 1834, by John D. Cummins, he took.
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three, John H., Polly Ann, and Pheba, was taken to the tavern of Mr. Gillings and
boarded a short time; that they were then taken to Mr. Rosenborroughs.

101 Thinks it wounld have been worth some $35 or $50 for the time the children staid at
Mz. Roseborroughs; Pheba was taken to Dr. Armington’s, and John H. was taken to
Mrs. Magrudes; Polly was taken to. Kestlows; Pheba staid at  Armington’s about 18

102 months before he left; Armington charged for keeping Pheba; she could not have been

, l%ept for less than 50 a year.

103 Defnd’nt let Armington have a horse; he took him up to Mt. Sterling; heard Arming-
ton say the horse was for keeping Pheba; horse worth $40; John H. was at John D.
Cummins” some three months after.he came; was taken from Mrs. Magrudes.

fid John II. was at John D. Cummins’ about three months before witness left; don’t know
dhat he stayed any longer; says it would be worth $30 a year to feed and wash for him.

tus. Hannah Wostal states she first saw Pheba at John D. Cummins® 17 or 18 years ago,
‘die then lived with Dr. Armstrong; he was a doctor; lived with Armington about 3 years;
she was about 2 or 3 years old at the time; I.)r. Armington said he was sending her to
school.  Pheba afterward taught school.

1048 1t was worch §1 50 per week to keep her; ﬁrlst saw John H. at Johe D. Cummins’,
Indiana, in the year 1835, 7

110 Jobm L Cummins was about 5 vears of age; he had good comfortable clothes, and

_ plenty of that that was good to eut; he went to sehool while at John D. Cnmmios’.
111 Thinks it would have been worth $100 a year for keeping John H.; that witness resi-

ded with John D. Cunnuins at, the time.

4. Witness says that her husbund, and John D. Cummins’ wife are bpother and sister.

116, Benj. Cummins says that Thos. D. Cummins was. the father to John H. Cummins and.
Fheba Fudaly.

T Thos. D. Cummins died Sept. or Oct, 1%34; Jno D. Cummins took charge of the chiil-

dren; that he knew of shoes and clothes having been furnished the children by Jobn D.
Cummins hefore they were taken up to Indiana, and thinks it was worth $5 apiece; said
children was removed to Switzerland co., Ind., to Juo D. Cummins, and thinks it was
wor th $25. to remove them.

118 Witness heard Rosanna Cummins, widow of Thos Lummms, say she would break the
will if she was not allowed more than was allowed in the will. Thai she had'been left
with less than she came there with, and left with an heir.

119 Heard her say she would give up to have the land sold if Jno D. Cummins would give

her $100; heard men say they would not purchase tlie-land with that incumbrance; be

thinks that Jno D, Cummins gave his note for $100 to the widow.
120 Heard Jesse Reeder say divers times that he would not buy the land with the ineum-
brance; Reeder afterwards bought the land.

124 Witness says that be and the said Jno D. Cummins are half brothers.

125 Jas. Cummins states that he saw Jno ). Cumming pay Rosabna. Cummins $80 to:
‘abide the will of her hushand.

126 Paid Howard at Raleigh about $40 for her; made Jno H. a coat a short time beforr
he left; Jno D. Cummm paid him.

127 States he is a balf brother to Jno . Cummins.

JAS. M. WARREN, att’y for pln’tff in ervor..
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JOHN H. CUMMINS)
I
V8. % Additional abstract prepared by Defendant.
|
JOHN D. CUMMINS. ) "

86] Testimony of S. P. Worstel.

Ans. to interrogatory 7. Witness was residing at defendant’s at the
time complainant lived there.

88| The signature referred to in Int. 13 is that of Dr. Armington to an
agreement, which is between John D. Cummins and said Armington, by
which Cummins agreed to pay to Armington $140, as follows: $40 in hand,

%35 in one year, $35 in two years, $30 in three years, for the maintenance of
said Pheebe Cummins until she was 8 years oid.  Armington had the right
to keep her until she was 18.  Date of agrecment, May 9, 1835.

Testimony of Hezekiah Hargrave.

93] Says Thomas D. Cummins, while on his death bed, requested witness
to write to John D. Cummins to come and take the children to Indiana, as
094 he didn’t want them raised in this country. Witness did write

"Thomas D. had no money at the time of his death that witness knew of.

111] Tostimony of Hannalh Worstel on cross-examination.
Says Phebe lived with Dr. Armington about three years, during which
112] time she wens to school. She then left, but reta nod and went to

Ar
the time. Armingten said then he did not want to keep Phcbe any longer,
as he had-children and they did not agree very well.

113] Answer to question 8. Says the reason she thinks it was worth
%100 a year for the three years John IL lived with John D. was, that she
did the work for him mostly herself—that she did not make the statement of
what it was worth on the supposition that he went to school all the time; “but
he went to school a good part of the time, or at least he was started to
114] school.”  Witness says she was residing with the fawily of John
115] D. Cummins at that time. Isaw Dr. Armmgton bring Phebe to a
lady near us when he and his wife were going to New York, ani saw him take
her away agein; and when she was nearly grown heard her say she lived
there three years.

school again.  Witness was living about two miles fram T'r. Armington at

120] Testimony of B. Cummins.

Heard Jesse Rude say he would not buy the land with the widow’s
claim hanging over it. After that was fixed up Rude bought it. In opinion
121] of witness it sold for more after widow’s claim was settled. John
. furnished the children, before removing them to Indiana, with two suits
1221  each of clothing—it was comfortable clothing and good shoes.  Saw
him get some of the clothing—was with him in town at the time.

Evidence of B. R. Cammins taken in open court.
155] Iinew of complainant living with Defendant in Indiana two years.
Complainant was five years old when his father died, Phebe 3, and Polly
Ann 8. John D. then resided in Indiana. Thomas D. died in September
or October, 1834,  Was not more than a month or six weeks after his death
when the chiidren™were taken away. Saw them living with Defendant two
156]  years afterivards.  Mr. and Mrs. Worstel were then living at John



D. Cumming’. Think it was worth $30 to come down and get the children.

Know of Defendant getting clothing for the children to take them to Indi-

ana. Was worth $15 for the three. Saw Complainant at Defendant’s, and

the two girls at Mrs Roseborough’s—appeared to be well clothed and treated;

saw no deficiency in clothing—knew of persons objecting to buying the

land on account of the widow’s dower—heard Rude and others object—

widow said she would not abide by the will unless she was paid for it. John

D. paid her to release her claim—heard the neighbors say it brought $400, AeM,
Harvey was born June 20, 1829 —think Jesse Rude beught part or all the ‘
Jand—don’t know what land was then worth—Defendant gave her $100 not

to revoke the will—heard her say that was the contract—the reason for not

abiding by the will was, it did not give her as much as she had taken there.

Widew married to Wm. Smith.

Paper offered by Defendant.

Receipts of Wm. Smith for $20 and §30, without proof of hand writing
of Smith.

Receipt of Herry Eddy for §25.  Cost bill in case of Siddell vs. Exr.
&e. receipted in full, for $29 31. Notes of Detendant to Dr. Armington, as
follows : two for 835 each, and one for $30, all dated May 9, 1835. Receipt
of Dr. Armington for services for Complainant $2, June 17, 1835. Acc't
of J. R. Eaton for boarding complainant §3 25, dated Oectober 20, 1835.
Receipt of Armington for medical bill of Complainant, $3 50.

Complainant offered a receipt of J. J. Robinson for $250.  Objected to
by Defendant.
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SUPREME COURT,
First Grand Division.
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The e%@l}the State of Illinois,
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Defendant in Error.

vs.

Plaintiff in Error,
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First Grand Division.
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SUPREME COURT, \  TIIE PEOPLE OF THE STATE OF ILLINOIS;
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To the Clerk of the Cireuit Court for the cuunly of 4%{/(%"6‘—'\ GREETING,

BECAUSE in the record and proceedings, as also in the rendition of the judgment of a plea which was in the

Cirenit Conrt of AL&/D&CW.—\ coun'y, before the Judge theresf, between
o .
M—— ./%: é,uf/t/mw
‘ St
I.lnin'iﬂ' , and '%-— ﬁ éa’I/I/bmw‘//, \%x—‘_ &——%

d

M«@,./WAW B os 2 s R 72

WW& :
defendant 5 it-is said manifest ervor-hathvintervened, fo the injury of the aforesaid %-f “44/

/ 4 , int . L - ?
é/M’WL/szL_,LVy as we are informed by 47

complaint, and we being willing that error, should be corrected if any there be, in due form and manner, and that
justice be done to the parties aforesaid, command you that if judgment thereol be given, you distinctly and openly
wathout delay, send to our Justices of the Supreme Count, the record and proceedings ol the plaint, aloresaid,
with ull things touching the same, under your seal, so that we m: y have the same befare our Justices aforesaid at

Maunt Vernon, inthe county of jefferson, on_th%r/.zq,&(% % a2 ?o/W ;,7»//1
/ 7

&
; iz 4 5 e . S
,//Z/Li& Lo Dext, that the record and proceedings, being inspected, we may cause to be done therein, to correct the

error, what of right cught to be done acearding to law: Y R
TOT, W ght ought to } acearding D st Sy S
Witnesz, the Hon, WELTEReweA L ES Chiel Justice

uf our said court, atd the seal thereof, at Mount Vernon this
"
m 2 «475—-.4{) day of &"/(w//j/// )
/ » .
in the year of Our Lord One Thousand Eight Hundred

and Fir’ti\,‘« Z;‘/"//)f:’,/&_ iy
L. J .
Q-_—\//

— Olerk Sapreme Cowl.
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