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Points and Authorities for Plaintiff in FError.

I.

Tae plaintiff in error claims, that the verdict and judgment ren-
dered in this cause in the court below, were in assumpsit, and that
the declaration is in debt.

IT.

The court erred in overruling the motion for a new trial.

III.

The judgment is against law..
The verdict of the jury was as follows: -
“ We, the jury, find for the plaintiff. Amount of rent due, two

- *“ hundred and twenty-two dollars and forty cents.”

Upon whicﬁ";jlid'gmenls, the following judgment was rendered by
the court: '




The precipe is in debt ; the summons is in debt, and the declara-
tion is in debt, and the verdict and judgment are in assumpsit.

We submit, if the court please, that such verdict is contrary to
law, informal, and not responsive to the issues.

The decisions of this court, as of those of all others, are, that in
an action of debt, the judgment must be of the sum named therein
as debt, and the amount of damages.

Where the verdict is such an one, as from its language, the court
can ascertain what was found, it is sufficient, if 1t is in substance
responsive to the dssues; but it must, we submit, follow the plead-
ings. The issue found must have reference to the nature of the
~ action.

The verdict and judgment in this case are in assumpsit, while
the action is one of debt. The verdict is in nowise responsive to
the issues tried ; and in no respect is it apparent that the jury in-
tended to find the issue of debt for the defendant in error, but on
the contrary, such verdict is most clearly and undeniably in assump-
sit, as is also the judgment rendered thereon.

‘We submit the following authorities in support of our position:
In an action of debt, the judgment should be for the amount of
the debt and for damages.
Juckson v. Haskell, 2 Scam., 405.
Heyle v. Stapp, 3 Scam., 96.
ones v. Serril, Breese, 174.
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In an action of debt, it is error to enter a judgment for the ag-
gregate of the principal and interest.
Murch v. Wright, 14 Il1., 248.
Mayer v. Hutchinson, 2 Gil., 166.

From the judgment rendered by the court below, it is impossi-
ble to discover whether it is for the aggregate of the principal and
interest or not. The judgment is too general, as was held in cases
of— :

Knoz v. Breed, 12 111., 61.
Toles v. Cole, 11 111., 568.

We do not-deem it necessary to cite further-authorities in sup-
port of our position. To us, it seems too clear, and has been too
long settled to require it.

~

As to the points made by the defendantin error, and the author-
ities cited thereon, we fail to discover their applicability to the case
under consideration. The error which counsel seems to have fallen
into, is in this: that he does not discriminate between a verdict
which, though informal, is in substance responsive to the issues
tried, and one which is in nowise responsive to such issnes. That
« the court will receive a verdict and mould it into form, if the
« meaning of the jury be clear, though it be not expressed in tech-
« nical langnage,” we do not pretend to deny ; but we do most pos-
itively assert, that such verdict must follow the pleadings, and
canoot, as in the case under consideration, which'is an action in
debt, be found in assumpsit.

In the case of Parmelee et al. v. Smith, 21 Ill. 620, the court,
WALKER, J., says: “ As a general rule, a verdict, although not
« formal, will be held sufficient if' the couft can, from its language,
« ggcertain what was found, and @t s in substance responsive to the

« {ssue tried, and it will be put in form so as to serve the justice of
¢ the case.”- :




4

This was an action of assumpsit, and the verdict of the jury was
such an one, as a court could ascertain what was found ; it wasin
substance 7esponsive to the issue, therefore sufficient to support the
judgment. '

And this case, as to the principle we contend for, is clearly in
its support.

The other points made by counsel, are to the same purport, all
being baseed(_upp_l‘l‘ the error before mentioned, 7.c., the failure to dis-
crimina ee verdict which is, and one which is not, responsive to
the issues tried. We do not deem it necessary therefore to discuss
further the points and cases cited by defendant in. error.

With these views of the case, and for the reasons before assigned,
it is most respectfully submitted that the judgment of the court
below should be reversed.

E. S. SMITH,
Attorney for Plaintiff in Error.
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IN THE

Supreme Court of the State of [linois,

Tuoirp Granp DiIvision,

April Term, A.D. 1865,

HELEN S. BROWN,
Plaintiff in Error.
8.

PETER P KELLER,
Defendant in Error.

Points and Authorities for Defendant in Error.

The defendant in error claims that the verdict and judgment rendered
in said cause, were not in assumpsit. That the judgment rendered in
gaid cause, was rendered in deb#, and in due form, and that the verdict
rendered in said canse wag, though informal, also in debs. That the said
verdict may be informal, but not insuflicient to warrant the proper judg-
ment.

In affirming the sufficiency of said verdict to support the judgment in
this cause, the defendant in error submits the following:

A verdict of guilty in assumpsit, though not strictly technical, may be
put in form by the court, and is substantially sufficient to support the

judgment.
; Parmelee et al. v. Smith, 21 I11. R. 620.
¢ Foster v. Caldwell, 18 Vt. 176. |

The court will receive a verdict and mould it into form, if the meaning
of the jury be clear, though it be not expressed in lechmcal language.
Russell v. Wheeler, 1, Hemp. 3.
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Though a verdict be not technically responsive to the issue, yet if in its
sense and legal effect it makes a response to the pleadings, it is sufficient.
Lowery v. Brown, 3 Smeed (Tenn.) 17.
Nizon v. Nunery, 9 Ired. 28.

A verdict is not bad for informality if the finding of the matterin issue
may be concluded from it.

Allen v. Aldrich, 9 Foster, (N. H.) 63; 10 N. II. 514.
Barrett v. Wills, 4 Leigh, 114.
James v. Wilson, T Texas, 230.

.2 Ala. 74,
Longacre v. The State, 2 How. (Miss.) 637.
14 Vt. 1+

A verdict is sufficiently certain if a reference to the record can render
it certain; a verdict for either party in general terms is suflicient.
Smith v. Johnson, 8 Texas, 418.
Burton v. Anderson, 1 Texas, 93.

Verdicts are to have a redasonable intendment, and to receive a reason-
able construction, and are not to be avoided unless from necessity.
Simmons v. Rarden, 9 Geo. 543.

A general finding for the plaintiff is a valid finding by the jury,
although set-off be pleaded, the general finding for the plaintiff being in

effect a rejection of all set-off.
Harris v. T7ffany, 8 B. Mon. 225.

No particular form of words is necessary to the validity of a verdict;

it is sufficient if its meaning be clear.
Harrell v. Stringficld, 1 Morris, 18.

A verdict which clearly expresses the .intention of the jury, will not be

set aside.
Cane v. Watson, 1 Morris, 52.

Thongh it is a general rule that the jury are to answer all the issues,
yet, if it appears that the whole gnestivn in the case is settled by the
verdict, that verdict is not to be set aside unless the omission to find the
other issues may in some way prejudice the party complaining.

White v. Bailey, 14 Con. 272.
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In this case the jury have found all issues for plaintiff, though the con-
cluding part of verdict may not technically be in form of debt. The
verdict is cured by the Statute of Jeofails.

Matson et al. v. Connelly, 24 Il R. 142.

The defendant in crror also submits the following, as applicable to
questions that may present themselves, or be suggested to the court in
the consideration of this case, and entitled to respect

In debt, the plaintiff may now, in any case, recover less than he de-

mands.
Vide Bacon’s Abridgment, pages 333, 336, and 337, and

the cases there cited; viz. :
1 H. Black, 249.
Baugh v. Philips, 2 Roll. Abr. 702.
Thompson v. Musser, 1 Dall. 458.

Also, in support of the same,
Vide Maulding v. Rigby, 1 How. (Miss.) 579.

It is assigned as error by the plaintiff, ¢ that the judgment is against
law and evidenece.” In answer thereto, the defendant submits,

That the judgment isin debt, and though the verdict is informal, unless
the verdict is clearly against evidence, the court will not disturb it.
Archdale v. Moore et al., 19 I1l. R. 565.

As to the verdict being against evidence, the well-established rule is,
that the verdict of a jury is presumed to conform to evidence unless the

contrary appears from the record.
Barrett v. Mazey, 9 Port. 410.

In this case the record does not show what the evidence was.

The judgment of the court below, as appears from the record, is as
follows :

It is considered that the said plaintiff do have and recover, of and
“from said defendant, the said amount of two hundred and twenty-two
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« dollars and forty cents, being amount of rent due in form aforesaid, by
«the jury herein found due, together with bis costs and charges in this
« behalf expended, and have execution therefor.”

There are decisions of this court, that in debt, judgments should be of
the sum named therein as debt, and the amount of damages, and that
the debt was to be discharged upon payment of the damages, but those
cases are all actions which have been brought upon penal bonds, in which
the judgment was for face of the particular bond, to be discharged upon
_payment of the damages assessed in that case. Those decisions are in-
applicable to a case like the one under consideration.

Tt is thercfore submitted that the judgment of the court below should
be affirmed for the reasons that the verdict, though informal, is respon-
sive to the issues, and when taken with the whole record, is not in as-
sumpsit, but in debt, as is also the judgment of the court below, and is
also conclusive, and could be pleaded in bar in any suit on the same sub-
ject matter, and the judgment is, in form, really in debt, and not in

assumpsit.

JAMES REDFIELD,
Attorney for Defendant in Error.
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IN THE

{

Supreme Coutt of the %tate of Illinois,

Treirp Granp DiIvision,

April Term, A.ID. 1865,

HELEN S. BROWN}'

Plaintiffi in Error.

s ! 8

PETER P KELLER,
Defendant in Error.

|

Points and Authorities for Defendant in Error.

The detendant in error claims that the verdict and judgment rendéred
in said cause, were not on assumpsit. That the judgment rendered in
said cause, was rendered in debt, and in due form, and that the verdict
rendered in said cause wag, though informal,also in debs. That the saill
verdict may be informal, but not insufficient to warrant the proper judg-
ment. :

In affirming the sufficiency of said verdict to support the judgment in
this cause, the defendant in error submits the following:

A verdict of guilfy in assumpsit, though not strictly technical, may be
put in form by the court, and is substantially sufficient to support the

judgment.
Parmelee et al. v. Smith, 21 T11. R. 620.
Foster v. Caldwell, 18 Vt. 176.

The court will receive a verdict and mould it into form, if the meaning
of the jury be clear, thongh it be not expressed in technical language.
Russell v. Wheeler, 1 Hemp. 3.
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Though a verdict be not technically responsive to the issue, yet if in its
sense and legal effect it makes a response to the pleadings, it is sufficient.
Lowery v. Brown, 3 Smeed (Tenn.) 17.
Nizon v. Nunery, 9 Ired. 28.

A verdict is not bad for informality if the finding of the matterin issue
may be concluded from it.
Allen v. Aldrich, 9 Foster, (N. H.) 63; 10 N. I 514.
Barrett v. Wills, 4 Leigh, 114.
James v. Wilson, T Texas, 230.
2 Ala. T4.
Longacre v. The State, 2 How. (Miss.) 637.
14 Vt. 14

A verdict is sufficiently certain if a reference to the record can render
it certain; a verdict for either party in general terms is suflicient.
Smith v. Joknson, 8 Texas, 418.
Burton v. Anderson, 1 Texas, 93.

_ Verdicts are to have a reasonable intendment, and to receive a reason-
able construction, and are not to be avoided nnless from necessity.
Simmons v. Rarden, 9 Geo. 543.

A general finding for the plaintiff is a valid finding by the jury,
although set-off be pleaded, the general finding for the plaintiff being in

effect a rejection of all set-off,
Harris v. Tiffany, 8 B. Mon. 225.

No particular form of words is necessary to the validity of a verdict;

it is sufficient if its meaning be clear.
Hanrrell v. Stringficld, 1 Morris, 18.

A verdict which clearly expresses the intention of the jury, will not be

get aside.
Cane v. Watson, 1 Morris, 52.

Though it is a general rale that the jury are to answer all the issues,
yet, if it appears that the whole question in the case is settled by the
verdict, that verdict is not to be set aside unless the omission to find the
other issues may i.n some way prejudice the party complaining.

White v. Bailey, 14 Con. 272.
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In this case the jury have found all issues for plaintiff, though the con-
cluding part of verdict may not technically be in form of debt. The
verdict is cured by the Statute of Jeofails.

Matson et al. v. Connelly, 2+ Ill. R. 142.

The defendant in error also submits the following, as applicable to
questions that may present themselves, or be suggested to the court in
the consideration of this case, and entitled to respect

In debt, the plaintiff may now, in any case, recover less than he de-
mands.

Vide Bacon’s Abridgment, pages 335, 336, and 337, and
the cases there cited, viz.:

1 H. Black, 249.

Baugh v. Philips, 2 Roll. Abr. 702.

Thompson v. Musser, 1 Dall. 458.

Also, in support of the same,
Vide Maulding v. Rigby, 1 How. (Miss.) 579.

It is assigned as error by the plaintiff, ¢ that the judgment is against
law and evidence.” In answer thereto, the defendant submits,

That the judgment is in debt, and though the verdict is informal, unless
the verdict is clearly against evidence, the court will not disturb it.
Archdale v. Moore et al., 19 Il1. R. 565.

As to the verdict being against evidence, the well-established rnle is,
that the verdict of a jary is presumed to conform to evidence unless the
contrary appears from the record.

Barrett v. Mawxey, 9 Port. 410.

In this case the record does not show what the evidence was.

The judgment of the court below, as appears from the record, is as
follows :

« It is considered that the said plaintiff do have and recover, of and
“from said defendant, the said amount of two hundred and twenty-two
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-« dollars and forty cents, being amount of rent due in form aforesaid, by

¢ the jury herein found due, together with his costs and charges in this

« behalf expended, and have execution therefor.”

cisions of this court, that in debt, judgments should be of
as debt, and the amount of damages, and that
but those

There are de
the sum named therein
the debt was to be discharged upon payment of the damages,
cases are all actions which have been brought upon penal bonds, in which
the judgment was for face of the particular bond, to be discharged upon
payment of the damages assessed in that case. Those decisions are in-
applicable to a case like the one under consideration.

It is therefore submitted that the judgment of the court below should
be affirmed for the reasons that the verdict, though informal, is respon-
sive to the issucs, and when taken with the whole record, is not in as.
sumpsit, but in debt, as is also the judgment of the court below, and is
also conclusive, and could be pleaded in bar in any suit on the same sub-
ject matter, and the judgment is, in form, really in debt, and not in

assumpsit.
JAMES REDFIELD,
Attorney for Defendant in Error.
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