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ABSTRACT OF RECORD.

TLs was an action of assumpsit, brought by the defendants here, as
plaintills helow, to recover against the plaintiff here, as defendant below,
upon a special contract for the purchase and sale of cattle. Judgment
by default was rendered against the defendant below for $2,192.50 dam-
ages, besides costs. From this judgment the defendant below appealed
to this conrt. The defendant below resided in McLean county, and a
summons in the usual form was issued to McLean county ; said summons
was returned and filed, with a sherift’s return endorsed thereon in words
and figures as follows :

Exccuted this writ, by reading it to the within named James Funk,
May 8th, 1861.
Jonx S. Rourr, Sheriff.
By Gro. Parxe, Deputy.

Upon this return defendant below was defanlted.

The declaration contains two special counts, and the money counts.

The first special count alleges that the plaintiffs below, on the 15th
of October, 1860, bargained with the defendant below for, and promised
to buy and receive of said defendant, one hundred head of good stall fed
beef cattle, to be delivered to said plaintiffs, in Chicago, during the
month of January then next, and for which the said plaintifls, on delivery
of said cattle as aforesaid, were to pay said defendant at the rate of five
cents and three-fourths of a cent per pound net, or three cents per pound
gross, at the option of the said defendant. That the said plaintifts after-
wards advanced to said defendant, upon the said contract, $1,705, and
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that the said plaintiffs * were ready and willing to accept and receive”
said cattle, “and to pay for the same the balance of such purchase price
therefor, at any time during said month of January.” That the said de-
fendant did not, during the said month of January, or at any time, de-
liver the said cattle, &e.

The second count alleges, that the said defendunt, on the 20th of
October, 1860, agreed to scll, and plaintifts agreed to buy and purchase,
one hundred head of fat cattle, to be delivered by defendant on or before
the 15th day of February then next, to be paid for by said plaintiffs “at
the delivery of said cattle,” at the rate of five and three-fourths cents per
pound net, or three cents per pound gross, at the option of said defen-
dant. That plaintiffs atterwards, on the 9th day of November, 1860,
advanced on said contract §1,705. That said plaintiffs “then and there,
and thenceforth, until and on said said 15th day of February then next,
that is to say, on the 15th day of February, 1861, at said county, were
ready and willing to accept and receive said cattle, and to pay for the
same at the rate and price aforesaid, on the delivery thereof, &e.

That the defendant did not deliver the said cattle, &e.

Damages were assessed by the court, and final judgment rendered
for the sum above stated.

The following are the errors assizned.

1. The sheriff’s return to the summons upon which the defaunlt was
entered, is not sufficient; it does not state with suflicient certainty the
time of service of such summons.

2. The court has no jurisdiction of the person of the defendant
below, by reason of the insufliciency of the sherift’s return to the sum-
mons.

. 8. The first special count of the declaration is bad in substance,
and states no cause of action.

4. The second special count of said declaration is bad in substance,
and states no cause of action.

=

5. The judgment is against law.

FARWELL & SMITH,
Attorneys for Plaintiffs in Ervor.
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SUPREME COTURT.

JAMES FUNK
vs.
ROSELL M. HOUGIL } Plaintiff’s Points.
AND
ORAMEL S. HOUGH.

I

The sherift’s return to the summons is insufficient. It does not
with sufficient certainty state the time of service. This is no longer an
open question. In the case of Ogle vs. Coffey, 1 .Scam. 239, the return
was as follows: ‘“Executed Oct. 18th, 1832,” and it was held insufficient.
The Court say: “ Whether the date specified is intended for the date of
the day of service, or is the day on which the summons is returned, is
wholly uncertain.” In Bancroft vs. Speer, 24 Iil. 227, there was the
following return: “Served the within by reading the same to and in
the hearing of S. B. Bancroft, June 21, 1858,” and the Court say: It
fails to specify whether the date is designed to indicate the day it was
served or returned. In this it was insufficient.” In the case at bar the
return is as follows: “Executed this writ by reading it to the within
named James Funk, May 8th, 1861.” It is necedless to add that this
return is obnoxious to the same objection as in the two cases cited above,
and we submit that the judgment should for this reason be reversed.

II.

The two special counts in the declaration are radically defective.
They only allege that the plaintiffs below were ready and willing to
pay, and fail to state an offer or tender of payment. As the cattle were
to be paid for at or upon delivery, the plaintift cannot recover without
averring and proving an ofter or tender of payment.

Davis vs. Wiley, 3 Scam. 234.
1 Johnson vs. Wygant, 11 Wend, 48.
Williams vs. Healey, 3 Denio, 363.



These counts being defective in substance, the judgment should be
reversed. It is unnecessary to cite authorities to show that this is the
rule at common law. Nor is the question affected by the 25th section
of the practice act. That only applies to the case of an ““entire ver-
dict” of a jury upon a declaration coutaining defective counts, in which
case the defendant has his remedy by asking the ¢ Court to instruct the
jury to disregard such jfaulty count.” Here was no verdict of a jury,
the Court having assessed the damages without a writ of inquiry or the
intervention of a jury; and where parties proceed under this special
statute, applicable only to the practice of Cook county, and contrary to
the course and practice of the common law, the court should not extend
to them by construction benefits of the 25th section of the general
practice act of the State, which in terms, applies only to-the case of a
Jjudgment based upon the verdict of a jury, and which provides a remedy
for the defendant wholly inapplicable and unavailing in a proceeding like
this under our special practice act. Besides, it appears affirmatively
that the Court assessed the damages on these same defective special
counts, and that the plaintiffs below did not go upon the money counts
to recover back the money advanced upon the contract, inasmuch as the
damages were assessed at $2,192.50, whereas the money advanced was
only $1,705.

FARWELL & SMITH,
Atty’s for said James Funk.
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