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SUPREME COURT.
OLOF JOHNSON,)

Jp:':m Points of Appellant.
GEORGE FARR, ( T. G. Fxost, and H. Brerow,
Sppellants J Attorneys for Appellant.

The declaration in this case counted on an award of
$1£502,47 found to be dne from Farr to Johnson. The court
allowed the award offered in evidence to be read to the jury
as being substantially the same as that set forth in the dec-
laration, and as being an award of $4502,47 due from Farr
to Johnsoen, and not from Jolnsom and Farr to Johnson,
overruling the objection made on the part of the defendant
below to its introduction, and assumed this to be the true
construction of the award, in the instructions given to the
Jury, and in the refusal to give the sixth instruction asked
for by the defendant below. The jury, by the instructions
of the court, were compelled to take the same view of the
subject, and accordingly rendered a verdict for the whole
sum of $4502,47 in faver of Johnson and against Farr.

This construction was erreneous, and consequently the in-
structions ot the court and the verdict of the jury, based up-
on such construction, were contrary to law, and not warran-
ted by the evidence, for the following reasens :

1st. This censtruction is inconsistent with the express lan-
guage of the award.

2d. It is inconsistent with the elear and ebvious intention
of the arbitrators.

1st. As to the language.

The asccount submitted for the action of the arbitrators
was a bill of items in favor of Glof J. ohﬁson, against J ohn-
son and Farr. This the arbitrator Jones swore they were
arbitrating, and the express language of the award is that
the “arbitrators between Olof Johnson, plaintiff, and George
Farr, defendant, agree on the following points in the bill of
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Olof Johnson, against Johnson and Farr,” stating thenr ru-
merically substantially, in the order in which they occur in
bill “1st, «gq » “3d,” *4th,” «5th,” «Geh.”

The sixth finding is just as much qualitied by the limita-
tion at the commencement of the award restricting it to the
points in the bill of Olof Johnson, against Johnson and Farr,
as any of the previous findings, and if the indebtedness
named in No. one was an indebtedness of Johnson and Farr,
80 was the balance due Olof Johnson, or balance due not
from Farr but from the firm of Jolinson & Farr; and the
language of the award througliout is consistent with this con-
struction, and inconsistent with any other.

2d. Itis an elementary rule, that the ¢nfention should
always control the construction of a written instrument,
when it is clearly apparrent from the paper itself, even though
to some extent, repugnant to express words inconsistent
with it.

The bill referred to in the award is, by the language above
quoted, made part of the award, and reference to the bill,
therefore, is proper, if not absolutely necessary to a clear
understanding of the award itself. This bill is an account
in favor of Olof Johnson, against the firm of Johnson &
Farr, and contains a balance sheet, due from Johnson & Farr
to Olof Johnson, of $3,042.13, giving the items from which
this balance is arrived at, by arithmetical calculation, and
leaving no sort of question as to what it mieans or from whom
the balance is claimed to 1o due, and simply giving the state
of the account hetween Jolmson & Farr and Olof Johnson
as being $5,042.13 in favor of Johnson.

The Arbitrators in that award took up seriatim the items
which go to make up this balance, and

Ist. Reduce the charge for exchange from three per cent.
to one and one-half per cent.

2d. They deduct $125 from the bill of costs and expenses.

3d. They reduce the interest charge from ten to six per
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cent. adding in the interest to the datc of the award.

4th. Allow fiftecu per cent. commission for paying indebt-
edness.

5th. Require a division of partnership assets according
to ccntract. 4

6th. Reduce by means of the above. deductions from
Johnson’s bill the balance in his favor against the firm of
Johnson & TFarr from $5,042.13, as claimed by him, and
stated in his bill, to $4£,502.47, as stated in the award..

Taking into consideration this bill, it is not possible to
mistake the meaning of this award—parties, arbitrators,
witnesses—all understood it alike, and ditferently from the
court and jury, and a remitteter was accordingly instanter
entered on the verdicl.

Part 1J. The remitteter is of no avail.

1st. Because the judgment is erronecously entered up for
the whole amount of the verdict. The words “subject to
the above remittance,” do not cure the error. The amount
remitted should have been deducted, and judgment only
entered for the balance.

2d. There was (if the construction taken by the defendant
be correct) a fatal variance between the award set up in the
declaration and that proved on the trial, and this objection
as the recovd shows was taken by the detendant beiow.

3d. The award was uncertain and indefinite and no recov-
ery could be had upon it. The arbitrators falled to push
their investigation far enough to ascertain and decide upon
the actual amount dua from Farr to Johnson. The award
cannot be helped out by intendment—it must definitely fix
the sum due, and which is awarded to be paid by one party
to the other. The award cannot conclude the partners beyond
the facts found. The arbitrators may have found the parties
equal partners and they may not. They should have daci-
ded that question. No presumption on their part could be
indulged to aid a verdict, judgment or award.—Meech vs,
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Allen 3 Smith Rep. 1T vol. N. Y. court of Appeals page
304, 305.

In this case the court use the following language:  For-
merly a judgment creditor of one of the partners might levy
his execution upon property belonging to the firm and upon
the presumption that the interest of the partners was equal
might proceed to sell and appropriate one half of the avails
to the matisfaction of the debt.” This, however, was long
since overruled. Lord Eldon lays dowmn the rule ever since
acted upon, that the creditor in such cases must wait until
the partnerships accounts are settled, before he can claim:
anything from the partnership property. The principle here
agserted by Lord Eldon is distinctively applicable to- the
present case. It is, that no inference can be safel y drawn
from thie external relations of partners to the world, as to the
situation of their affairs inter sese; and that in all Judicial
Droceedings concerning the latter an inwestigation s first to
be made, and such is the variety and frequent complexity of
partnership proceedings, that any other rule would obviously
lead to gross injustice.

The arbitrators may have intended that Farr’s share of
the balance should be paid to Johnson directly by Farr, or
that according to the usual course of business and practice in
such cases, that it should be paid out of the assets of the
firm referred to in the award when the same should be col-

lected, and the balance of the assets, after payitng the firm
indebtedness, should be divided ; wo cannot say what con-
clusion they would haye to come to on these points.

No recovery could be had in

this action, pn the original
consideration or indebtedness, as there was no evidence of

the same, aside. from the award, nor could an action at law
have been maintained by one partner against the other, on
account of partnership matters. The suit was upon the
awarfl, and upon that alone, if at all, the verdict must be
sustained. Suppoge the jury had found a s’pecial verdict in
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this case in accordance with the facts, and reported $4502,47
due from Johnson & Farr to Olof Johnson, by the terms of
the award, could judgement have been entered on such a
verdict? If not, neither could a verdict be entered upon
such an award. At best, the award only furnished a rule
and basis upon which the parties might be enabled to settle
it themselves.

IIL. The declaration of Farr to the arbitrators, that he
would have nothing more to do with the arbitration, in con-
nection with the circumstances under which it was made,
amounted to a revocation—it meant that, or clse it meant
nothing at all—and the instruction No. 2, given at the re-
quest of’ the plaintiff below, did not fairly present the law
on this point, and was calculated to mislead the jury.

It is not a correct proposition of law, as stated by the
court, that to *‘constitute a revocation,” that the party
“should, by the use of the word revoke, or of other words,
clearly and distinetly inform the arbitrators that he revoked
or annuled the agreement, submitting the ease to them.”

A party eannot “revoke or annul the agreement submit -
ting the case.” 1le may revoke the power of the arbitrators
and by thus doing, he makes himself liable to an action, tor
a breach of the agreement. If it was the intention of Farr
to revoke, and he used language to the arbitrators, showing
a desien to disregard their proceedings and treat them as
void, .tixis was sufficient, whether he clearly and distinctly
informed the arbitrators that he revoked the agreewent or
not. There are various modes by which a party may revoke
by implication, as by Dringing suit, &e.

In 1st Cowen, N. Y. Rep. 340, the court say, though
this instrument be informal, and the defendants have failed
to express their object according to grammatical rules, yet
if an intention to revoke can be gathered from the entire
deed, we must give it the same operation as if expressed in

the plainest terms.”—See also 2 Wen. N. Y. Rep., 494.
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SUPREME COURT.
OLOF JOHNSON,}
' Points of Appellant.

Jppellce,
Vvs.
GEORGE FARR, ( T. G. Frost, and H. Bicerow
1
Appellant. ) Atlorneys for Appellant.

The declaration in this case counted on an award of
$1£502,47 found to be due from Farr to Johnson. The court
allowed the award offered in evidence to be read to the jury
as being substantially the same as that set forth in the dee-
laration, and as being an award of $4502,47 due from Farr
to Johmson, and not from Johnson and Farr to Johnson,
overruling the objection made on the part of the defendant
below to its introduction, and assumed this to be the true
construction of the award, in the instructions given to the
Jury, and in the refusal to give the sixth instruction asked
for by the defendant below. The jury, by the instructions
of the court, were comnpelled to take the same view of the
subject, and accordingly rendered a verdict for the whole
sum of $4502,47 in favor of Johnson and against Farr.

This construction was erroneous, and consequently the in-
stractions of the court and the verdict of the jury, based up-
on such construction, were contrary to law, and not warran-
ted by the evidence, for the following reasens :

1st. This construction is inconsistent with the express lan-
guage of the award,

2d. It is inconsistent with the clear and obvious intention
of tho arbitrators.

1st. As to the language.

The account submitted for the action of the arbitrators
was a bill of items in favor of Olof Johnson, against John-
son and Farr. This the arbitrator Jones swore they were
arbitrating, and the express language of the award is that
the “arbitrators between Olof J ohnson, plaintiff, and George
Farr, defendant, agree on the following points in the bill of
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Olof Johnson, against Johnson and Farr,” stating theur nu-
merically substantially, in the order in which they occur in
bill “1st,”? «2d,” “3d,” *“4th,” ¢“5th,” “6th.”

The sixth finding is just as much qualitied by the limita-
tion at the commencement of the award restricting it to the
points in the bill of Olof Johnson, against Johnson and Farr,
as. any of the previous findings, and if the indebtedness
named in No. one was an indebtedness of Johnson and Ifarr,
so was the balance due Olotf Johnson, or balance due not
from Farr but from the firm of Johnson & Farr; and the
language of the award throughout is consistent with this con-
struction, and inconsistent with any other.

2d. 1tis an elementary rule, that the zntention should
always control the construction of a written instrument,
when it is clearly apparrent from the paper itself, even though
to some extent, repugnant to express words inconsistent
with it.

The bill referred to in the award is, by the language above
quoted, made part of the award, and reference to the bill,
therefore, is proper, if not absolutely necessary to a clear
understanding of theaward itself. This bill is an account
in favor of Olof Johnson, against the firm of Johnson &
Farr, and contains a balance sheet, due from Johnson & IFarr
to Olof Johnson, of $3,042.13, giving the items from which
this balance is arrived at, by arithmetical calculation, and
Jeaving no sort of question as to what it means or from whom
the balance is claimed to be due, and simply giving the state
of the account between Johnson & Farr and Olof Jolmson
as being $5,042.13 in favor of Johnson.

The Arbitrators in that award took up seriatim the items
which go to make up this balance, and

1st. Reduce the charge for exchange from three per cmt.
to one and one-half per cent.

2d. They deduct $125 from the bill of costs and expenses.

3d. They reduce the interest charge from ten to six per
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cent. adding in the interest to the date of the award.

4th. Allow fiftecn per cent. commission for paying indebt-
edness.

5th. .Require a division of partnership assets according
to contract.

6th. Reduce Ly means.of the above deductions from
Johnson’s bill the balance in his favor against the firm of
Johnson & Farr trom $3,042.13, as claimed by him, and
stated in his bill, to $4,502.47, as stated in the award.

Taking into consideration this bill, it is not possible to
mistake the meaning of this award—parties, arbitrators,
witnesses—all understood it alike, and differently from the
court and jury, and a remitteter was accordingly instanter
entered on the verdicl.

Part 1I. The remitteter is of no avail.

1st. Because the judgment is erroneously entered up for
the whole amount of the verdict. The words “subject to
the above remittance,” do not cure the error. The amount
remitted should have been deducted, and judgment only
entered for the balance.

2d. There was (if the construction taken by the defendant
be correct) a fatal variance between the award set up in the
declaration and that proved on the trial, and this objection
as the record shows was taken by the detendant beiow.

3d. The award was uncertain and indefinite and no recov-
ery could be had upon it. The arbitrators failed to push
their investigation far enough to ascertain and decide upon
the actual amount duza from Farr to Johnson. The award
cannot be helped out by intendment—it must definitely fix
the sum due, and which is awarded to be paid by one party
to the other. The award cannot conclude the partners beyond
the facts found. The arbitrators may have found the parties
equal partners and they may not. They should have daci-
ded that question. No presumption on their part could be
indulged to aid a verdiet, jndgment or award.—Meech vs.
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Allen 8 Smith Rep. 17 vol. N. Y. court of Appeals page
304, 305. '

In this case the court use the following language: « For-
merly a judgment creditor of one of the partners might levy
his execution upon property belonging to the firm and upon
the presumption that the interest of the partners was equal
might proceed to sell and appropriate one half of the avails
to the satisfaction of the debt.” This, however, was long
since overrnled. Lord Eldon lays down the rule ever since
acted upon, that the creditor in such cases must wait until
the partnerships accounts are settled, before he can claim
anything from the partnership property. The principle here
asserted by Lord Eldon is distinctively applicable to the
present case.. It is, that no inference can be safely drawn
from the external relations of partners to the world, as to the
situation of their affairs inter sese; and that in all judicial
proceedings concerning the latter an nvestigation s first to
be made, and such is the variety and frequent complexity of
partnership proceedings, that any other rule would obviously
lead to gross injustice.

The arbitrators may have intended that Farr’s share of
the balance should be paid to Johnson directly by Farr, or

that accordi.ng to the usual course of b
such cases,

firm refers

usiness and practice in
that it should be paid out of the assets of the
ed to in the award when the same should be col-
lected,.and the balance of the assets, after paying the firm
indebtedness, should be divided ; we cannot say what con-
clusion they would haye to come to on these points.

No recovery could be had in this action, on the original
consideration or indebtedness, as there was no evidence of
the same, aside from the award, nor could an action at law
have been maintaineq by one partner against the other, on
account of Partnership ‘matters. The suit was upon the
award, and upon that alone,

: if at all, the verdict must be
sustained.  Suppose the jury had found a special verdict in




»

B

this case in accordance with the facts, and rcported $4502,47
due from Johnson & Farr to Olof Johnson, by the terms of
the award, could judgement have been entered on such a
verdict? If not, neither could a verdict be entered upon
such an award. At best, the award only furnished a rule
and basis upon which the parties might be enabled to settle
it themselves.

ITI. The declaration of Farr to the arbitrators, that he
would have nothing more to do with the arbitration, in con-
nection with the circumstances under which it was made,
amounted to a revocation—it meant that, or else it meant
nothing at all—and the instruction No. 2, given at the re-
quest of the plaintiff below, did not fairly present the law
on this point, and was calculated to mislead the jury.

It is not a correct proposition of law, as stated by the
court, that to “comstitute a revocation,” that the party
“should, by the use of the word revoke, or of other words,
clearly and distinetly inform the arbitrators that he revoked
or annuled the agreement, submitting the case to them.”

A party eannot “revoke or anuul the agreement submit-
ting the case.” [le may revoke the power of the arbitrators
and by thus doing, he malkes himself liable to an action, tor
a breach ot the agreement. If it was the intention of Farr
to revoke, and he used language to the arbitrators, showing
a design to disregard their proceedings and treat them as
void, this was sufficient, whether he clearly and distinctly
informed the arbitrators that he revoked the agreewment or
not. There are various modes by which a party may revoke
by implication, as by bringing suit, &e.

In 1st Cowen, N. Y. Rep. 340, the court say, though
this instrument be informal, and the defendants have failed
to express their object according to grammatical rules, yet
if an intention to revoke can be gathered from the entire
deed, we must give it the same operation as if' expressed in
the plainest terms.”—See also 2 Wen. N. Y. Rep., 494.
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SUPREME COURT.
OLOF JOHNSON,

dp:'s""’ Points of Appellant.
GEORGE FARR, . ( T. G. Frosr, and H. Biarrow
dppellant. J Attorneys for Appellan.

The declaration in this case counted on an award of
84502 47 found to ba due from Farr to Johnson. The court
allowed the award offered in evidence to be read to the jury
as being substantially the same as that set forth in the dee-
laration, and as being an award of $4502,47 due from Farr
to Johmnson, and not from Jolnson and Farr to Johnson,
overruling the objection made on the part of the defendant
below to its introduction, and assumed this to be the true
construction of the award, in the instructions given to the
Jury, and in the refusal to give the sixth instruction asked
for by the defendant below. The jury, by the instructions
of the court, were compelled to take the same view of the
subject, and accordingly rendered a verdict for the whole
sum of $4502,47 in favor of Johnson and against Farr.

This construction was errencous, and consequently the in-
stractions of' the conrt and the verdict of the jury, based up-
on such construction, were contrary to law, and not warran-
ted by the evidence, for the following reasons

1st. This constraction is inconsistent with the express lan-
guage of the award.

2d. It is inconsistent with the clear a.nd obvious intention
of the arbitrators.

1st. As to the language

The account submitted for the action of the arbltrqtors
was a bill of items in favor of Qlof Johnson, against John-
son and Farr. This the arbitrator Jones swore they were
arbitrating, and the express language of the award is that
the “arbitrators between Olof Johnson, plaintiff, and George
Farr, defendant,’ agree on the following points in the bill of
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Olof Johnson, against Johnson and Farr,” stating thenr nu-
merically substantially, in the order in which they occur in
bill c1st,” “2d,” “3d,” “4th,” «5th,” “6th.”

The sixth finding is just as much qualitied by the limita-
tion at the commencement of the award restricting it to the
points in the bill of Olof Johnson, against Johnson and Farr,
as ‘any of the previous findings, and if' the indebtedness
named in No. one was an indebtedness ot Johnson and Farr,
so was the balance due Olof Jolhnson, or balamee duc not
from Farr but from the firm of Jolnson & Farr; and the
language of the award througliout is consistent with this con-
struction, and inconsistent with any other.

2d. Itis an elementary rule, that the Znfention should
always control the construction of a written instrument,
when it is clearly apparrent from thie paper itself, even though
to some extent, repugnant to express words inconsistent
with it. A

The bill referred to in the award is, by the language above
quoted, made part of the award, and reference to the bill,
therefore, is proper, if inot absolutely necessary to a clear
understanding of the award itself. This bill is an account
in favor of Olof Johnson, against the firm of Johnson &
Farr, and contains a balance sheet, due from Johnson & Farr
to Olof Johmson, of $5,042.13, giving the items from which
this balance is arrived at, by arithmetical calculation, and
leaving no sort of question asto what it means or from whom
the balance is claimed to be due, and simply giving the state
of the account hetween Johnson & Farr and Olof Johnson
as being §5,042.13 in favor of Johnson.

The Arbitrators in that award took up seriatim the items
which go to make up this balance, and

1st. Reduce the charge for exchange from three per cent.
to one and one-half per cent.
2d. They deduct $125 from the bill of costs and expenses.
3d. They reduce the interest charge from ten to six per
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cent. adding in the interest to the date of the award.

4th. Allow fiftecn per cent. commission for paying indebt:
edness.

5th. Require a division of partnership assets according
to centract.

6th. Reduce by means of the above deductions from
Jehnson’s bill the balance in his favor against the firm of
Johuson & Farr from $3,042.13, as claimed by him, and
stated in his bill, to $+,502.47, as stated in the award.

Taking into consideration this bill, it is not possible to
mistake the meaning of this award—partics, arbitrators,
witnesses—all understood it alike, and differently from the -~
court and jury, and a remitteter was -accordingly instanter
entered on the verdict.

Part 1T. The remitteter is of no avail.

1st. Because the judgment is erroneously entered up for
the whole amount of the verdict. The words “subject to
the above remittance,” do not cure the error. The amount
remitted should have been deducted, and judgwnent only
entered for the balance.

2d. There was (if the construction taken by the defendant
be correct) a fatal variance between the award set up in the
declaration and that proved on the trial, and this objection
as the recovd shows was taken by the defendant beiow.

3d, The award was uncertain and indefinite and no recov-
ery could be had upon it. The arbitrators failed to push
their investigation far enough to ascertain and decide upon
the actual amount dus from Farr to Johnson. The award
cannot be helped out by intendment—it must definitely fix
the sum due, and which is awarded to be paid by one party
to the other. The award cannot conclude the partners beyond
the facts found. The arbitrators may have found the parties
equal partners and they may not. They should have deci-
ded that question. No presumption on their part could be
i.ndnlged to aid a verdict, judgment or award.—Meech vs,
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Allen 8 Smith Rep. 17 vol. N. Y. court of Appeals page
304, 305.

In this case the court uge tlie following language: ¢« For-
merly ajudgment creditor of one of the partners might levy
his execution upon property belonging to the firm and upon
the presumption that the interest of the partners was equal
might proceed to sell and appropriate one half of the avails
to the satisfaction of the debt.” This, however, was long
since overruled. Lord Eldon lays down the rule ever since
acted upon, that the creditor in such cases must wait until
the partnerships accounts are settled, before he can claim
hnything from the partnership property. The principle here
asserted by Lord Eldon is distinctively applicable to the
present case. It is, that no inference can be safely drawn
from the external relations of partners to the world, as to the
situation of their affairs inter sese; and that in all Judicial
proceedings concerning the latter an envestigation s first lo
be made, and such is the variety and frequent complexity of
partnership proceedings, that any other rule would obviously
lead to gross injustice. .

The arbitrators may have intended that Farr’s share of
the balance should be paid to Johnson directly by Farr, or
that according to the usual course of businessand practice in
such cases, that it should be paid out of the assets of the
firm referzed to in the award when the same should be col-
lected, and the balance of the assets, after paytng the firm
indebtedness, should be divided ; we cannot say what con-
clusion they would have to come to on these points.

No recovery could be had in this action, on the original
consideration or indcbtedness, as there was no evidence of
the same, aside from the award, nor could an action at law
haye been maintained by one partner against the other, on
account of partnership matters. The suit was upon the
award, and upon that alone, if at all, the verdict must be
sustained. Suppose the jury had found a special verdict in
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this case in accordance with the facts, and reported $4502,47
due from Johnson & Iarr to Olof Johnson, by the terms of
the award, could judgement have been entered on such a
verdict? If not, neither could a verdiet be entered upon
such an award. At best, the award only furnished a rule
and basis upon which the parties might be enabled to settle
it themselves. ; A

III. The declaration of Farr to the arbitrators, that he
would have nothing more to do with the arbitration, in con-
nection with the eirecumstances under which it was made,
amounted to a revocation—it meant that, or eclse it meant
nothing at all—and the instruction No. 2, given at the re-
quest of the plaintiff below, did not fairly present the law
on this point, and was calculated to mislead the jury.

It is . not a correct proposition of law, as stated by the
court, that to ‘“‘comstitute a revocation,” that the party
“should, by the use of the word revoke, or of other words,
clearly and distinetly inform the arbitrators that he revoked
or annuled the Agreement, submitting the case to them.”

A party cannot “revoke or annul the agreement submit .
ting the case.” Ile may revoke the powerof the arbitrators
and by thus doing, he malkes himself liable to an action, tor
a breach of the agreement. If it was the intention of Farr
to revoke, and he used language to the arbitrators, showing
a design to disregard their proceedings and treat them as
void, this was sufficient, whether he clearly and distinctly
informed the arbitrators that he revoked the agreewent or
not. There are various modes by which a party may revoke
by implication, as by bringing suit, &c.

In 1st Oowcu’ N.Y. RQP_ 3-};0, the court say, ¢ though
this instrument be informal, and the defendan.ts have failed
fo express their object according to StalfealTulus, Ay
it an intention to revoke can be gathercd ﬁ:o'm the entire
deed, we must ‘give it the same operation o R
the plainest terms.”—See also & Wem N- Y. Rep., 494.
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SUPREME CGOURT,.

OLOF JOHNSON, )

llce
S Points of Appellant.
vs.

{
GEORGE FARR, !r T. G. Frost, and H. BicELow
J  Attorneys for Appellant.

The declaration in this case counted on an award of
8150247 found to be due from Farr to Johnson. The court
allowed the award offered in evidence to be read to the jury
as being substantially the same as that set forth in the dec-
laration, and as being an award of $4502,47 due from Farr
to Johmson, and not from Johnson and Farr to Johnson,
overruling the objection made on the part of the defendant
below to its introduction, and assumed this to be the true
construction of the award, in the instructions given to the
jury, and in the refusal to give the sixth instruction asked
for by the defendant below. The jury, by the instructions
of the court, were compelled to take the same view of the
subject, and accordingly rendered a verdiet for the whole
sum of $4502,47 in favor of Jehnsen and against Farr.,

This construction was errencous, and consequently the in-
structiens of' the conrt and the verdict of the jury, based up-
on such construction, were contrary to law, and net warran-
ted by the evidence, for the following reasons:

1st. This construction is inconsistent with the express lan-
guage of the award.

Appellants

2d. It is inconsistent with the clear and obvious intention
of the arbitrators.

1st. As to the language.

The account submitted for the action of the arbitrators
was a bill of items in favor of Olof Johnson, against Jokn-
son and Farr. This the arbitrator Jones swore they were
arbitrating, and the express language of the award is that
the “arbitrators between Olof Johnson, plaintiff, and George
Farr, defendant, agres on the following points in the bill of
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Olof Johnson, against Johnson and F'm'r,’ .Smﬁ”g thenr na-
merically substantially, in the order 1%1’ which they ocenr in
Bill “1st,” €2d,” ©3d,” *“4th,” “5th,” “6th.”

The sixth finding is just as much qualitied by the limita-
tion at the commencement of the award restricting it to the
points in the bill of Olot Johnson, ng;uns.t.Julms‘on :1‘nd Farr,
as any of the previous findings, and it the indebtedness
‘named in No. one was an indebtedness of Johnson and Farr,
so was the balance due Olof Johnson, or balance daz not
from Farr but from the firm of Johnson & Farr; and the
language of the award throughout is consistent with this cox-
struction, and inconsistent with any other.

2d. Itis an elementary rule,  that the <niention should
always control the construction of a written instrument,
when it is clearly apparrent from the paper itself, even though
to some extent, repugnant to express words inconsistent
with it. .

The bill referred to in the award is, by the language above
quoted, made part of the award, and reterence to the bill,
therefore, is proper, if not absolutely necessary to a clear
understanding of the award itself. This bill is an account
in favor of Olof Johnson, against the firm of Johnson &
Farr, and contains a balance sheet, due from Johnson & Farr
to Olof Johnson, of $5,042.13, giving the items from which
this balance is arrived at, by arithmetical calculation, and
leaving no sort of question as to what it means or from whom
the balance is claimed to e due, and simply giving the state
of the account hetween Johnson & Farr and Olof Johnson
as being $5,042.13 in favor of Johnson.

The Arbitrators in that award took up seriatim the items

which go to make up this balance, and

1st. Reduce the charge for exchange from three per cent.

cent.

to one and one.hglf per

2d. They deduet $12
3d. They

5 from the bill of costs and expenses.
reduce the interest charge from ten to six per
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cent. adding in the interest to the date of the award.

4th. Allow fiftecn per cent. commission for paying indebt-
edness.

5th. Require a division of partnership assets according
to coentract.

6th. Reduce by means of the above deductions from
Johnson’s bill the balance in his favor against the firm of
Johnson & Farr from $5,042.13, as claimed by him, and
stated in his bill, to $1,502.47, as stated in the award.

Taking into consideration this bill, it is not possible to
mistalke the meaning of this award—parties, arbitrators,
witnesses—all urderstood it alike, and differently from the
court and jury, and a remitteter was accordingly instanter
entered on the verdicl.

Part 1T. The remitteter is of no avail.

1st. Because the judgment is erroneously entered up for
the whole amount of the verdict. The words “subject to
the above remittance,” do not cure the error. The amount
remitted should have been deducted, and judgment only
entered for the balance.

2d. There was (if the construction taken Ly the defendant
be correct) a fatal variance between-the award set up in the
declaration and that proved on the trial, and this objection
as the record shows was taken by the detendant below.

3d, The award was uncertain and indefinite and no recoy-
ery could be had upon it. The arbitrators failed to push
their investigation far enough to ascertain and decide upon
the actual amount dua from Farr to Johnson. The award
cannot be helped out by intendment—it must definitely fix
the sum due, and which is awarded to be paid by one party
to the other. The award cannot conclude the partners beyond
the facts found. The arbitrators may have found the parties
equal partners and they may not. They should have daci-
ded that question. No presumption on their part could be
indulged to aid a verdict, judgment or award.—Meech vs,
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Allen 3 Smith Rep. 17 vol. N. Y. court of Appeals page
304, 305. !

In this case the court use the following language: * For-
merly a judgment creditor of one of the partners might levy
his execution upon property belonging to the firm and upon
the presumption that the interest of the partners was equal
might proceed to sell and appropriate one half of the avails
to the satisfaction of the debt.” This, however, was long
since overruled. Lord Eldon lays down the rule ever since
acted upon, that the creditor in such cases must wait until
the partnerships accounts are settled, before he can claim
anything from the partnership property. The principle here
asserted by Lord Eldon is distinctively applicable to the
present case. It is, that no inference can be safely drawn
from the external relations of partners to the world, as to the
situation of their affairs inter sese; and that in all judicial
proceedings concerning the latter an investigation 13 first lo
be made, and such is the variety and frequent complexity of
partnership proceedings, that any other rule would obviously
lead to gross injustice. '

The arbitrators may have intended that Farr’s share of
the balance should be paid to Johnson directly by Farr, or
that according to the usual course of business and practice in
such cases, that it should be paid out of the assets of the
firm referred to in the award when the same should be col-
lected, and the balance of the assets, after paying the firm
indebtedness, should be divided ; wo cannot say what con-
clusion they would have to come to on.these points.

No recovery could be had in this action, on the original
consideration or indebtedness, as there was no evidence of
the same, aside from the award; nor could an action at law
have been maintained by one partner against the other, on
account of partnership matters. The suit was upon the
award, and upon that alone, if at all, the verdict must be
sustained. Suppose the jury had found a special verdict in
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this case in accordance with the facts, and reported $4502,47
due from Johnson & Farr to Olof J ohnson, by the terms of
the award, could judgement have been entered on such a
verdict?  If not, neither could a verdict be entered upon
such an award. At best, the award only furnished a rule
and basis upon which the parties might be enabled to settle
it themselves.

IIT. The declaration of Farr to the arbitrators, that he
would have nothing more to do with the arbitration, in con-
nection with the eircumstances under which it was made,
amounted to a revocation—it meant that, or clse it meant
nothing at all

and the instruction No. 2, given at the re-
quest of’ the plaintiff below, did not fairly present the law
on this point, and was calculated to mislead the jury.

It is not a correct proposition of law, as stated by the
court, that to ‘constitnte a revocation,” that the party
“should, by the use of the word revoke, or of other words,
clearly and distinetly inform the arbitrators that he revoked
or annuled the agreecment, submitting the case to them.”

A party eannot “revoke or annul the agreement submit -
tine the case.” Ile may revoke the power of the arbitrators
and by thus doing, he makes himself liable to an action, tor
a breach of the agreement. If it was the intention of Farr
to revoke, and he used langunage to the arbitrators, showing
a design to disregard their proceedings and treat them as
void, this was sufficient, whether he clearly and distinctly
informed the arbitrators that he revoked the agreewment or
not. There are various modes by which a party may revoke
by implication, as by bringing suit, &e.

In 1st Cowen, N. Y. Rep. 340, the court say, though
this instrument be informal, and the defendants have failed
to express their object according to grammatical rules, yet
it an intention to revoke can be gathered from the entire
deed, we must give it the same operation as if expressed in
the plainest terms.”—See also 2 Wen. N. Y. Rep., 494.
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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION,

APRIL TERM, 1861, AT OTTAWA,

GEORGE FARR, Appellant,
VS

OLOF JOHNSON, Appellee.

H. BIGELOW & T. G. FROST,
Attorneys for Appellant.

POINTS FOR APPELLANT.
I.

The Court erred, in allowing the written award signed by Wiley, Jones and
Bond, to be given in evidence to the jury.

The authority given to arbitrators, should not be imperfectly exercised, since
the obligation to perform the award arises exclusively from the promise contained
in the submission. And all matters in difference which are recited in the submis-

sion, should be determined by the award.

Cald. on Art. 226.
Ibid, 236.

The award does not determine all the matters of difference recited in the sub-
mission. The submission, is a submission of the differences, in relation to the settle-
ment of business of Johnson & Farr, while the award, is an award on the bill of
account of Johnson against Johnson & Farr, and the award does not find that
other differences do not exist, which it should do, in order to be upheld under the

submission.
Cald. on Art. 286
The award is not made in pursuance of the terms of the submission ; it is not
between the pARTIES to the submission, but between Olof Johnson and Johnson
& Farr.
1
It is not sufficient, in ovder to make an award good, that the parties as well as
the arbitrators, should understand what is meant by it. It should he in such clear
and intelligible terms, that every one who reads it may comprehend it.
Gratz vs Gratz, + Rawle 411.




An award should be so plainly expressed, that each party may know from the
award itself, what he is to do, and what he may compel the other to do. It must be
certain of itself, and capable of being carried into execution without the aid of
extraneous circumstances.

S\chuyler vs Van Der-Veer, 2 Caines, 235.
McDonald vs Bacon, 8 Scam, 431.
Howard vs Babcock, 21 Tlls. 259.

In the case of Schuyler vs Van Der-Veer, 2d Caines, Rep. 240, the Court say,
“1it ought to appear from the context of the award, or from the nature of the
thing awarded, or by a manifest reference to something connected with it, what
things the parties are ordered to do.”

They also further say “if the defendant can have no remedy to coerce the
plaintiff, to perform any part beneficial to the defendant, he ought not to be bound
to pay,” &e. Also in the same case, the Court say “ the intention of all parties to
an arbitration, is to have their controversies settled, and something ascertained
which was before doubtful.”

It does not appear from the award, what things the parties to it, or either of
them, are to do, and the further language of the Court in Schuyler vs  Van Der-
Veer will properly apply to the award in this case, to wit: “Itis upon the whole
too vague, or rather senseless a paper, to be the basis of an action.”

The award in this case does not settle the controversies, but leaves Farr to seek
his remedy in some other way, than by an action on it.

IIIT.

The award is based entirely upon an assumption, and the arbitrators say
“assuming that $9746,53 was the amount of indebtedness of Johnson & Farr,”
&c., &e. Tt does not find this amount to be the amount of indebtedness, and from
the award itself, it is impossible to tell what the amount of indebtedness of John-
son & Farr was, and it seems clear, that the arbitrators did not know or find out
the amount to their own satisfaction, but based their award upon an assumed or
supposed state of facts, which even in the minds of the arbitrators, might or might
not exist.

If, then, the first point in the award is a mere assumption, and not a finding of
* the arbitrators, the remaining points must be uncertain, since they are based upon
the first point, and if the first point falls, the following points must fall with it,
since they are so entirely dependant upon each other, that one cannot stand with-
out the aid of the rest.

IV.
The award is an award between the appellee, (Olof Johnson,) and Johnson &

Farr, (a firm composed of the appellant and appellee,) and such it was intended
to be by the arbitrators, and so it was understood by the appellee, else why did
he at once remit exactly one-half of the verdict as soon as it was returned by the

jury.




If the award be between Olof Johnson and Johnson & Farr, it is clear that
Johnson cannot recover on it in an action at law, for in that case he would be
hoth plaintiff and defendant. It was error also to allow it to go to the jury, even
if it was a good award between Johnson and Johnson & Farr, and an action at
law could bhe maintained upon it, since it was a JoiNt promise by Johnson & Farr
to pay Olof Johuson, while the suit was brought against Farr, one of the firm
of Johnson & Farr, and the promise or award is not mutual between the parties
to the record.

Ve
The award is not final ; it does not settle Farr’s rights ; yetit is clear from the
award, that the arbitrators undertook to award that he had rights, and they say
in the fifth point of the award “that the assets of Johnson & Farr unsettled and
not collected, shall be divided as per contract of April 26th, 1857,” but it is im-
possible to tell either from the award or from any extrinsic matter, what assets
were unsettled and not collected.

If Farr can take nothing under the award, when the arbitrators evidently in-
tended that he should have something, he ought certainly not to be compelled to pay
anything to Johnson, and if the award is uncertain as to the extent of Farr’s rights,
it is wholly void.

Kyd on awards, 248 & 249.

Certainty to a common intent, is requisite in an award, to make it binding,
and this certainty is required in each and every of the findings in the award, and
if Farr’s rights are not determined by the award, it would notbe in accordance
with common justice, to say that his liabilities are found, and that he shall be
held to perform them. .

If from the tenor of the award, the arbitratars appear to have intended that
the award should be mutual, awarding something in favor of each of the parties,
and that which is awarded on one side be void, so that the performance of it can-

not be enforced, the award is void for the whole, because that mutuality which the

arbitrators intended, cannot be preserved.
Kyd. on awards p. 247.

If a part of the award is void, and the void part is so connected with the rest
as to affect the justice of the case between the parties, the whole of the award is
void.

Kyd on awards. 246.

The Court should have granted a new trial. The evidence showed that Farr
revoked the authority of the arbitrators, before the award was made. The wit-
ness Pierce, swears to Farr’s language to the arbitrators, which clearly shows that
Farr intended to revoke the authority given to the arbitrators.
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The Court erred, in allowing the written award signed by Wiley, Jones and
Bond, to be given in evidence to the jury.

The authority given to arbitrators, should not be imperfectly exercised, since
the obligation to perform the award arises exclusively from the promise contained
in the submission. And all matters in difference which are recited in the submis-

sion, should be determined by the award.

Cald. on Art. 226.

Ibid, 236.
The award does not determine all the matters of difference recited in the sub-
mission. The submission, is a submission of the differences, in relation to the settle-
ment of business of Johnson & Farr, while the award, is an award on the bill of
account of Johnson against Johnson & Farr, and the award does not find that
other differences do not exist, which it should do, in order to be upheld under the

submission.
Cald. on Arxt. 236

The award is not made in pursuance of the terms of the submission ; it is not
between the PArTIES to the submission, but between Olof Johnson and Johnson

& Farr.

II.
<~ It is not sufficient, in order to make an award good, that the parties as well as
“the arbitrators, should understand what is meant by it. It should be in such clear

and intelligible terms, that every one who reads it may comprehend it.
Gratz vs Gratz, + Rawle 411,




An award should be so plainly expressed, that each party may know from the
award itself, what he is to do, and what he may compel the other to do. It must be

certain of itself, and capable of being carried into execution without the aid of
extraneous circumstances.

Schuyler vs Van Der-Veer, 2 Caines, 235.
McDonald vs Bacon, 3 Scam, 431.
Howard vs Babcock, 21 Ills. 259.

In the case of Schuyler vs Van Der-Veer, 2d Caines, Rep. 240, the Court say,
it ought to appear from the context of the award, or from the nature of the
thing awarded, or by a manifest reference to something connected with it, what
things the parties are ordered to do.”

They also further say “if the defendant can haveno remedy to coerce the
plaintiff, to perform any part beneficial to the defendant, he ought not to be bound
to pay,” &e. Alsoin the same case, the Court say “the intention of all partiesto
an ar\bitration, is to have their controversies settled, and something ascertained
which was before doubtful.”

It does not appear from the award, what things the parties to it, or either of
them, are to do, and the further language of the Court in Schuyler vs Van Der-
Veer will properly apply to the award in this case, to wit: “TItis upon the whole
too vague, or rather senseless a paper, to be the basis of an action.”

The award in this case does not settle the controversies, but leaves Farr to seek
his remedy in some other way, than by an action on it.

IIT.

The award is based entirely upon an assumption, and the arbitrators say
“asswming that $9746,53 was the amount of indebtedness of Johnson & Farr,”
&c., &c. Tt does not find this amount to be the amount of indebtedness, and from
the award itself, it is impossible to tell what the amount of indebtedness of Jobn-
son & Farr was, and it seems clear, that the arbitrators did not know or find out
the amount to their own satisfaction, but based their award upon an assumed or
supposed state of facts, which evenin the minds of the arbitrators, might or might
not exist.

If, then, the first point in the award is a mere assumption, and not a finding of
the arbitrators, the remaining points must be uncertain, since they are based upon
the first point, and if the first point falls, the followmfr points must fall with it,

since they are so entirely dependant upon each other, that one cannot stand with-
out the aid of the rest.

IV.

The award is an award between the appellee, (Olof Johnson,) and Johnson &
Farr, (a firm composed of the appellant and appellee,) and such it was intended
to be by the arbitrators, and so it was understood by the appellee, else why did
he at once remit exactly one-half of the verdict as soon as it was returned by the

jury.




If the award be between Olof Johnson and Johnson & Farr, it is clear that
Johnson cannot recover on it in an action at law, for in that case he would be
both plaintiff and defendant. It was error also to allow it to go to the jury, even
if it was a good award between Johnson and Johnson & Farr, and an action at
law could be maintained upon it, since it was a JoINT promise by Johnson & Farr
to pay Olof Johuson, while the suit was hrought against Iarr, one of the firm
of Johnson & Ifarr, and the promise or award is not mutual between the parties
to the record.

V.

The award is not final ; it does not settle Farr’s rights ; yet it is clear from the
award, that the arbitrators undertook to award that he had rights, and they say
in the fifth point of the award “that the assets of Johnson & Farr unsettled and
not collected, shall be divided as per contract of April 26th, 1857, but it is im-
possible to tell either from the award or from any extrinsic matter, what assets
were unsettled and not collected.

It Farr can Zake nothing under the award, when the arbitrators evidently in
tended that he should have something, he ought certainly not to be compelled to pay
anything to Johnson, and if the award is uncertain as to the extent of Farr’s rights,
it is wholly void.

Kyd on awards, 248 & 249.

Certainty to a common intent, is requisite in an award, to make it binding,
and this certainty is required in each and every of the findings in the award, and
if Farr’s rights are not determined by the award, it would not be in accordance
with common justice, to say that his liabilities are found, and that he shall be
held to perform them.

If from the tenor of the award, the arbitratars appear to have intended that
the award should be mutual, awarding something in favor of each of the parties,
and that which is awarded on one side be void, so that the performance of it can-
not be enforced, the award is void for the whole, because that mutuality which the
arbitrators intended, cannot be preserved.

Kyd. on awards p. 247.

It a part of the award is void, and the void part is so connected with the rest
as to affect the justice of the case between the parties, the whole of the award is
void.

Kyd on awards, 246.

The Court should have granted a new trial. The evidence showed that Farr
revoked the authority of the arbitrators, before the award was made. The wit-
ness Pierce, swears to Farr’s language to the arbitrators, which clearly shows that
Farr intended to revoke the authority given to the arbitrators.
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POINTS FOR APPELLANT.
I.
The Court erred, in allowing the written award signed by Wiley, Jones and
Bond, to be given in evidence to the jury.
The authority given to arbitrators, should not be imperfectly exercised, since
the obligation to perform the award arises exclusively from the promise contained
in the submission. And all matters in difference which are recited in the submis-

sion, should be determined by the award.
Cald. on Art. 226.

Ibid, 236.
The award does not determine all the matters of difference recited in the sub-
mission. The submission, is a submission of the differences, in relation to the settle-
ment of business of Johnson & Farr, while the award, is an award on the bill of
account of Johnson against Johnson & Farr, and the award does not find that
other differences do not exist, which it should do, in order to be upheld under the

submission.
Cald. on Art. 286
The award is not made in pursnance of the terms of the submission ; it is not
between the PARTIES to the submission, but between Olof Johnson and Johnson
& Farr. '
101 15
It is not sufficient, in order to make an award good, that the parties as well as
“the arbitrators, should understand what is meant by it. It should be in such clear
and intelligible terms, that every one who reads it may comprehend it.
Gratz vs Gratz, + Rawle 411,




An award should be so plainly expressed, that each party may know from the
award itself, what he is to do, and what he may compel the other to do. It must be
certain of itself, and capable of being carried into execution without the aid of
extraneous circumstances.

Schuyler vs Van Der-Veer, 2 Caines, 235.
MecDonald vs Bacon, 3 Scam, 431.
Howard vs Babcock, 21 Tlls. 259.

In the case of Schuyler vs Van Der-Veer, 2d Caines, Rep. 240, the Court say,
“it ought to appear from the context of the award, or from the nature of the
thing awarded, or by a manifest reference to something connected with it, what
things the parties are ordered to do.”

They also further say “if the defendant can have no remedy to coerce the
plaintiff, to perform any part beneficial to the defendant, he ought not to be bound
to pay,” &c. Alsoin the same case, the Court say “ the intention of all parties to
an arbitration, is to have their controversies settled, and something ascertained
which was before doubtful.”

It does not appear from the award, what things the parties to it, or either of
them, are to do, and the further language of the Court in Schuyler vs Van Der-
Veer will properly apply to the award in this case, to wit: “Itis upon the whole
too vague, or rather senseless a paper, to be the basis of an action.”

The award in this case does not settle the controversies, but leaves Farr to seek
his remedy in some other way, than by an action on it.

1AL,

The award is based entirely upon an assumption, and the arbitrators say
“assuming that $9746,53 was the amount of indebtedness of Johnson & Farr,”
&c., &e. Tt does not find this amount to be the amount of indebtedness, and from
the award itself, it is impossible to tell what the amount of indebtedness of John-
son & Farr was, and it seems clear, that the arbitrators did not know or find out
the amount to their own satisfaction, but based their award upon an assumed or
supposed state of facts, which even in the minds of the arbitrators, might or might
not exist. y

If, then, the first point in the award is a mere assumption, and not a finding of
the arbitrators, the remaining points must be uncertain, since they are based upon
the first point, and if the first point falls, the following points must fall with it,
since they are so entirely dependant upon each other, that one cannot stand with-
out the aid of the rest.

IV.

The award is an award between the appellee, (Olof Johnson,) and Johnson &
Farr, (a firm composed of the appellant and appellee,) and such it was intended
to be by the arbitrators, and so it was understood by the appellee, else why did
he at once remit exactly one-half of the verdict as soon as it was returned by the

jury.




If the award be between Olof Johnson and Johnson & Farr, it is clear that
Johnson cannot recover on it in an action at law, for in that case he would be
hoth plaintiff and defendant. It was error also to allow it to go to the jury, even
if it was a good award hetween Johnson and Johnson & Farr, and an action at
law could be maintained upon it, since it was a joiNt promise by Johnson & Farr
to pay Olof Johuson, while the suit was brought against Farr, one of the firm
of Johnson & Farr, and the promise or award is not mutual between the parties
to the record.

Ve

The award is not final ; it does not settle Farr’s rights ; yetit is clear from the
award, that the arbitrators undertook to award that he had rights, and they say
in the fifth point of the award “that the assets of Johnson & Farr unsettled and
not collected, shall be divided as per contract of April 26th, 1857,” but it is im-
possible to-tell either from the award or from any extrinsic matter, what assets
were unsettled and not collected.

If Farr can take nothing under the award, when the arbitrators evidently in-
tended that he should have something, he ought certainly not to be compelled to pay
anything to Johnson, and if the award is uncertain as to the extent of Farr’s rights,

it is wholly void.
Kyd on awards, 248 & 249.

Certainty to a common intent, is requisite in an award, to make it binding,
and this certainty is required in each and every of the findings in the award, and
if Farr’s rights are not determined by the award, it would not be in accordance
with common justice, to say that his liabilities are found, and that he shall be
held to perform them.

If from the tenor of the award, the arbitratars appear to have intended that
the award should be mutual, awarding something in favor of each of the parties,
and that which is awarded on one side be void, so that the performance of it can-
not be enforced, the award is void for the whole, because that mutuality which the

arbitrators intended, cannot be preserved.
Kyd. on awards p. 247.

If a part of the award is void, and the void part is so connected with the rest
as to affect the justice of the case between the parties, the whole of the award is
void.

Kyd on awards. 246.

The Court should have granted a new trial. The evidence showed that Farr
revoked the authority of the arbitrators, before the award was made. The wit-
ness Plerce, swears to Farr’s language to the arbitrators, which clearly shows that
Farr intended to revoke the authority given to the arbitrators.
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SUPREME COURT.
ABSTRACT OF RECORD.,

—_———— § E— -

OLOF JOHNSON, Appellee,
GEORGE FARR, Appellant.

}\Appeal from Henry.

KNOX, EUSTACE & REED, H. BIGELOW & 1. G. FROST,
Attorneys for Appellee, Attorneys for Appellant.

THis was an action of assumpsit, commenced by appel-
lee, against appellant, to the Special April Term, A.D. 1860, of
the Henry Circuit Court, upon an award of arbitrators. Upon
the application of the appellant the case was continued until
the October Term, A. D. 1860, when it was tried before the
Hon. Jomx H. Howe, Judge, and a jury.

To the plaintiff’s declaration the defendant interposed
three pleas: 1st, general issue ; 2d, that the appellant revoked
the submission, or agreement to arbitrate, before the award
was made, and that the revocation was in writing, and notice
was given to the arbitrators; 8d, that the appellant revoked
the submission, verbally, before the award was made, and
notified the arbitrators and the appellee of the revocation.
On the first plea the appellee took issue. To the second plea
he replied : 1st, that the defendant did not revoke the submis-




*)

sion before the award was made ; 2d, that the defendant did
not notify the plaintiff of the revocation hefore the making
of the award ; and to defendant’s third plea, the plaintiff re-
plied : 1st, that the defendant did not revoke the submission
before the making of the award ; 2d, that the plaintiff did not
have notice of the revocation,—on all of which the defend-
ant took issue.

The plaintiff (Johnson) firt offered in evidence a written
instrument, of which the following is a copy, to wit:

“ Olof Johnson and George Farr propose to arbitrate the
‘“ differences between them, in relation to settlement of husi-
“ ness of Johnson & Farr, in hands of Olof Johnson for set-
“ tlement. Olof Johnson is to be plaintiff and George Farr
“ defendant ; each party is to choose a person to be entirely
“ disinterested, and not to be involved in any business or other
“ transactions so as to be liable to be influenced unduly in
“ favor of, or against either party. The two persuns they
“ choose to choose a third person. The said parties to each
“ be his own attorney in the case. The decision of the arbi-
“ trators to be binding and final upon the parties arbitrating.
“ The said arbitration to take place on Wednesday, Nov. 30,
“’59, at 10 o’clock of said day. The parties have agreed up-
“ on John I. Bennett as the third vian.

(Signed) . “ O. Jonnson,
“ Geo. Farg.

And the plaintiff at the sam: time called as a witness
(Claudius Jones, who testified as follows, to wit: “Know plain-
tiff and defendant; know the hand-writing of each of them;
this paper is signed by both of them, in tueir hand-writing,
and they both acknowledged to me that they had signed it.”

The plaintiff’s attorney then proposed to read the paper
in evidence to the jury, to which the defendant objected; the
Court overruled the objection, and allowed said paper to be
read to the jury, and defendant then and there at the time ex-
cepted to the ruling of the Court.
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The plaintiff’ then proposed to ofter in evidence the writ-
ten award on which this action is bronght, of w hich the fol-
lowing is a copy, to wit :
] “ GaLva, Nov. 30, 1859.
« We, the arbitrators between Olof Johnson, plaintitt,
“ and George Farr, defendant, agree on the following points

“in the bill of ()lof Johnson against Johnson & Farr:

« 1st. Assuming that $9,746.53 was the am’t of indebt-
« edness of Johnson & Farr, that Olof Johnson shall be
« allowed exchange on such am’t of indebtedness as was paya-
« ble in New York, at the rate of one and half per cent.
«9d, That in the item charged costs and expenses, one
« hundred and twenty-five dollars shall be deducted.
« 30. That Olof Johnson shall be allowed interest at rate
“ of six per cent. on am’t of indebtedness, less O. Johnson’s
« credits to Johnson & Farr as per bill of July 16th, 1859, for
¢ &7.338.72, from April 26th, 1857, to Nov. 30th, 1859.
« 4th. That the motion of defendant for non-suit,for cause
« of non-fulfillment of contract, be overruled, and Olof Jolm-
“ son be allowed 15 pér cent. commission, as per contract, on
“ amonnt of indebtedness.
« 5th. That the assets of Johnson & Farr, unsettled and not
“ collected, shall be divided as per contract, of April 26th,
85T
« gth. That we find balance due Olof Johnson of
« $4502.47. '
“ CLAUDIUS JONES,
(Signed) “« Wi L. Witry,
“« Ex. S. Boxp.”

And the plaintiff at the same time again called Claudius
Jones, who testified as follows: “I was one of the arbitrators
pamed in the award. I acted with Wiley and Bond, and went
into the arbitration at the request of Farr. This is the agree-
ment under which we acted. (Submission here shown to wit-
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The plaintitt then proposed to ofter in evidence the writ-
ten award on which this action is brought, of which the fol-
lowing is a copy, to wit: ,
“ AaLva, Nov. 30, 1859.
« We, the arbitrators between Olof Johnson, plaintitt,
“ and George Farr, defendant, agree on the following points
“ in the Dbill of Olof Johnson against Johnson & Farr:
« 1st. Assuming that $9,746.53 was the am’t of indebt-
« odness of Johnson & Farr, that Olof Johnson shall be
« allowed exchange on such am’t of indebtedness as was paya-
« hle in New York, at the rate of one and half per cent.
«9d, That in the item charged costs and expenses, one
« hundred and twenty-five dollars shall he deducted.
« 3. That Olof Johnson shall be allowed interest at rate
« of six per cent. on am’t of indebtedness, less O. Johnson’s
« credits to Johnson & Farr as per bill of July 16th, 1859, for
« &7 33872, from April 26th, 1857, to Nov. 30th, 1859.
« 4th. That the motion of defendant for non-suit,for cause
« of non-fulfillment of contract, be overruled, and Olof John.
« son be allowed 15 per cent. commission, as per contract, on
« amount of indebtedness. ’
« 5th. That the assets of Johnson & Farr, unsettled and not
« collected, shall be divided as per contract, of April 26th,
¢ 1857,
« 6th. That we find balance due Olof Johnson of
“ $4502.47.
“ CLAUDIUS JONES,
(Signed) “« Wa. L. Wiey,
“ Ex. S. Bonp.”

And the plaintiff at the same time again called Claudius
Jones, who testified as follows : “I was one of the arbitrators
named in the award. I acted with Wiley and Bond, and went
into the arbitration at the request-of Farr. This is the agree-
ment under which we acted. (Submission here shown to wit-




4

ness.)  We met Nov. 30, 1859, at the Railroad office in Gal-
va. Both plaintiff and defendant were present, and the three
arbitrators, Wiley, Bond and myself, chosen by the parties
under the submission. We heard the statements of parties.
(Award here shown witness.) That is the paper made and
declared as the award.  The other arbitrators signed it, and
I signed it also. We agreed, on the date of the award,—that

1s, Nov. 80th, 1859.” .

Cross-Ex.—“T was requested by Farr to act as arbitrator,
about the middle of afternoon of Nov. 30th. No person was
present at the time. I vefused to act at first.  Johnson and
Farr then both requested me to act, and I consented. They
both said they had come to arbitrate, and produced the agree-
ment they had made on the subject. They said they had
failed to settle their business themselves, and had agreed to
leave it to Wiley, Bond and myself, and were agoing to abide
by our decision. They had agreed on Bond and Wiley some
days previous, and had not agreed on me until that day. I
took the place of Bennett, who declined to act.

“Johnson produced bill of his account between Olof
Johnson and Johnson & Farr. This is the bill. (Witness
here produced the bill as follows) :

Jonnsox & FArg,,in account with Oror JorNsox.

To amount of indebtedness |( By totalam’t of cash collect-
paid, asssumed July 1,’57$9,746 53 | “ed from notes and acc’ts
To exchange on $8,345.49, ' ; rec'd July 1, ’57, $6,473 77
paid in New York, at 3 per {| ByAnderson & Hartzell’'s acet 627 10
cent, . : - . 250 36 || By Henry Wald : . 1598
To costs and expenses on || By excess of O. Johnson, . 161 &7
collections, . . 2D SIZI _
—_— Total . . . 87,3383 72
Total, . . . $10,249 41’ Interest on above to date, 1,498 43
Interest on above : _
to date, $2,092 47 | $8,837 15
Com’s for paying | Balance, . . 8 5,042 13
indebtedness, as I
per agreement, 1,537 40-3,629 87
513,879 28 $13,879 23

To balance, - $5,042 13
E. & O. E. Jury 16, 1859.
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“This is the bill we were arbitrating; that is, the ac-
counts of Johnson & Farr, in the hands of Olof Johnson for
scttlement. Mur. Johnson presented this bill, and claimed that
the indebtedness was from Johnson & Farr to Mr. Johnson ;
the submission was a submission of the charges contained in
that bill. ‘

“ We commenced at 4 o’clock on the 30th of November. It
was about 10 o’clock when the parties left for us to make np
a decision.  After the parties left the room, Wiley and my-
self agreed on the points. Parties then came into the room,
and we told them we would come in and announce the award
to them in the morning.

« There was no balance struck that night; we had not
put it together. We met next morning between 8 and 9
o'clock. The award was signed not far from 9 o’clock. I
think we corrected the award before it was signed. That cor.
rection changed the result. This was a clerical error in figur-
ing the per cent.”

The witness being re-examined by the plaintiff, stated :

“That sum of $9,746.53 was agreed on as the amount of
indebtedness. We agreed on the rate of exchange Johnson
was to be allowed. Farr objected to having attorneys. The
amount of deduction was agreed on that night. The rate of
interest was ~ot fixed that night, on the amount of indebted-
ness; the rate was agreed on.

“ The motion of Farr for non-suit was overruled that night.
The uncollected assets were agreed on that night. The basis
of calculation was agreed on that night. There was nothing
to be done but the process of addition. We called on the
parties and notified them that we had agreed on the points.
‘We did not state our judgment, or how we had agreed, but
simply that we had agreed. The non-suit claimed by Farr
was acted on previous to his coming in.”

The counsel for the appellee then offered to read the
award in evidence to the jury,to which the defendant objected.
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The Court overruled said objections, and allowed the award
to be read to the jury, to which ruling and judgment of the
Court the said defendant, by his attorneys, then and there at
the time, objeeted. Loceriletl

The plaintift here lested his case.

The defendant then called Nelson Pierce as a witness, who
testified as follows :

«T reside at Galva. I know the parties to this suit. I
know Jones, Wiley, and Bond, the arbitrators spoken of. I
was present some of the time during the arbitration. I was
present when Farr made his motion for a non-suit. That was
the evening of the first day. He called for a non-suit. He
declined having anything more to do with the arbitration. He
so stated to the arbitrators. There was no award then made
that I knew of. It was on the 30th of November. It was spo-
ken of that night about their coming together next morning.
I do not recollect whether Farr had a statement in writing to
read to them. We all left together. There was no award
announced that night, in my presence. Some points may have
been spoken of. I could not say whether the arbitrators de-
cided on the motion for a non-suit or not. They went right
on with their business.”

On cross-examination, .the witness stated :

“I was called there to make a statement. Farr called for
a non-suit. I can’t tell the exact words he used. Farr parti-
cipated in the business that was going on, after his motion for
a non-suit. I think we all went out together. I think the

arbitrators said they had made some points.

Farr came back
again.”

The witness being re-examined by defendant, further stat-
ed: “Farr and I went away, and then came back that night.
I think that was the time Farr called for a non. suit. I under-

stood him to say that he declined having anything more to do

with the arbitration. This was near lns lun«ruaore . ‘Gentle-
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men, Il have nothing further to do with it.”  There was a

considerable arguing about it.”

The defendant then called Claudius Jones, who testified as

follows :
“This arbitration commenced on the afternoon of the 30th

of November; this award was signed the next day, and also
drawn up next day.”

A paper, of which the following is a copy, was here shown
to the witness, to wit:

“ Feorge IFarr, on the point of comnissions, $1,537.40, 1n-
“gisted that Mr. Johnson was not entitled to any commission,

“ because he (Johnson) had not yet settled the business of the
““firm of Johnson & Farr, and that this item of commissions

" “could not be charged until he (Johnson) had settled the

“husiness of the firm, as per contract; that said Johnson had
“not used diligence in the collection of the debts, as con-
« tracted, and that for nonfulfilment of the contract on his
“ (Johnson’s) part, that Farr was entitled to a non-suit, and that
“ Farr insisted that this point should be settled before further
“ progress in the case should be had, and at this point in the case
“ notified the arbitrators, or two of them, Claudius Jones and
“ Bmery S. Bond, that he would withdraw from the arbitra-
“tion, and would go no further in the case. This notice was
“given to the said arbitrators before making out their award.
“ Signed, Exmzrry S. Bonb,
“CrAuprus JoNEs.”

Whereupon he stated: ¢ This is acopy of the paper brought
in by Farr for me to sign. The original paper is lost. I will
not swear it is an exact copy; the heading of it was true
and we signed it ; we did not read it all ; relied on Mr. Farr
for its being correct ; it is not correct. That was the only pa-
per signed by Bond and myself. All three of the arbitrators
were there when the award was made. This other paper was
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presented two hours after the award was made. An award
had been made and declared before it was signed.”

H. Bigelow was then sworn on the part of the defendant,
and testified that he saw the paper spoken of by the witness
Jones, in Jones' possession, and that it was signed by Jones
and Bond ; knows their hand-writing, and that the foregoing
is an exact copy of it, taken by him and _compared with the
original. :

On cross-examination, the witness swore that he was attor-
ney for Farr at the time he took the copy. _

George Farr, the defendant, was then sworn to prove the
loss of said paper, and stated that it had never been in his
possession since he gave it to Jenes.

Thereupon the said copy was read in evidence to the jury,
when the defendant rested his case. _

This was all the evidence offered in the case by either party.

The Court then instructed the jury for the plaintift as fol-
lows, to wit:

1st. It the jury believe that the parties signed the paper
introduced, in writing, submitting their differences to arbitra.
tors, and afterwards selected and agreed upon Claudius Jones,
Wmn. L. Wiley, and E. S. Bond, as such arbitrators, that they
and the parties met at Galva on the 30th day of November,
1859, and proceeded to the hearing of the matters submitted,
and that the arbitrators afterwards, on that day or the next
day, made their decision and award between the parties and
notified them thereof, the jury will find for the plaintiff the
amount of money found by such award, in favor of the plain-
tiff, and against the defendant, unless the jury further find
from the evidence, that the defendant revoked the agreement
of submission before the making of the decision and award by
the arbitrators.

2d. Although no technical words are necessary to consti-
tute a revocation of the agreement of submission, yet it is ne-
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cessary, in order to constitute .a revocation by the defendant,
that he should, by the use of the word “revoke,” or of other
words, clearly and distinetly inform the arbitrators that he ve-
voked or annulled the agreement submitting the case to them.

3d. A mere méntion, by the defendant, before the arbitra-
tors, for a non snit’,\ is not a revocation of an agreement of sub-
mission to arbitration.

4th. If the jury find from the evidehce that the only evi-
dence offered by defendant to show a revocation of the agree-
ment of submission, was a statement or agrecment made by
the defendant on a motion before the arbitrators for a non-suit,
and that thereafterwards the defendant cortinued hefore said
arbitrators, and participated in the trial and argued or dis-
cussed the questions afterwards arising before them, and was
also present at the decision, such further participation, if any,
is evidence tending to prove that there was not a revocation of
the submission to arbitration.

5th. The paper signed by Emery-S. Bond and Claudius
Jones, and purporting to be a statement ar certificate as to
what occured before them, is Nor evidence to prove the state-
ments of the defendant, Farr, before the,arbitrators.

To the giving of each of which instructions the defendant,
by his attorneys, objected ; the Court overruled the objections
and gave the instructions and each of them as asked ; to which

ruling and judgment of the Court the defendant then and there
and at the time excepted.

The counsel for the defendant then réquested the Court to

give the following instructions on behalf of the defendant; to
wit :

Ist. No recovery can be had upon the written award of-
fered in evidence, the same being indefinite and uncertain.

2d. No recovery can be had upon the written award of:
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fered in evidence, for a greater sum than one-half of $4,502.47,
and legal interest from the date of said award, viz., one-half
the sum in said award stated, with interest.

7th. The plaintiff is not entitled to recover on the award in
evidence without showing compliance with its terms on his
part, and tender or offer to Farr of the portion of the assets
of the firm of Johnson & Farr to whi¢h Farr was entitled by
the terms of the award.

The Court refused to give the instructions, or either of
them, to the jury; to which ruling and judgment of the Court,
the attorneys for the defendant then and there at the time
excepted.

The jury on the same day (Oct. 31st, 1860) found a ver-
dict for the plaintiff, and assessed his damages at §4,750,10;
and the defendant thereupon filed a remitittur on said verdict
in the following words and figures, to wit:

¢ $92,875.05. Of the above amount the plaintiff remits
the amount of two thousand three hundred and seventy-five
dollars and five cents. (Signed) Oror Jomxsox.
“ November 1st, 1560.”

°

Thereupon the defendant entered his motion for a new
trial, for the following reasons, to wit:

1st. The Court erred in giving the several instructions
asked for by the plaintift.

9d. The Court erred in not giving the several instructions
asked for by the defendant, and refused by the Court.

3d. The refusal of the Court to give the several instructions
asked by the defendant was erroneous as to each several and
separate instruction so asked by defendant and refused.

4th. The Court erred in rejecting the evidence offered by
the defendant.
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5th. The Court erred in admitting the evidence offered by
the plaintiff, and objected to by the defendant.
6th. The verdict is against the evidence.
The Court overruled the motion for a new trial—to which
judgment and ruling of the Court the defendant then and

there at the time excepted.

The Court then rendered judgment on the verdict in the

following words, to wit:

“ Tt is therefore considered and adjudged by the Cout,
that the plaintiff have and recover of the defendant the said
sum of four thousand seven hundred and fifty dollars and ten
cents judgment (subject to the aforesaid remittance), together
with his costs in that behalf expended, and that he have ex-
ecution therefor.”

The defendant prayed that a bill of exceptions might be
signed, which was done, and for appeal, which was granted,
and bond filed according to law.
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SUPREME COURT.
ABSTRACT OF RECORD,

OLOF JOHNSON, Appellee,). . :
vs. Appeal from Henry.
GEORGE FARR, Appellant.

KNOX, EUSTACE & REED, H. BIGELOW & T. G. FROST,

Attorneys for Appellee, ;»lilnrnell/.? Sfor Appellant.

1 Tmis was an action of assumpsit, commenced by appel-

lee, against appellant, to the Special April Term, A.D. 1860, of

3 the Henry Circuit Court, upon an award of arbitrators. Upon

the application of the appellant the case was continued until

90 the October Term, A. D. 1860, when it was tried before the
Hon. Jomax H. Hows, Judge, and a jury.

To the plaintift’s declaration the defendant interposed

12 three pleas: 1st, general issue; 2d,that the appellant revoked

the submission, or agreement to arbitrate, before the award

was made, and that the revocation was in writing, and notice

18 was given to the arbitrators; 3d, that the appellant revoked

the submission, verbally, before the award was made, and

14 notified the arbitrators and the appellee of the revocation.

12 On the first plea the appellee took issue. To the second plea

16 he replied: 1st, that the defendant did not revoke the submis-
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sion before the award was made ; 2d, that the defendant djd
not notify the plaintiff «of the revocation bhefore the making
of the award ; and to defendant’s third plea, the plaintifY re-
plied : 1st, that the defendant did not revoke the submission
before the making of the award; 2d, that the plaintiff did not
have notice of the revocation,—on all of which the defend-
ant took issue.

The plaintiff (Johnson) first offered in evidence a written
instrument, of which the following is a copy, to wit:

“ Olof Johnson and George Farr propose to arbitrate the
“ differences between them, in relation to settlement of busi-
“ ness of Johnson & Farr, in hands of Olof Johnson for set-
“ tlement.. Olof Johnson is to be plaintiff and George Farr
* defendant; each party is to choose a person to be entirely
“ disinterested, and not to be involved in any business or other
“ transactions so as to be liable to be influenced unduly in
“ favor of, or against either party. The two persons ‘they
“ choose to choose a third person. The said parties to each
“ be his own attorney in the case. The decision of the arbi-
« trators to be binding and final upon the parties arbitrating.
“The said arbitration to take place on Wednesday, Nov. 30,
‘759, at 10 o’clock of said day. The parties have agreed up-
“ on John I. Bennett as the third man.

(Signed) “ 0. Jonxsoy,
“ Geo. Farg.

And the plaintiff at the same time called as a witness
Claudius Jones, who testified as follows, to wit: “Know plain-
tiff and defendant; know the hand-writing of each of them :
this paper is signed by both of them, in their hand-writing,
and they both acknowledged to me that they had signed it.”

The plaintiff’s attorney then proposed to read the paper
in evidence to the jury, to which the defendant objected ; the
Court overruled the objection, and allowed said paper to be
read to the jury, and defendant then and there at the time ex-
cepted to the ruling of the Court.
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The plaintift then proposed to offer in evidence the writ-
ten award on which this action is brought, of which the fol-
lowing is a copy, to wit :

« GaLva, Nov. 30, 1859.

« We, the arbitrators between Olof Johnson, plaintiff,
« and George Farr, defendant, agree .on the following points
« in the bill of Olof Johnson against Johnson & Farr:

« 1st. Assuming that $9,746.53 was the am’t of indebt-
« odness of Johnson & Farr, that Olof Johnson shall be
« gllowed exchange on such am’t of indebtedness as was paya-

«le in New York, at the rate of one and half per cent.

«9d, That in the item charged. costs and expenses, one
« hundred and twenty-five dollars shall be deducted.
« 30, That Olof Johnson chall be allowed interest at rate
« of six per cent. on am’t of indebtedness, less O. Johnson’s
« oredits to Johnson & Farr as per bill of July 16th, 1859, for
« &7 338.72, from April 26th, 1857, to Nov. 30th, 1859.
« 4¢h. That the motion of defendant for non-suit, for cause
« of non-fulfillment of contract, be overruled, and Olof John-
« gon be allowed 15 per cent. commission, as per contract, on
« gmount of indebtedness.
« 5th. That the assets of Johnson & Farr, unsettled and not
« gollected, shall be divided as per contract, of April 26th,
L85,
« gth. That "we find balance due Olof Johnson of
« 84502.47.
“ CLAUDIUS JONES,
(Signed) - ¢ Wa. L. WiLry,
‘ “ Ex. S. Bonn.”

And the plaintiff at the same time again called Claudius
Jones, who testified as follows: «T was one of the arbitrators
named in the award. I acted with Wiley and Bond, and went
into the arbitration at the request of Farr. This is the agree-
ment under which we acted. (Submission here shown tocwit-
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ness.) We met Nov. 30, 1859, at the Railroad oftice in Gal-
va. Both plaintiff and defendant were present, and the three
arbitrators, Wiley, Bond and myself, chosen by the parties
under the submission. We heard the statements of parties.
(Award here shown witness.) That is the paper made and
declared as the award.  The other arbitrators signed it, and ‘
I signed it also. We agreed, on the date of the award,—that
is, Nov. 80th, 1859.” .

Cross-Ex.—“ I was requested by Farr to act as arbitrator,
about the middle of afternoon of Nov. 30th. No person was
present at the time. I vefused to act at first.  Johnson and
Farr then both requested me to act, and I consented. They
bhoth said they had come to arbitrate, and produced the agree-
ment they had made on the subject. ~They said they had
failed to settle their business themselves, and had agreed to
leave it to Wiley, Bond and myself, and were agoing to abide
by our decision. They had agreed on Bond and Wiley some
days previous, and had not agreed on me until -that day. I
took the place of Bennett, who declined to act.

«Johnson produced bill of his account between Olof
Johnsou and Johnson & Farr. This is the bill.  (Witness
here produced the bill as follows) :

Jomxsox & FArr, in account with Oror JoHNsON.

To amount of indebtedness By totalam’t of cash collect-

paid, asssumed July 1,57 §9,746 53 ! ed from notes and acc’ts
To exchange on $8,345.49, | rec'dJuly 1, ’57, $6,473 77
paid in New York, at3 per || ByAnderson & Hartzell’'sacct 627 10
cent, . . . . 25036 By Henry Wald < NGo8
To costs and expenses on By excess of O.Johnson, . 161 87
collections, 252 52 _
_ Total . . . $7,338 72
Total, ; % . $10,249 41 | Interest on above to date, 1,493 43
Interest on above R S
to date, o 92,002 47 $3,837 15
Com’s for paying Balance, . . . 5,042 13
indebtedness, as
per agreement, 1,537 40-3,629 87
$13,879 28 $13,879 23
To balance, - £5,042 13

E. & O. E. Jury 16, 1859.
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«This is the bill we were arbitrating; that is, the ac-
counts of Johnson & Farr, in the hands of Olof Johnson for
settlement. Mr. Johnson presented this bill, and claimed that
the indebtedness was from Johnson & IFarr to Mr. Johnson ;
‘the submission was a submission of the charges contained in
that hill.

“ We commenced at 4 o’clock on the 30th of November. It
was about 10 o’clock when the parties left for us to make up
a decision. After the parties left the room, Wiley and my-
self agreed on the points. Parties then came into the room,
and we told them we would come in and announce the award
to them in the morning.

« There was no balance struck that night; we had not
put it together. We met next morning between 8 and 9
o'clock. The award was signed not far from 9 o’clock. I
think we corrected the award before it was signed. That cor-
rection changed the result. This was a clerical error in figur-
ing the per cent.”

The witness being re-examined by the plaintiff, stated :

“ That sum of $9,746.53 was agreed on as the amount of
indebtedness. We agreed on the rate of exchange Johnson
was to be allowed. Farr objected to having attorneys. The
amount of deduction was agreed on that night. The rate of
interest was yor fixed that night, on the amount of indebted-
ness; the rate was agreed on.

“ The motion of Farr for non-suit was overruled that night.
The uncollected assets were agreed on that night. The basis
of calculation was agreed on that night. There was nothing
to be done but the process of addition. We called on the
parties and notified them that we had agreed on the points.
We did not state our judgment, or how we had agreed, but
simply that we had agreed. The non-suit claimed by Farr
was acted on previous to his coming in.”

The counsel for the appellee then offered to read the
award in evidence to the jury,to which the defendant objected.
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The Court overruled said objections, and allowed the award
to be read to the jury, to which ruling and judgment of the
Court the said (1efendant by his ‘Itt()lllt‘)~ then and there at
the time, objected. .© Ty Jeth
The plaintiff here rested his case.
The defendant then called Nelson Pierce as a witness, who
testified as follows :

«T reside at Galva. I know the parties to this suit. I
know Jones, Wiley, and Bond, the arbitrators spoken of. I
was present some of the time during the arbitration. T was

present when Farr made his motion for a nonsuit. That was
the evening of the first day. He called for a non-suit. He
declined having anything more to do with the arbitration. He
so stated to the arbitrators. There was no award then made
that I knew of. It was on the 30th of November. It was spo-
ken of that night about their coming together next morning,
[ do not recollect whether Farr had a statement in writing to
read to them. We all left together. There was no award
announced that night, in my presence. Some points may have
been spoken of. I could not say whether the arbitrators de-
cided on the motion for a non-suit or not. They went right
on with their business.”

On cross-examination, the witness stated :

“I was called there to make a statement. Farr called for
a non-suit. I can’t tell the exact words he used.  Farr parti-
cipated in the business that was going on, after his motion for
a non-suit. I think we all went out together. I think the
arbitrators said they had made some points. Farr came back
again.”

The witness being re-examined by defendant, further stat-
ed: “Farr and I went away, and then came back that night.
I think that was the time Farr called for a non-suit. I under
stood him to say that he declined having anything more to do
with the arbltratxon This was near hxs language: ¢ Gentle-
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men, P11 have nothing further to do with it.” There was =
considerable arguing about it.” :

The defendant then called Clandius Jones, who testified as
follows :

« This arbitration commenced on the afternoon of the 30th
of November; this award was signed the next day, and also
drawn up next day.”

A paper, of which the following is a copy, was here shown
to the witness, to wit:

“ George Farr, on the point of commissions, $1,537.40, in-

« gisted that Mr. Johnson was not entitled to any commission,
“ because he (Johnson) had not yet settled the business of the
« fipm of Johnson & Farr, and that this item of commissions
¢ could not be charged until he (Johnson) had settled the
“ husiness of the firm, as per contract; that said Johnson had
“not used diligence in the collection of the debts, as con-
« tracted, and that for non-fulfilment of the contract on his
“ (Johnson’s) part, that Farr was entitled to a non-suit, and that
« Farr insisted that this point should be settled before further
« progress in the case should be had, and at this point in the case
« potified the arbitrators, or two of them, Claudius Jones and
« Emery S. Bond, that he would withdraw from the arbitra-
« tion, and would go no further in the case. This notice was
“ given to the said arbitrators before making out their award.
“ Signed, Earry S. Bonp,
“ CrAuDIUS JONES.”

Whereupon he stated: “ This is acopy of the paper brought
in by Farr for me to sign. The original paper is lost. Iwill
not swear it is an exact copy; the heading of it was true
and we signed it ; we did not read it all; relied on Mr. Farr
for its being correct ; it is not correct. That was the only pa-
per signed by Bond and myself. All three of the arbitrators
were there when the award was made. This other paper was
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presented two hours after the award was made. An award
had been made and declared before it was signed.”
. O

1 Bigelo\v was then sworn on the part of the defendant,
and testified that he saw the paper spoken of by the witness
Jones, in Jones' possession, and that it was signed by Jones
and Bond ; knows their hand-writing, and that the foregoing
is an exact copy of it, taken by him and compared with the
original.

On cross-examination, the witness swore that he was attor-
ney for Farr at the time he took the copy.

George Farr, the defendant, was then sworn to prove the
loss of said paper, and stated that it had never been in his
possession since he gave it to Jones.

Thereupon the said copy was read in evidence to the jury,
when the defendant rested his case.

This was all the evidence offered in the case by either party.

The Court theu instracted the jury for the plaintift as fol-

lows, to wit:

1st. If the jury believe that the parties signed the paper
introduced, in writing, submitting their differences to arbitra.
tors, and aftery -ards selected and agreed ﬁpon Claudius Jones,
Wm. L. Wiley, and E. S. Bond, as such arbitrators, that they
and the parties met at Galva on the 30th day of November,
1859, and proceeded to the hearing of the matters submitted,
and that the arbitrators afterwards, on that day or the next
day, made their decision and award between the parties and
notified them thereof, the jury will find for the plaintiff the
amount of money found by such award, in favor of the plain-
tiff, and against the defendant, unless the jury further find
from the evidence, that the defendant revoked the agreement
of submission before the making of the decision and award by
the arbitrators.

9d. Although no technical words are necessary to consti-
tute a revocation of the agreement of submission, yet it is ne-
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cessary, in order to constitute a revocation by the defendant,
that he should, by the use of the word “ revoke,” or of other
words, clearly and distinetly inform the arbitrators that he ve-
voked or annulled the agreement submitting the case to them.,

3d. A mere mention, by the defendant, before the arbitra.:
tors, for a non suit, is not a revocation of an agreement of sub-
mission to arbitration.

4th. If the jury find from the evidence that the only evi-
dence offered by defendant to show a revocation of the agree-
ment of submission, was a statement or agreement made by
the defendant on a motion before the arbitrators for a non-suit,
and that thereafterwards the defendant cortinued hefore said
arbitrators, and participated in the trial and argued or.dis-
cussed the questions afterwards arising before them, and
.1190 present at the decision, such further participation, if any,
s evidence tending to prove that there was not a revocation of
the submission to arbitration.

5th. The paper signed by Emery S. Bond and Claudius
Jones, and purporting to be a statement ar certificate as to
what occured before them, is Nor evidence to prove the state-
ments of the defendant, Farr, before the arbitrators.

To the giving of each of which instructions the defendant,
by his attorneys, objected ; the Court overruled the objections
and gave the instructions and each of them as asked ; to which
ruling and judgment of the Court the defendant then and there
and at the time excepted.

The counsel for the defendant then requested the Court to
give the following instructions on behalf of the defendant, to
wit :

1st. No recovery can be had upon the written award of
fered in evidence, the same being indefinite and uncertain.

2d. No recovery can be had upon the written award of-
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tered in evidence, for a greater sum than one-half of S4.502.47,
and legal interest from the date of said award, viz., one-half
the sum in said award stated, with interest.

7th. The plaintiff is not entitled to recover on the award in
evidence without showing compliance with its terms on his
part, and tender or offer to Farr of the portion of the assets
of the firm of Johnson & Farr to which Farr was entitled by
the terms of the award.

The Court refused to give the instructions, or either of
them, to the jury; to which ruling and judgment of the Court,
the attorneys for the defendant then and there at the time
excepted.

The jury on the same day (Oct. 31st, 1S60) found a ver-
dict for the plaintiff, and assessed his damages at 4,750,103
and the defendant thereupon filed a remitittur on said verdict
in the following words and figures, to wit:

“$9,375.05. Of the above amount the plaintiff remits
the amount of two thousand three hundred and seventy-five
dollars and five cents. (Signed) Oxor Jomxsox.

«“ November 1st, 1560.”

Thereupon the defendant entered his motion for a new
trial, for the following reasons, to wit:

1st. The Court erred in giving the several instructions
asked for by the plaintiff. .

9d. The Court erred in not giving the several instructions
asked for by the defendant, and retused by the Court.
g A

3d. The refusal of the Court to give the several instructions
asked by the defendant was erroneous as to each several and
separate instruction so asked by defendant and refused.

4th. The Court erred in rejecting the evidence offered by
the defendant.




5th. The Court erred in admitting the evidence offered by
the plaintiff, and objected to by the defendant.

6th. The verdict is against the evidence.

The Court overruled the motion for a new trial—to which
judgment and ruling of the Court the defendant then and

there at the time excepted.

The Court then rendered judgment on the verdict in the

following words, to wit:

“ It is therefore considered and adjudged by the Court,
that the plaintiff have and recover of the defendant the said
sum of four thousand seven hundred and fifty dollars and ten
cents judgment (subject to the aforesaid remittance), together
with his costs in that behalf expended, and that he have ex-
ecution therefor.”

The defendant prayed that a bill of exceptions might be
signed, which was done, and for appeal, which was granted,
and bond filed according to law.
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