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ABSTRACT.

Vs, Appeal from the Marion County Circuit Court.
ABNER FRANCES.

This was a suit institated on the Chancery side of the Marion Circuit Court by Bill to foreclose Mortgage by said
ABNER Fravors against Joun P. Ruvsoups, which Mortgage was given to secure the payment of two Promissory Notes,
payable to Joux G. Vaveny, for Two Thousand Dollars each bearing date Febuary 5th, 1857, one payable on the first day
of March, 1858, the other payable on the 1st day of March, 1859. :

Upon the back of which notes were the following endorsements in the words and figures following, to-wit: “Received
Dec. bth, 1857, Six hundred dollars on within Note, Jorxy G. Vauvcny ; April 24th, 1858, Received on the within note Two
hundred and sixty-four dollars ; June 3rd, 1858, Received on the within note, Two hundred dollars ; Sept. 25th, Received
on the within note, Fifty dollars; Oect. 25th, Received on the within note, Fifty dollars ; Nov. Tth, Received on within
note, One hundred dollars ; Feb. 26th, 1859, Received on the within note, Six hundred dollars ; April 6th, Received on
the with note, Fifty dollars. JOHN G. VAUGHN.”

Jonx P. Revyorps Defendant, waived service of process and entered his appearance.

Afterwards defendant was ruled to answer Complainants Bill, and on 17th of Aug., 1859, defendant filed his answer.

Showing to the Court by said answer that one C. W. Wessrex held a Mortgage on the same land against the
said Jonx G. Vaveun assignor of Asner Fraxcrs, for the sum of Four thousand dollars, which was still unsatisfied and
in full force which Mortgage was a prior incumbrance on said Land and that said Mortgage deed is recorded in Book L.,
Page, 108, of the Records of Marion Coounty.

And the said answer prays that the said C. W. Waesster be made party to this bill, and that an account be taken of
the amount due the said Wesster on his said Mortgage and that such other and further order be made as the Court may
direct, and that proceeding be stayed in this suit until said Wesster be made a party thereto. Said answer was made un-
der oath Complainant excepteld to said answer, Court sustained said exceptions.

Defendant took leave to amend ; Defendant withdrew motion to amend and the Court set aside order to amend answer
and also set aside arder sustaining exceptions to answer.

Complainant moved Court to withdraw exceptions, which was allowed. Complainant files Replication, and on the
26th day of Aug. 1859, said Wesster entered his appearance and filed his answer and asks to be made a party to said bill
and waives issning and service of process, and same day Complainant asks leave to withdraw Replication which Court
allowed.

Said WessteEr admits in his said answer, that said Jous G. Vaveny, did make, execute and deliver to him said Mort-
gage Deed to secure the payment of Four thousand dollars. G

But says in said answer that the said Mortgage Deed has been cancelled and the said Lan.ls have been entirely releas-
ed and discharged from the Lien created by said Mortgage Deed.

Said release was doly made, signed and sealed, reference made to the Record, &ec.

And the said Wess1Eer, sets np in his answer that said Vavens has paid and satisfied him the larger portion of said
Four thousand dollars. :

And that there is less than one fourth now due on said notes and Mortgage, and that sail Wesster has a Judgment in this
Court against said Vaveuy and that said Judgment is a Lien upon the lands and property of said Vaveny beth personal and real.

And that he does not hold the note described in said Mortgage from said Vaveny, but the same is on file in this C
and judgement on same.

ourt

The Court made an order that the case be referred to Jas. S. Marrin, Master in Chancery to take testimony and state
an account of the amount due and report. And Master made his veport as follows, to-wit :

On note dated Feb. 5th, 1857, due March 1st, 18:, , Balance due after deducting Credits, $413,87.
Note dated Feb. 5th, 1857, due March 1st, 1859, with ten per cent Interest from Mar. 1st, 1857, due $2000,00.
Interest on same for two years, five months, and twenty-six days, $497,63.
Balance Due, i $2,911,50.

JAS. 8. MARTIN, Master in Chancery.

And the Master further reports that said Wesster filed his answer setting up that prior to the filing of Complainants
Bill he held an incumbrance on said land for the sum of Four thousand dollars, and the said WessTer setting forth that
he had released the same, and Complainant introduced H. W. Eacax, who after being duly sworn deposed that Wesster
held a Mortgage embracing the Lands deseribed in Complainants bill; but that same had been released in full as to said
Lands, and that Mortgage of WessTir together with the Record of same is in Book L. of Marion County Records which was in-
troduced and shows that same has been released and the said Eacay  introduced the Original note and Mortgage from
said Vaveuy to Wusster and the record of t\he Court slxo\'ving that Judgment had been entered on said note.

And afterward the Master wmade this report, and cause was set down for hearing on Bill, answer and testimony.

Defendant Revxorps interposed cross motion to rule Complainant to file Replication and set cause down for hearing
at next term.

Court overraled said eross motion to which raling Dafendant excepted, and the Cause is now set down for hearing at
this Term.

And the Court heard bill answer and testimony, and ordered and adjudged decree that said defendant Jorx P. Ruy-
yoLps do within thirty days pay said complainant the sum of two thousand nine hundred eleven dollars and fifty cents, re-
ported due and in default of payment James . Martixy as Master &ec., proceed to sell said lands.

To which ruling defendant excepts and prays an appeal to this Court and defendant assigns for error.

1st. That the Court erred in denying the motion for continuance, and proceeding to pronounce its decree in that the
apparent complication of the case would under the general practice in equity suits and the statute entitle to a continuance.

m 1 . v, : -, 3 9 0 ) 1 . 3 < “ o v - -4 § o~

2nd. The Court erred in not granting the continnance in-as-much as the assignor of the complainant was not made
a party defendant which should have been done for the defendants protection against outstanding claims, and the more so
as the answer of defendant WessTeR is ambiguous as to the extent of said assignor’s to-wit :—(Jonn . VAUGHN’S) assign-
went, liability or interest.

3rd. The Court erred in not granting the continuance and setting down the cause for bearing at the then next Term,
in-as-much as defendant WEeBsTER was a new party made at the Term when decree was rendered and which the general
practice in equity recognizes as entitling to a continuance as moved for, -

’ .
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