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STATE OF ILLINOIS—HUPREME COURT,
THIRD GRAND DIVISION,

APRIL TERM THBEM.IIAO0F, A. D. 1863...

FRANCIS WARNER ]
28.
OUSHMAN, TRUE & V\"ATERMAN.;

BRIEF OF DEFNDANTS IN ERROR.

The facts are these:

March 17th, 1860, defendants filed aﬁidﬂ\’it in replevin,
alleging that they were justly entitled to the possession of 7,000
bushels of corn detained by plaintiff, &e.

Fairtield & Weld were warehouse men in Ottawa during
November and December 1st, 1859.

In November, 1859, an agreement was made between Cush-
man, True & Co., the plaintiffs, and TFairfield & }ye{d, by
which Cushman, True & Co. agreed to advance to Fairfield &
Weld money to buy corn. The corn, when purchased, was fo

- be the property of Cushman, True & C0- and should be ship-
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ped to such-persons as Cushman, True & Co. should direct,
and when they should direct. That Fairfield & Weld should
store the corn, and after it should be sold they were to receive
as compensation for buying and storing, all the corn should
be sold for over the amount advanced by True & Co. to buy
the same, and 12 per cent. interest on the same.

That TFairfield & Weld purchased corn under the agrec-
ment. Cushman, True & Co. advanced $3,800 for that pur-
pose. That on the 22d day of Decemnber, 1859, they had in
cribs about 14,000 bushels of corn, being the same corn in
controversy, and other corm belonging to Herford, Olmstead,
Umlauf, Harding, and othess, who had stored corn with them.

The abstract is wrong here. It states that the 14,000 bush-
els consisted of the corn in eontroversy and corn belonging to
Lairfield ¢ Weld, and the others named. There is no such
proof. TFairfield & Weld are not shown to have had an ear
of corn of their own in the cribs. The amount of corn pur-
chased by Fairfield & Weld with money furnished by Cush-
man, True & Co., was 7,000 bushels. The other corn stored by
Olmstead and others was mixed with the other corn purchased

- with the money advanced by Cushman, True & Co., with the

consent of Olmstead, Herford, and the others storing, except
Cushman, True & Co. In the latter part of November, a
small amount of corn was placed in the cribs, but the larger
part was placed there between December 1st and 22d. Tair-
field & Weld from time to time executed and delivered to
Cushman, True & Co. warehouse receipts for the corn pur-
chased with money advanced by them, and also issued ware-
house receipts to Olmstead, Herford, Umlauf, and the others
who stored corn with them. The arrangement between Cush-
man, True & Co. and Fairfield & Weld was made before any
corn was placed in the cribs.

On the 1st day of March, 1860, Fairfield delivered the pos-
session of the corn in the eribs to Cushman, True & Co., as
the corn purchased for them, and for the purpose of satisfy-
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ing the aforesaid corn receipts. And Cushman, Trne & Co.
took possession of the cribs and corn, and Cushman, True &
Co. placed a fence around the eribs.

On the 9th of March, a. . 1860, Warner, as Sheriff, took
all the corn out of the possession of Cushman, True & Co.
by breaking down the enclosures and taking the corn. This
Le did by virtue of an execution issued from the Superior
Court of Chicago, in favor of Welliam Martin vs. Fairfield
b Teld, \\lnch came to the h.m]~ of the Sheriff December
22d, 1859.

The action of replevin is a pos.essory action, and if Cush-
man, True & Co. had the right of poscessmn ot this corn as
against the qheuﬂ they can l'nml tain this action.

\Varnc : vs. Malthus, 18 I1L 86.
Andergon vs, Talcott, 1 Gil. R. 265.
King ut; Ramsey, 13 1L 619.

1 Greenleaf Ev. sec. 532.
Wallace vs. Clark, 7 Ind. 298.

Replevin lies were trespass might be brought: possession
by the plaintiff’ and an actual wrongful taking by the detfend-
ant are suflicient to support the action.

Pangbern vs. Partridge, 7 Johns. R. 140,
Marshall vs. Davis, 1 Wend. 109,
Bogers vs. Arnold, 12 Wend. 30.

Blue vs. Leathers, 15 111 32.

Cushman, True & Co. were lawfully in possession of the
corn at the time it was levied upon. The whole corn had
been lawfully in the custody of Fairfield & Weld, and was by
them turned out to Cushman, True & Co., who became there-
by lawfully in possession of the corn. It is true that Olm-
stead, Ilerford, Umlauf, and others, who stored corn with
Fairfield & Weld, had a claim upon the mass of corn for their
respective portions, and when they took possession of the
corn from Fairfield & Weld they had the right to retain their
7,000 bushels, and deliver to the other storers the amount be-
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longing to them. Their possession was lawful for this pur-
pose. :

Had the Sheriff any right to take this corn, or any of it,
from the possession of Cushman, True & Co.? We insist
that he had not, because; first, the 7,000 bushels was the
property of Cushman, True & Co.

Second, The balance of the corn in the cribs belonged to
Herford, Umlauf, Olmstead and the others, who had stored it.

There was no lien upon this corn from the time the Sheriff
received the execution, because Fairfield and Weld did not
own any of the corn, and the lien could only attach to their

property.

The only question is, if Warner, without right, took a
quantity of corn from the possession of Cushman, True &
Co., and of which they were lawfully in possession, and of
which the actual ownership was in them, Olmstead, Herford
and others, could not Cushman, True & Co. replevy the share
belonging to them, because in any event, and as security, the
ownership, the possession and the entire control of the corn
was in them until sold, and they were in the same position
as others holding warehouse receipts.

It the corn of Cushman, True & Co. was mixed with the
corn of Olmstead, Herford and others, by the consent of all
parties, then the several proprietors had a property in com-
mon in the whole, according to their respective portions put

in mass.

Low vs. Martin, 18 T11. 286.
Story on Bailments, sec. 40.
2 Blackstone’s Com, 405.

In such case Fairfield & Weld had no interest in the corn
upon which the lien of the execution could attach. The corn
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had been delivered to Cushman, True & Co. for the purpose

of having their portion of the corn separated from the mass,

and the residue delivered to the owners. The possession of
) Cushman, True & Co. was a lawful possession. They had the

absolute possession and the absolute right to it, except as

against Olmstead, Herford, Umlauf and the other storers; and

in replevin, absolute possession ¢f property, combined with

the absolute right to it, except @ against some person other

than the defendant, will entitle “le plaintiff to maintain bis

action. This was expressly decidd in

Jolinson vs. !fin’nly, 10 N, Y. 06 Seld. 520.

The poir:t made by Judge Lelwd is, that becanse Cush-
man, True & Co. had the possespion of their own corn, but
had it mixed with the corn of Um'lauf, Ierford, Olmstead and
others, all of which was in their possession, thaf, therefore,
when Warner took the whole from them, without any vight,
that they could not replevy their own share, because it was
mixed.

But the corn belonging to Cushman, True & Co. was not
mixed with their consent.  Their consent was an affirmative
fact to be proven by the party alleging it. The only evidence
on this point is the testimony of Fairfield, who testified that
Cushman told him Dbefore the corn was purchased that he
wanted it kept separate, and not mixed with other corn.
Trairfild said it would be inconvenient, but did not say he
would not keep it seperate, and did not give Cushman to un-
derstand that he would not do it. It is said that True passed
by the warchouse on his way to his meals. What opportu-
nity did that give him to know that the corn was mixed? He
did not know of whom TFairfield & Weld were buying for
Cushman, True & Co., and sceing corn unloaded, even if he
did sce it, of which there is only a slight presunption, would
afford him no information on the subject.
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It is insisted that the 3d, 4th, 5th and 8th instructions given
tor plaintifis in the Court below are wrong.

The 3d and 4th instructions are perhaps not technically
correct, but this is no ground for reversing this judgment.

If substantial justice has been done, even it improper in-
structions had been given, a judgment will not be disturbed.

Deshon vs. Shorr, 19 I11. 59.
Newkirk vs. Cone, 18 Il1. 454

There was not the slight;est conflict of testimony upon two
points. Iirst, That Cushman, True & Co. had the absolute
possession of the corn at the time it was levied npon by de-
fendant, Warner. '

Sceond, That the only right which Warner had to take the
corn from them was the execution e¢s. Fairfield & Weld.
Hence no injury could have arisen in this case from the giv-
ing of these instructions.

But an entirely conclusive answer to the obligation of coun-
sel to the 3d, 4th and 5th instructions is this: The only rea-
son why these instructions are objected to is, that the gist of
the 2d plea is not that the corn was the property of defend-
ant, Warner, but that it was not the property of plaintifls;
and that the gist of the 3d plea was not that the corn was the
property of IFairfield & Weld, but that it was not the property,
and that the plea ought to have been treated simply as a de-
nial of the property, of the plaintiffs in the corn, and that
defendant ought to have'the benefit of such a construction of
the pleas. DBut he nced not haye the benefit of three pleas of
precisely the same kind. The 4th plea is simply a denial of
property in the plaintiffs.  Under this plea they had all the
benetit of the construction claimed for the 2d and 3d pleas.

Sl 3
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In no possible view of the case could defendant below have
been prejudiced by the giving of those instrnctions. These
suggestions apply to the 5th instruction, but that instruction
is techmically correct. The 5th plea was a pleaof justifica-
tion. That the property was the property of Fairfield &
Weld, and taken under an execution against them. Replica-
tion that the corn was not the praperty of Fairfield & Weld.
This was the issue. Of course, an instruction, that if the jury
found that the property was not the property of Fairfield &
Weld they must find the issue £ur plaintiffs, was corrcetly
given.

The 8th instruction was correct'y given. That Cushman,
True & Co. had possession of the “orn when levied upon was
not controverted. Now the quesiion was, was their posses-
sion accompanied by such an interest in the corn as would
entitle them to maintain this action? Tor that purpose a right
to hold the corn as collateral security was sufficient.

This Sth instruction does not tell the jury that it Cush-
man, True & Co. had a right to hold any part of a mixed
mass as security, that in that case they could maintain this
action for such proportion of the mass. But it tells them
that if they had the right to hold the very corn replevied as
collateral security, that is sufficient to maintain this action so
far as the question of ownership is concerned. If by reason
of the corn replevied being mixed with corn of others, its
identity was lost, so that it could not be replevied, that
would be just as good a reason why the identical corn conld
not be held as collateral security. That this was the view of -
the Court and the understanding of the jury must be manifest
from the 1st and 2d instructions given for detendant below.

The case clearly shows that the corn in the eribs was the
property of Cushman, True & Co., Olmstgad, Ilerford and
other storers ; that none of it belonged to Fairfield & Weld ;
that Tairficld & Weld had delivered the possession of the
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corn to Cushman, True & Co., who by recciving it became
liable to account to the other owners for their respective por-
tions, and that Warner, by virtue of an execution against
Tairfield & Weld, which wasno lien on the corn, Ltook foreible
possession of the corn. Under these circumstances the right
of Cushman, True & Co. to regain possession of the corn as
against Warner, in this form of action, seems to us clear and
indisputable.

GLOVER, COOK & CAMPBELL,
Lror Defendant in Lirror.
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STATE OF ILLINOIS “SUPREME COURT,

THIRD GRAN#4 DIVISION,

]

APRIL TERM TIHEE S EOF, A.D. 1863.

FRANCIS WARNER l ?
8.
OUSHMAN, TRUE & WATERMAN. |

BRIET OF DEFNDANTS IN ERROR.

The facts are these:
_ March 17th, 1860, defendants filed affidavit in replevin,
alleging that they were justly entitled to the possession of 7,000
bushels of corn detained by plaintiff; &e.

TFairfield & Weld were warchouse men in Ottawa during
November and December 1st, 1859.

In November, 1859, an agreement was made between Cush-
©man, True & Co., the plaintiffs, and Fairfield & Weld, by
which Cushman, True & Co. agreed to advance to Fairfield &
Weld money to buy corn. The corn, when purchased, was to
be the property of Cushman, True & Co., and should be ship-
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ped to such persons as Cushman, True & Co. should direct,
and when they should direct. That Fairfield & Weld should
store the corn, and after it should be sold they were to receive
as compensation for buying and storing, all the corn should
be sold for over the amount advanced by True & Co. to buy
the same, and 12 per cent. interest on the same.

That Fairfield & Weld purchased corn under the agree-
ment. Cushman, True & Co. advanced $3,800 for that pur-
pose. That on the 22d day of December, 1859, they had in
cribs about 14,000 bushels of corn, being the same corn in
controversy, and other corn belonging to Herford, Olmstead,
Umlanf, Harding, and othersy who had stored corn with them.

The abstract is wrong here. It states that the 14,000 bush-
els consisted of the corn in eantroversy and corn belonging to
Lairfield &2 Weld, and the others named. There is no such
proof. TFairfield & Weld are not shown to have had an ear
of corn of their own in the eribs. The amount of corn pur-
chased by Fairfield & Weld with money furnished by Cush-
man, True & Co., was 7,000 bushels. The other corn stored by
Olmstead and others was mixed with the other corn purchased
with the money advanced by Cushman, True & Co., with the
consent of Olmstead, Herford, and the others storing, except
Cushman, True & Co. In the latter part of November, a
small amount of corn was placed in the cribs, but the larger
part was placed there between December 1st and 22d. Tair-
field & Weld from time to time executed and delivered to
Cushman, True & Co. warehouse receipts for the corn pur-
chased with money advanced by them, and also issued ware-
house receipts to Olmstead, Herford, Umlauf, and the others
who stored corn with them. The arrangement between Cush-
man, True & Co. and Fairfield & Weld was made before any
corn was placed in the cribs.

On the 1st day of March, 1860, Fairfield delivered the pos-
session of the corn in the cribs to Cushman, True & Co., as
the corn purchased for them, and fc~ the purpose of satisfy-
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ing the aforesaid corn receipts. And Cushman, True & Co.

tuok possession of the cribs and corn, and Cushman, True &
Co. placed a fence around the cribs.

On the 9th of March, A. ». 1560, Warner, as Sherift;, took
all the corn out of the possess¢a of Cushman, True & Co.
by breaking down the enclosurg® and taking the corn. This
he did Dby virtue of an execulid n issued hom the Superior
Conrt of Chicago, in favor of } Wiam Martin vs. Fairfidld
& TWeld, wlnch came to the h# als of the Sheuﬁ December
22d, 1859.

|
The action of replevin is a pasiessory action, and if Cush-
man, True & Co. had the righi of possession of this corn as
against the Sheriff, they can m# atain this action.

Waz ér vs. Malthus, 18 I1I. 86.
Andtreon vs. Talcott, 1 Gil. R. 265.
Kung%e Ramsey, 13 I11 619.

1 Gréenleaf Ev. sec, 532.

Wallace vs. Clark, 7 Ind. 298.

2eplevin lies were trespass might be brought: possession
by the plaintift and an actual wrongful taking by the defend-
ant are suflicient to support the action.

Pangbern vs. Partridge, 7 Johns. R. 140.
Marshall vs. Davis, 1 Wend. 109,
Bogers vs. Arnold, 12 Wend. 30.

Blue vs. Leathers, 15 Il 32.

Cushman, True & Co. were lawfully in possession of the
corn at the time it was levied upon. The whole corn had
been lawfully in the custody of Fairfield & Weld, and was by
them turned out to Cushman, True & Co., who became there-
by lawfully in possession of the corn. It is true that Olm-
stead, ITerford, Umlauf, and others, who stored corn with
Tairfield & Weld, had a claim upon the mass of corn for their
respective portions, and when they took possession of the
corn from Fairfield & Weld they had the right to retain their
7,000 bushels, and deliver to the other storers the amount be-
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longing to them. Their possession was lawful for this pur-
pose.

Had the Sheriff’ any right to take this corn, or any of it,
from the possession of Cusliman, True & Co.? We insist
that he had not, because: first, the 7,000 bushels was the
property of Cushman, True & Co.

Sccond, The balance of tlie corn in the cribs belonged to
Herford, Umlauf, Olmstead and the others, who had stored it.

There was no lien upon this corn from the time the Sherifi
received the execution, bechuse Fairfield and Weld did not
own any of the corn, and the lien could only attach to their

property. '

The only question is, if Warner, without right, took a
quantity of corn from the possession of Cushman, True &
Co., and of which they were lawfully in possession, and of
which the actual ownership was in them, Olmstead, Herford
and others, could not Cushman, True & Co. replevy the share
belonging to them, because in any event, and as security, the
ownership, the possession and the entire control of the corn
was in them until sold, and they were in the same position
as others holding warehouse receipts.

If the corn of Cushman, True & Co. was mixed with the
corn of Olmstead, Herford and others, by the consent of all
parties, then the several proprietors had a property in com-
mon in the whole, according to their respective portions put

in mass.

Low vs. Martin, 18 111. 286.
Story on Bailments, sec. 40.
2 Blackstone’s Com, 405.

In such case Fairfield & Weld had no interest in the corn
upon which the lien of the execution could attach. The corn



|

I

hiad been delivered to Cushman, True & Co. for the purpose
of having their portion of the corn separated from the mass,
and the residue delivered to the owners. The possession of
Cushman, True & Co. was a lawiul possession. They had the
absolute possession and the al:olute right to it, except as
against Olmstead, Herford, Uml4al and the other storers; and
in replevin, absolute possession of property, combined with
the absolute right to it, except (4+ against some person other
than the defendant, will entitis the plaintift to maintain bis
action. This was expressly deciilcd in

Johnson =2 Carnly, 10 N. Y. 6 Seld. 520.

The poirt made by Judge Lilind is, that because Cush-
man, True & Co. had the posstssion of their own corn, but
had it mixed with the corn of Umlauf, Herford, Olmstead and
others, all of which was in their possession, that, therefore,
when Warner took the whole from them, without any right,
that they could not replevy their own share, becausc it was
mixed.

But the corn belonging to Cushman, True & Co. was not
mixed with their consent.  Their consent was an affirmative
fact to be proven by the party alleging it. The only evidence
on this point is the testimony of Fairfield, who testified that
Cushman told him before the corn was purchased that he
wanted it kept separate, and not mixed with other corn.
Tairfild said it would be inconvenient, but did not say he
would not keep it seperate, and did not give Cushman to un-
derstand that he would not do it. It is said that True passed
Ly the warehouse on his way to his meals. What opportu-
nity did that give him to know that the corn was mixed ? He
did not know of whom Fairfield & Weld were buying for
Cushman, True & Co., and seeing corn unloaded, even if he
did see it, of which there is only a slight presumnption, would
afford him no information on the subject.
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It is insisted that the 3d, 4th, 5th and 8th instructions given
ior plaintiffs in the Court below are wrong.

The 3d and 4th instructians are perhaps not technically
correct, but this is no groundl for reversing this judgment.

If substantial justice has been done, even if improper in-
. . Tie . .
structions had been given, a judgment will not be disturbed.

Deshon vs. Shorr, 19 T1L. 59.
Newkirk ve. Cone, 18 111 454,

There was not the slightest conflict of testimony upon two
points. TFirst, That Cushmiin, True & Co. had the absolute
possession of the corn at the time it was levied upon by de-
tendant, Warner. '

Second, That the only right which Warner had to take the
corn from them was the execution »s. Fairfield & Weld.
Hence no injury could have arisen in this case from the giv-
ing of these instructions.

But an entirely conclusive answer to the obligation of coun-
sel to the 3d, 4th and 5th instructions is this: The only rea-
son why these instructions are objected to is, that the gist of
the 2d plea is not that the corn was the property of defend-
ant, Warner, but that it was not the property of plaintiffs;
and that the gist of the 3d plea was not that the corn was the
property of Fairfield & Weld, but that it was not the property,
and that the plea ought to have been treated simply as a de-
nial of the property, of the plaintiffs in the corn, and that
defendant ought to have the benefit of such a construction of
the pleas. But he need nothave the benefit of three pleas of
precisely the same kind. The 4th plea is simply a denial of
property in the plaintiffs.  Under this plea they had all the
benefit of the construction claimed for the 2d and 3d pleas.
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in no possible view of the case could defendant below have
been prejudiced by the giving of those instructions. These
suggestions apply to the 5th insiruction, but that instruction
is technically correct. The 5th plea was a plea of justifica-
tion. That the property was the property of Fairfield &
Weld, and taken under an exeenlion against them. Replica-
tion ﬂmt the corn was not the pioperty of Fairfield & Weld.
This was the issue. Of course, an instruction, that if the jury
found that the property was nof! the property of Fairfield &
Weld they must find the issug for plaintiffs, was correctly
given.

The 8th instruction was corr¢/#ly given. That Cushman,
True & Co. had possession of {iw corn when levied upon was
not controverted. Now the quistion was, was their posses-
sion accompanied by such an interest in the corn as would
entitle them to maintain this action? Ior that purpose a right
to hold the corn as collateral security was sufficient.

This 8th instruction does not tell the jury that if’ Cush-
man, True & Co. had a right to hold any part of a mixed
mass as security, that in th'tt case they conld maintain this
action for such proportion of the mass. But it tells them
that if they had the right to hold the very corn replevied as
.collateral security, that is sufficient to maintain this action so
far as the question of ownership is concerned. If by reason
of the corn replevied being mixed with corn of others, its
identity was lost, so that it could not be replevied, that
would be just as good a reason why the identical corn could

not be held as collateral security. That this was the view of

“the Court and the understanding of the jury must be manifest
trom the 1st and 2d instructions given for defendant below.

The case clearly shows that the corn in the eribs was the
property of Cushman, True & Co., Olmstead, Herford and
other storers; that none of it belonged to Fairficld & Weld ;
that Fairfield & Weld had delivered the possession of the
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corn to Cushman, True & Co., who by receiving it became
liable to account to the other owners for their respective por-
tions, and that Warner, by virtue of an exceution against
Fairfield & Weld, which was no lien on the corn, look forcible
possession of the corn.  Undler these cirenmstances the right
of Cushman, True & Co. to regain possession of the corn as
against Warner, in this forni of action, seems to us clear and
indisputable.
GLOVER, COOK & CAMPBELL,
Lor Defendant in Lrror.
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STATE OF ILLINOE, SUPREME COURT,

1 7«
TIIIRD GRg";’f}’;) DIVISION,
s

: X7
APRIL TERM j1,‘-{:$EOP, A.D. 1863.
e ‘I

FRANCIS WARNER 2
LS.
CUSIIMAYN. TRUE & WATERMAN. §

2

BRIEF OF DEFNDANTS IN ERROR.

The facts are these: l

March 17th, 1860, defendants filed affidavit in replevin,
alleging that they were justly entitled to the possession of 7,000
bushels of corn detained by plaintiff, &e.

Fairficld & Weld were warehouse men in Ottawa during
November and December 1st, 1859.

In November, 1859, an agreement was made between Cush-
man, True & Co., the plaintiffs, and Fairfield & Weld, by
which Cushman, True & Co. agreed to advance to Fairfield &
Weld money to buy corn.  The corn, when purchased, was to
be the property of Cushman, True & Co., and should be ship-
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ped to such persons as Cushman, True & Co. should direct,
and when they should direct, = That Fairfield & Weld shounld
store the corn, and after it should be sold they were to receive
as compensation for buying and storing, all the corn should
be sold for over the amount m]\ anced by True & Co. to buy

the same, and 12 per cent. infirest on the same.
o

That Fairfield & Weld
ment. Cushman, True &
pose. That on the 22d day
cribs about 14,000 bushels
controversy, and other corn
Umlauf, Harding, and others,

hiased corn under the agree-
~advanced $3,800 for that pur-
" December, 1859, they had in
corn, bemrr the same corn in
onging to Hex ford, Olmstead,
1o had stored corn with them.

K

The abstract is wrong here. I states that the 14,000 bush-
els consisted of the corn in comtroversy and corn bclonomy to
 Farfield & Weld, and the otliers named. There is no such
proof. Tairfield & Weld are not shown to have had an ear
of corn of their own in the cribs. The amount of corn pur-
chased by Fairfield & Weld with money furnished by Cush-
man, True & Co., was 7,000 bushels. The other corn stored by
Olmstead and others was mixedWwith the other corn purchased
with the money advanced by Cushman, True & Co., with the
consent of Olmstead, Herford, and the others stonn , except
Cushman, True & Co. In the latter part of \Tovembel a
small amount of corn was placg in the cribs, but the larger
part was placed there between December 1st and 22d. Fair—
field & Weld from time to time executed and delivered to
Cushman, True & Co. warehouse receipts for the corn pur-
chased with money advanced by them, and also issued ware-
house receipts to Olinstead, Herford, Umlauf, and the others
who stored corn with them., The arrangement between Cush-
man, True & Co. and Fairfield & Weld was made before any
corn was placed in the cribs.

On the 1st day of March, 1860, Fairfield delivered the pos-
session of the corn in the cribs to Cushman, True & Co., as
the corn purchased for them, and for the purpose of satisfy-

e wh A T en
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ing the aforesaid corn receipts. And Cushman, True & Co.
tuok possession of the cribs and corn, and Cushman, True &
Co. placed a fence around the eribs.

On the 9th of March, A. . 1860, Warner, as Sheriff, took
all the corn out of the possiision of Cushman, True & Co.
by breaking down the enclos wics and taking the corn. This
he did by virtue of an exe: iim issued from the Superior
Court of Chicago, in favor '\ William Martin vs. Fairfield

2 Weld, which came to the ;‘ nds of the Sheriff December
92d, 1859. i
()

The action of replevin is }"')ssessory action, and if Cush-

man, True & Co. had the 1 ¢734 of possession of this corn as
against the Sheriff, they car |'1 intain this action.

‘“eraer vs. Malthus, 18 I11. 86.
"-z arson vs. Talcott, 1 Gil. R. 265.
v 13 vs. Ramsey, 13 TIl. 619.
' _jeenleaf Ev. sec. 532.
\‘,'allace vs. Clark, 7 Ind. 298.

Replevin lies were trespass might be brought: possession
by the plaintiff and an actu wmn«rtul takmn' by the defend-
ant are sufficient to support the action.

Pangbern vs. Partridge, 7 Johns. R. 140.
Marshall vs. Davis, 1 Wend. 109,
Bogers us. Arnold, 12 Wend. 30.

Blue w4 Leathers, 15111 32.

g

Cushman, True & Co. were lawfully in possession of the
corn at the time it was levied upon. The whole corn had
been lawfully in the custody ot Fairfield & Weld, and was by
them turned out to Cushman, True & Co., who became there-
by lawfully in possession of thewcorn. It is true that Olm-
stead, Herford, Umlauf, and others, who stored corn with
Fairfield & Weld, had a claim upon the mass of corn for their
respective portions, and when they took possession of the
corn from Fairfield & Weld they had the right to retain their
7,000 bushels, and deliver to the other storers the amount be-
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longing to them, Their possession was lawful for this pur-
pose.

\

Had the Sheriff any right to take this corn, or any of it,
from the possession of Cushmian, True & Co.? We insist
that he had not, because: firff, the 7,000 bushels was the
property of Cushman, True & Co.

rn in the cribs belonged to
the others, who had stored it.

Second, The balance of th:
Herford, Umlauf, Olmstead &

There was no lien upon thiseorn from the time the Sheriff
received the execution, becawtse Fairfield and Weld did not
own any of the corn, and theé lien could only attach to their

N

property. | _‘ﬁ

The only question is, if Warner, without right, took a
quantity of corn from the possession of Cushman, True &
Co., and of which they were lawfully in possession, and of
which the actual ownership was in them, Olmstead, Herford
and others, could not Cushman, True & Co. replevy the share
belonging to them, becaunse in fy event, and as security, the
ownership, the possession and the entire control of the corn
was in them until sold, and they were in the same position
as others holding warehouse receipts.

It the corn of Cushman, Tr;u'\é' & Co. was mixed with the
corn of Olmstead, Herford and others, by the consent of all
parties, then the several proprietors had a property in com-
mon in the whole, according to their respective portions put
in mass.

-~ Low vs. Martin, 18 I11. 280.
Story on Bailments, sec. 40.
2 Blackstone’s Com, 405.

In such case Fairfield & Weld had no interest in the corn
upon which the lien of the exeention could attach. The corn
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had been delivered to Cushman, True & Co. for the purpose
of having their portion of the corn separated from the mass,
and the residue delivered to the owners. The possession of
Cushman, True & Co. was a lawfu! possession. They had the
absolute possession and the absulute right to it, except as
against Olmstead, Herford, Umlai "and the other storers ; and
in replevin, absolute possession af property, combined with
the absolute right to it, except  against some person other
than the defendant, will entitle gl:eplaintiﬁ' to maintain his
action. This was expressly deenii in
Johnson 4 rmly, 10 N. Y. 6 Seld. 520.

;

3.. '

o

The poirt made by Judge Lokind is, that becanse Cush-

man, True & Co. had the poss..ton of their own corn, but
had it mixed with the corn of Uniauf, IHerford, Olmstead and
others, all of which was in their possession, that, therefore,
when Warner took the whole from them, without any vight,
that they could not replevy their own share, because it was
mixed. ;

But the corn belonging to Cushman, True & Co. was not
mixed with their consent.  Their consent was an affirmative
fact to be proven by the party alleging it. The only evidence
on this point is the testimony of Fairficld, who testified that
Cushman told him Dbefore the corn was purchased that he
wanted it kept separate, and not mixed with other corn.
Tairfild said it would be inconvenient, but did not say he
would not keep it seperate, and did not give Cushman to un-
derstand that he would not do it. It is said that True passed
by the warehouse on his way to his meals. ‘What opportu-
nity did that give him to know that the corn was mixed ? He
did not know of whom Fairfield & Weld were buying for
Cushman, True & Co., and seeing corn unloaded, even if he
did see it, of which there is only a slight presumption, would
afford him no information on the subject.

T W Ty, RS—
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It is insisted that the 3d, £th, 5th and 8th instructions given
Tor plaintiffs in the Court below are wrong.

The 3d and 4th instructions are perkaps not technically
correct, but this is no ground for reversing this judgment.

1f substantial justice lu&_ been done, even if improper in-
stractions had been given, @ judgment will not be disturbed.

Deshon vs. Shorr, 19 IlL. 59.
Newkirk vs. Cone, 18 111, 454.

. There was not the sligh!&t' conflict of testimony upon two
poiuts. Tirst, That Cushgl}n, True & Co. had the absolute
possession of the corn at &he time it was levied upon by de-
fendant, Warner. :

.

Second, That the only right which Warner had to take the
corn from them was the execution ¢s. Fairfield & Weld.
Tence no injury could havearisen in this case h om the giv-
ing of these instructions.

But an entirely conclusive answer to the obligation of coun-
sel to the 3d, 4th and 5th instructions is this: The only rea-
son why thcse instructions are objected to is, that the gist of
the 2d plea is not that the eorn was the property of detcnd-
ant, Warner, but that it was not the property of plaintifis;
:md that the gist of the 3d plea was not that the corn was the
property of Fairfield & Weld, but that it was not the property,
and that the plea ought to have been treated simply as a de-
nial of the property, of the plaintiffs in the corn, and that
defendant ought to have the benefit of such a construction of
the pleas. But he nced not have the benefit of three pleas of
precisely the same kind. The 4th plea is simply a denial of
property in the plaintifts. Under this plea they had all the
benefit of the construction elaimed for the 2d and 3d pleas.
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1n no possible view of the case could defendant below have
been prejudiced by the giving of those instrnctions. These
suggestions apply to the 5th instruction, but that instruction
is technically correct. The 5th plea was a pleaof justifica-
tion. That the property was tle property of Fairfield &
‘Weld, and taken under an execution against them. Replica-
tion that the corn was not the prinerty of Fairfield & Weld.
This was the issne. Of course, arv instruction, that if the jury
found that the property was not ‘e property of Fairfield &
Weld they must find the issuv f# plaiutiffs, was correctly
given.

The 8th instruction was correcily given. That Cushman,
True & Co. had possession of ti+ 1orn when levied upon was
not controverted. Now the qu slion was, was their posses-
sion accompanied by such an in erest in the corn as would
entitle them to maintain this action? For that purpose a right
to hold the corn as collateral security was sufficient.

This Sth instruction does not tell the jury that it Cush-
man, True & Co. had a right to hold any part of a mixed
mass as security, that in that case they counld maintain this
action for such proportion of the mass. But it tells them
that if they had the right to hold the very corn replevied as
collateral security, that is sufficient to maintain this action so
far as the question of osnership is concerned. If by reason
of the corn replevied being mixed with corn of others, its
identity was lost, so that it could not be replevied, that
would be just as good a reason why the identical corn could
not be held as collateral security. That this was the view of
the Court and the understanding of the jury must be manifest
from the 1st and 2d instructions given for defendant below.

The case clearly shows that the corn in the cribs was the
property of Cushman, True & Co,, Olmstead, Herford and
other storers; that none of it belonged to Iairfield & Weld ;
that Fairfield & Weld had delivered the possession of the

B e
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corn to Cushman, True & Co., who by receiving it became
liable to account to the other owners for their respective por-
tions, and that Warner, by virtue of an exeention against
Fairfield & Weld, which was no lien on the corn, ook forcible
possession of the corn. Under these circninstances the right
of Cushman, True & Co. to regain posséssion of the corn as
against Warner, in this form of action, seems to us clear and
indisputable.

GLOVER, COOK & CAMPBELL,
: Lor Defendant in Error.

e

f
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISTOINT.

APRIL TERM, 1862, AT OTTAWA.

FRANCIS WARNER :
vs. Brief of Plaintiffs in Error.
WILLIAM H. W. CUSHMAN.

It is not a disputed point in this case, that the corn replevied by the plain-
tiffs was as the time thereof actually mixed with that of several other persons
who had stored with Fairfield & Weld, and that the very corn of these other
persons, and which never had been that of the plaintiffs, was actually taken by
the coroner on the writ- If our views of the law of this case are correct, it is
not material to consider whether this admixture had, in point of fuct, been ac-
quiesced in by the plaintiffs before the commencement of this suit. If, however,
this, in fact, be so, then in no possible point of view—not even admitting that
the ruling of the Court Lelow, at plaintiff’s request, was right—can the plain-
tiffs recover. It sccms to us fhat :there is mo real question in this case,
and that the plaintiffs cannot properly maintain this action, allowing them the
benefit of every position they claim the evidence tends to prove. Although
there might have been some conversation between Cushmin and Fairfield about
keeping the corn of plaintiffs separate from that of other storers, it is manifestly
apparent that the idea was never seriously entertained by the plaintiffs that
Fairfiell & Weld should do so. It was rather a speculative inquiry on the part
of Cushman whether such a thing was piacticable, than a thought to be serious-
ly entertained. There can hardly be said to be w shadow of a doubt, that the
plairtiffs did, before this suit was brought, ncquiesce in the admixture of the
corn; all there is in the record to countenance the contrary idea, is the follow-
ing statement of Fairfield; ¢ When the arrangement to advance money was
made, Cushman requested Fuirfield to keep the corn purchased with money fur-
nished by plaintiff separate. Fairfield said it would be inconvenient to do.so;
made no agreement that he would do so: and did not, in fact, do so, but mixed
it.” On the contrary (if it can be called the contrary), it appears that the
universal custom in Ottawa of doing a grain and produce business, is to mix the
corn of different storera: that True, one of the plaintiffs, passed the cribs daily,
and knew just what was being done ; that the grain receipts mentioned in the
receipt?' dated Dec. 22d, 1859, were not for the real amounts of corn purchased
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and received in store by Fairfield & Weld, but receipts for assumed amounts, as
security for a loan, Therc were no 5000 bushels of corn in the cribs before
December 1st, 1859. Fairfield says there was only a small amount placed in
the cribs in the latter part of November, 1859 ; and Olmstead says his corn was
the first put into the cribs. The corn receipts given the plaintiffs, for 5000
bushels, dated November 28 and 28, were fictitious—that is, the corn was not
yet purchased : but they were given in advance, to secure money at the time it
was purchased. Whenever a sum of money was borrowed, a warehouse receipt
wag issued for corn in store before the corn was bought with the meney, as col.
lateral security for it. The notes, if they had been introduced in evidence,
would undoubtedly have corresponded in date with the warehouse receipts. The
striking out of the receipts, by ‘irue, the words ¢ at the owners' risk,” shows
that there was no particular 7000 bushels of corn in the cribs owned ty plain-
tifts, which, if destroyed by casualty, would have entitled Fairfield & Weld to
a credit for its value on the notes they had given for the money borrowed of
the pluntiffs, or would have injured the value of the receipts as security, except
pro tanto, by reason of an apportionment of the loss among all the storers.
The giving of the notes, including more corn in the grain receipts than the
money loaned paid for, the taking other notes, also, as collateral security for
the indebtedness, the payment of insurarce, and all other expenses, by Fairfield
& Weld, the erasure of the words “at owners’ visk” from the grain receipts,
the payment of one and onethalf per cent a month for the use of the
money, all shew that the grain receipts were issued as security for the loaned
money, and that the corn mentioned in them was not intended to be kept sepa-
rate, but was understood te be so much corn mixed with that of others. The
corn mentioned in the receipts could not have been all delivered without a de-
livery of some of the corn of other storers. \hatever, therefore, may have
been the conjocturcz inquiries made by Cushman of Fairfield about keeping
separate the corn purchased with the money borrowed at the banking house of
Cushman, True & Co., or whatever may at first have been the understanding,
the idea, if ever seriously entertained at all, was abandoned long before this
suit was commenced, and the plaintiffs had merely, what is so clearly apparent by an
examination of the receipt of December 22, 1859, certain warehouse receipts
for corn mixed by the warchouseman with that of others, and certain promissory
notes, as collnteral sccurity for the notes which Fairfield & Weld
had given them for money borrowed. It is not a question of con-
flicting evidence passed upon by the jury. There is no conflict. If this
be so, then, by the law, as secttled in the case of ZLow vs. Martin, (18
IU.) the plaintiffs cannot recover. But a distinction is sought to be tuken be-
tween the case of Low vs. Martin and the one at bar, in this, that if the plain.
tiffs did not acquiesce in the mixing of the corn purchased with the money loaned
by them (and which they were to have as security for the money) with that of
other storers with Fairfield & Weld, they had the legal right to replevy out of
the mixed mass as much corn as was purchased by Fairfield & Weld with the
money they borrowed of the plaintiffs. The doctrine that one who had left
corn to be stored with a warehouseman, under an agreement that it should be
kept separate, might maintain replevin against the warehouseman for an equal
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quantity of corn that was mixed, might secem to a casual observer to be sustain-

ed in the case of Low vs, Martin (18 Ili) Such might seem to be the idea

intended to be conveyed by the Judge who delivered the opinion, and it was this

construction of the dictumn which is in some instances introduced in the rulings

of the Court below; but the idea of there being other persons besides the ware-

houseman Low and the storer Martin, whose rights might have been affected,

did r:ot probably occur to the Judge who wrote the epinion, and the idea of the

dictum undoubtedly was, that the w=ongful admixture should b= onc which would

make the whole property, the property of the plaintiffs in veplevin, because that

is the principle of the autherities cited as to the «ffect of what is called the

wrongfu: admixture. The position a-sumed, that the parties storing with a

warehouseman are tenants in common, with a propcrtion, continually shifting

every time one removes uis deposit, cr as the warehouzeman sells & portion of
the amount he nwns himself, is necessarily inconsistent with the idea that the

action can be maintained for the undivided share or interest, All authorities
~agree that an action of replevin can only be maintained for property capable of
identification, and delivery by the Sheriff to the plaintiff, and never by a ten.
ant in common for an undivided share or interest in chatiels, and this principle
is settled in the above case of Low vs. Martin. It is, then, only an sdmixture
which destroys the relation of tenants in common between the plaintiff in the
replevin and the warehouseman, whicli wmay make it otherwise. as mentioned by

Judge Skinner, and this of course can only be done by such an admixture as
destroys this relation, by making the plaintifis in :eplevin the owner of the
whole, and this can only be so where the plaintiff in replevin and the warehouse-
man were the only owners of the mixed grain. It is not necessary to argue
that if Olmstead, Ilerford, Harding and others were really the owners of an
undivided interest in the corn in the three cribs, as mentioned in Low vs. Martin,
that Cushman and Fairfield could not make any arrangement to deprive them
of said interest without their consent, or without their fault, so that the plain-
tiffs could become the ownersof the whole mixed mass, orso that they could take
out of the warehouse, by replevin. purt of the identical corn which the other
storers had stored therein.

The case of Gardner vs. Dutch, which is one of doubtful authority, and
which places the right to recover on =« right of sclection by the plaintiff of his
76 bags of coffee (a right which did not exist any more than that of the officer
who made the attachment to select by taking all but 76 bags) has no appliea-

tion when their are others to be affectegd, Selecting one’s bags of coftee might
be easier, too, than selecting ones own and fractions of’ of corn.

The selection doctrine will not answer for mixed corn, if it will for coffee bags.
By mensuri‘nE out the quantity the property of other storers is inevitably taken,
without thelr consent, and to their serious injury where there is a deficiency,
Suppose there had been several persons who had the same right to 76 bags of
the coffee that the plaintiffs had, and suppose, by the sale and removal of bags
of coffee by Wellman & Ropes, or by creditors for them, on execution, the
number of bags had been so reduced that therc were not T6 bags for each
of the parties having the right to so much each remaining in the mass, could
these respective owners legally snatch, by replevin, under this doctrine of selec-
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tion, upon the principle of the devil take the hindmost, till the hindmost might
be left, at best, with only a bag to hold? If so, the doctrine of selection would
be of no more use t the last one in saving his coffee, than the doctrine of elec
tion. His coffee might thus be lost without any fault on his part. Perhaps
brother Cook, who knows more about these things, can read his title clear to the
replevied corn ; if so, it must be by faith aione in something that is incompre
hensible to us.

Lat us see, now, what were the erroncous rulings, if we are right in our
position. The jury must have been somewhat perplexed to know exactly what
the law was from the instructions. They would seem to be somewhat in con.
flict. This is sometimes unavoidable, owing to the want of time necessary for
reflection by the Court below.. Although the propositions in accordance with
our view of the law, requested to be given, were in muny instances refused, or
their effect neutralized by other iostructions containing the converse of the
proposition, it is perhaps enough to call the attention of the-Court to a few
of them only. This Court having once reproved ouc of our firm for writing
too many instructions, we -desive briefly to apologize for there being so many in
this case. Wedid not know but the jury might apply the republican doctrine,
that the majority should govern ; and we hoped to have the weight of author-
ity on our side; and as fast as one was neutralized by an opposite one from
brother Cook, we endeavored to supply its place. Again, we did not write
them all, and in the hurry of a trial at nis: prius, too many instructions will
thus get in, for want of time to compare and digest them properly. The 4th
instruction of the plaintiffs isnot the law, asapplicable to the facts of this case,
nor is it the law as applicable to any possible state of facts in any replevin suit.
The issue in replevin on a plea of property in a third person is never whether
the property is in such third person, but on that part of the plea which alleges
that the property is not the plaintiffs—and such is the issue on the third plea.
(1 Gilman, 365.) The 3d and 5th instructions are not the law. The issue is
the same on the 2d and 5th pleas. The jury, then, arc instructed that on a
denial of property in the plaintiffs, it is not necessary for them to introduce any
proof whatever, and that conscquently it: is: entirely immaterial whether the
plaintiffs in this case were tenants in common or sole owners of the replevied
property, or whether they own any interest at all in it. Now, as the jury are
ingtructed, in the 8d 4th, and 5th instructions, as to the very pith and marrow
of the controversy, we think it is not neces+ary to press any other points to en-
title us o a reversal. However, as we desire an expression of an opinion,
which will end the controversy, if we are right in our views that the plaintiff
cannot properly recover, in this action, we claim that the eighth instruction
given at the request of the plaintiffs is not the law, and that the 5th instruction
asked by the defendant is the law. By the eighth instruction for plaintiff the
jury are directed that if the plaintiffs had a pledge of the replevied corn, as se-
curity for a debt, it is a sufficient ownership to enable them to maintain
this action. We claim that this would not be so if they were really. the owners,
having stored the 7000 bushels, and that before this suit was brought, it was
with their acquiescence mixed, or if withont their consent, it was mixed with
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the corn left in store by the other storers, the latter not being aware of the

supposed agreement between Cushman and Fairfield, and having, in ignorance

of it, consented to the admixture of their corn with other corn in the cribs. It
may be said that the idea intended to be couveyed in the 8th instruction was,

that the property of one who holds by pledge as security is just as good as
though he was the actual owner. Such is not the fair construction of the lan-
guage of the instruction. The gist of the controversy is perhaps as well set
forth in the 5th instruction asked by the defendant and refused by the Court,
as anywhere in the record ; and we claim, for the reason heretofore given, that
it should not have been refused. The Court will perceive that the erroneous ru-
lings complained of will be found in many other places in the record. We
therefore claim a reversal hecause the evidence proves no case by which the
plaintiff is entitled to a verdict, and that the views which the Court below took
of the law were inaccurate. The supposed difficulty alluded to in relation to
there not being coffce bags enough is the real trouble in this case. After the
7000 bushels were taken out of the cribs, there was not enough left to go round,
C. S. Dole & Co. are the real parties in interest, and the Martin judgment was
really theirs.  On the 22d of Dec., 1859, Fairfield & Weld assigned their inter-
est to them, and they took all the corn, and atter the 7000 bushels were replevied
out, they divided what was left; (being fifty-five per cent. only,) belonging to
. -Olmstead, Harding, Herford and others, aming them, and the controversy is as
" to which of the creditors, C. S. Dole & Co. or Cushman, True & Co., both of
whom have advanced money, shall kold the Fairfield & Weld corn, not the corn
of the storers. We desire to be upderstood as speaking only for Dole & Co.
We have no authority to speak for the plaintiffs. We can merely hope they
will do right to those who have actually stored corn with Fairfield & Weld.—
There was a deficiency of some three or four thousand bushels. Fairfield &

Weld had no 7000 bushels over the amount for which other storers had receipts,
although this part of the case cannot be seen by your honéfs. ™ ,JO'\

may be taken only as a supposed state of facts to illustrate that the principle
of allowing replevin to be maintained upon the facts in proof is not sound If
the form of action was trover, justice could be done by the jury by fixing a
proper sum in the verdict. Justice cannot be done in replevin, and the action
ought not to be sustained, the interest of the plaintiffs being, in every point of
view, only an undivided one.

LELAND & BLANCHARD,
For Plaintiff in Error.
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STATE OF ILLINOIS—HUPREME COURT,
THIRD GRAND DIVISION,

APRIL TERM THBEM.IIAO0F, A. D. 1863...

FRANCIS WARNER ]
28.
OUSHMAN, TRUE & V\"ATERMAN.;

BRIEF OF DEFNDANTS IN ERROR.

The facts are these:

March 17th, 1860, defendants filed aﬁidﬂ\’it in replevin,
alleging that they were justly entitled to the possession of 7,000
bushels of corn detained by plaintiff, &e.

Fairtield & Weld were warehouse men in Ottawa during
November and December 1st, 1859.

In November, 1859, an agreement was made between Cush-
man, True & Co., the plaintiffs, and TFairfield & }ye{d, by
which Cushman, True & Co. agreed to advance to Fairfield &
Weld money to buy corn. The corn, when purchased, was fo

- be the property of Cushman, True & C0- and should be ship-
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ped to such-persons as Cushman, True & Co. should direct,
and when they should direct. That Fairfield & Weld should
store the corn, and after it should be sold they were to receive
as compensation for buying and storing, all the corn should
be sold for over the amount advanced by True & Co. to buy
the same, and 12 per cent. interest on the same.

That TFairfield & Weld purchased corn under the agrec-
ment. Cushman, True & Co. advanced $3,800 for that pur-
pose. That on the 22d day of Decemnber, 1859, they had in
cribs about 14,000 bushels of corn, being the same corn in
controversy, and other corm belonging to Herford, Olmstead,
Umlauf, Harding, and othess, who had stored corn with them.

The abstract is wrong here. It states that the 14,000 bush-
els consisted of the corn in eontroversy and corn belonging to
Lairfield ¢ Weld, and the others named. There is no such
proof. TFairfield & Weld are not shown to have had an ear
of corn of their own in the cribs. The amount of corn pur-
chased by Fairfield & Weld with money furnished by Cush-
man, True & Co., was 7,000 bushels. The other corn stored by
Olmstead and others was mixed with the other corn purchased

- with the money advanced by Cushman, True & Co., with the

consent of Olmstead, Herford, and the others storing, except
Cushman, True & Co. In the latter part of November, a
small amount of corn was placed in the cribs, but the larger
part was placed there between December 1st and 22d. Tair-
field & Weld from time to time executed and delivered to
Cushman, True & Co. warehouse receipts for the corn pur-
chased with money advanced by them, and also issued ware-
house receipts to Olmstead, Herford, Umlauf, and the others
who stored corn with them. The arrangement between Cush-
man, True & Co. and Fairfield & Weld was made before any
corn was placed in the cribs.

On the 1st day of March, 1860, Fairfield delivered the pos-
session of the corn in the eribs to Cushman, True & Co., as
the corn purchased for them, and for the purpose of satisfy-
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ing the aforesaid corn receipts. And Cushman, Trne & Co.
took possession of the cribs and corn, and Cushman, True &
Co. placed a fence around the eribs.

On the 9th of March, a. . 1860, Warner, as Sheriff, took
all the corn out of the possession of Cushman, True & Co.
by breaking down the enclosures and taking the corn. This
Le did by virtue of an execution issued from the Superior
Court of Chicago, in favor of Welliam Martin vs. Fairfield
b Teld, \\lnch came to the h.m]~ of the Sheriff December
22d, 1859.

The action of replevin is a pos.essory action, and if Cush-
man, True & Co. had the right of poscessmn ot this corn as
against the qheuﬂ they can l'nml tain this action.

\Varnc : vs. Malthus, 18 I1L 86.
Andergon vs, Talcott, 1 Gil. R. 265.
King ut; Ramsey, 13 1L 619.

1 Greenleaf Ev. sec. 532.
Wallace vs. Clark, 7 Ind. 298.

Replevin lies were trespass might be brought: possession
by the plaintiff’ and an actual wrongful taking by the detfend-
ant are suflicient to support the action.

Pangbern vs. Partridge, 7 Johns. R. 140,
Marshall vs. Davis, 1 Wend. 109,
Bogers vs. Arnold, 12 Wend. 30.

Blue vs. Leathers, 15 111 32.

Cushman, True & Co. were lawfully in possession of the
corn at the time it was levied upon. The whole corn had
been lawfully in the custody of Fairfield & Weld, and was by
them turned out to Cushman, True & Co., who became there-
by lawfully in possession of the corn. It is true that Olm-
stead, Ilerford, Umlauf, and others, who stored corn with
Fairfield & Weld, had a claim upon the mass of corn for their
respective portions, and when they took possession of the
corn from Fairfield & Weld they had the right to retain their
7,000 bushels, and deliver to the other storers the amount be-
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longing to them. Their possession was lawful for this pur-
pose. :

Had the Sheriff any right to take this corn, or any of it,
from the possession of Cushman, True & Co.? We insist
that he had not, because; first, the 7,000 bushels was the
property of Cushman, True & Co.

Second, The balance of the corn in the cribs belonged to
Herford, Umlauf, Olmstead and the others, who had stored it.

There was no lien upon this corn from the time the Sheriff
received the execution, because Fairfield and Weld did not
own any of the corn, and the lien could only attach to their

property.

The only question is, if Warner, without right, took a
quantity of corn from the possession of Cushman, True &
Co., and of which they were lawfully in possession, and of
which the actual ownership was in them, Olmstead, Herford
and others, could not Cushman, True & Co. replevy the share
belonging to them, because in any event, and as security, the
ownership, the possession and the entire control of the corn
was in them until sold, and they were in the same position
as others holding warehouse receipts.

It the corn of Cushman, True & Co. was mixed with the
corn of Olmstead, Herford and others, by the consent of all
parties, then the several proprietors had a property in com-
mon in the whole, according to their respective portions put

in mass.

Low vs. Martin, 18 T11. 286.
Story on Bailments, sec. 40.
2 Blackstone’s Com, 405.

In such case Fairfield & Weld had no interest in the corn
upon which the lien of the execution could attach. The corn
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had been delivered to Cushman, True & Co. for the purpose

of having their portion of the corn separated from the mass,

and the residue delivered to the owners. The possession of
) Cushman, True & Co. was a lawful possession. They had the

absolute possession and the absolute right to it, except as

against Olmstead, Herford, Umlauf and the other storers; and

in replevin, absolute possession ¢f property, combined with

the absolute right to it, except @ against some person other

than the defendant, will entitle “le plaintiff to maintain bis

action. This was expressly decidd in

Jolinson vs. !fin’nly, 10 N, Y. 06 Seld. 520.

The poir:t made by Judge Lelwd is, that becanse Cush-
man, True & Co. had the possespion of their own corn, but
had it mixed with the corn of Um'lauf, Ierford, Olmstead and
others, all of which was in their possession, thaf, therefore,
when Warner took the whole from them, without any vight,
that they could not replevy their own share, because it was
mixed.

But the corn belonging to Cushman, True & Co. was not
mixed with their consent.  Their consent was an affirmative
fact to be proven by the party alleging it. The only evidence
on this point is the testimony of Fairfield, who testified that
Cushman told him Dbefore the corn was purchased that he
wanted it kept separate, and not mixed with other corn.
Trairfild said it would be inconvenient, but did not say he
would not keep it seperate, and did not give Cushman to un-
derstand that he would not do it. It is said that True passed
by the warchouse on his way to his meals. What opportu-
nity did that give him to know that the corn was mixed? He
did not know of whom TFairfield & Weld were buying for
Cushman, True & Co., and sceing corn unloaded, even if he
did sce it, of which there is only a slight presunption, would
afford him no information on the subject.

i
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It is insisted that the 3d, 4th, 5th and 8th instructions given
tor plaintifis in the Court below are wrong.

The 3d and 4th instructions are perhaps not technically
correct, but this is no ground for reversing this judgment.

If substantial justice has been done, even it improper in-
structions had been given, a judgment will not be disturbed.

Deshon vs. Shorr, 19 I11. 59.
Newkirk vs. Cone, 18 Il1. 454

There was not the slight;est conflict of testimony upon two
points. Iirst, That Cushman, True & Co. had the absolute
possession of the corn at the time it was levied npon by de-
fendant, Warner. '

Sceond, That the only right which Warner had to take the
corn from them was the execution e¢s. Fairfield & Weld.
Hence no injury could have arisen in this case from the giv-
ing of these instructions.

But an entirely conclusive answer to the obligation of coun-
sel to the 3d, 4th and 5th instructions is this: The only rea-
son why these instructions are objected to is, that the gist of
the 2d plea is not that the corn was the property of defend-
ant, Warner, but that it was not the property of plaintifls;
and that the gist of the 3d plea was not that the corn was the
property of IFairfield & Weld, but that it was not the property,
and that the plea ought to have been treated simply as a de-
nial of the property, of the plaintiffs in the corn, and that
defendant ought to have'the benefit of such a construction of
the pleas. DBut he nced not haye the benefit of three pleas of
precisely the same kind. The 4th plea is simply a denial of
property in the plaintiffs.  Under this plea they had all the
benetit of the construction claimed for the 2d and 3d pleas.

Sl 3
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In no possible view of the case could defendant below have
been prejudiced by the giving of those instrnctions. These
suggestions apply to the 5th instruction, but that instruction
is techmically correct. The 5th plea was a pleaof justifica-
tion. That the property was the property of Fairfield &
Weld, and taken under an execution against them. Replica-
tion that the corn was not the praperty of Fairfield & Weld.
This was the issue. Of course, an instruction, that if the jury
found that the property was not the property of Fairfield &
Weld they must find the issue £ur plaintiffs, was corrcetly
given.

The 8th instruction was correct'y given. That Cushman,
True & Co. had possession of the “orn when levied upon was
not controverted. Now the quesiion was, was their posses-
sion accompanied by such an interest in the corn as would
entitle them to maintain this action? Tor that purpose a right
to hold the corn as collateral security was sufficient.

This Sth instruction does not tell the jury that it Cush-
man, True & Co. had a right to hold any part of a mixed
mass as security, that in that case they could maintain this
action for such proportion of the mass. But it tells them
that if they had the right to hold the very corn replevied as
collateral security, that is sufficient to maintain this action so
far as the question of ownership is concerned. If by reason
of the corn replevied being mixed with corn of others, its
identity was lost, so that it could not be replevied, that
would be just as good a reason why the identical corn conld
not be held as collateral security. That this was the view of -
the Court and the understanding of the jury must be manifest
from the 1st and 2d instructions given for detendant below.

The case clearly shows that the corn in the eribs was the
property of Cushman, True & Co., Olmstgad, Ilerford and
other storers ; that none of it belonged to Fairfield & Weld ;
that Tairficld & Weld had delivered the possession of the
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corn to Cushman, True & Co., who by recciving it became
liable to account to the other owners for their respective por-
tions, and that Warner, by virtue of an execution against
Tairfield & Weld, which wasno lien on the corn, Ltook foreible
possession of the corn. Under these circumstances the right
of Cushman, True & Co. to regain possession of the corn as
against Warner, in this form of action, seems to us clear and
indisputable.

GLOVER, COOK & CAMPBELL,
Lror Defendant in Lirror.
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OUSHMAN, TRUE & WATERMAN. |

BRIET OF DEFNDANTS IN ERROR.

The facts are these:
_ March 17th, 1860, defendants filed affidavit in replevin,
alleging that they were justly entitled to the possession of 7,000
bushels of corn detained by plaintiff; &e.

TFairfield & Weld were warchouse men in Ottawa during
November and December 1st, 1859.

In November, 1859, an agreement was made between Cush-
©man, True & Co., the plaintiffs, and Fairfield & Weld, by
which Cushman, True & Co. agreed to advance to Fairfield &
Weld money to buy corn. The corn, when purchased, was to
be the property of Cushman, True & Co., and should be ship-
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ped to such persons as Cushman, True & Co. should direct,
and when they should direct. That Fairfield & Weld should
store the corn, and after it should be sold they were to receive
as compensation for buying and storing, all the corn should
be sold for over the amount advanced by True & Co. to buy
the same, and 12 per cent. interest on the same.

That Fairfield & Weld purchased corn under the agree-
ment. Cushman, True & Co. advanced $3,800 for that pur-
pose. That on the 22d day of December, 1859, they had in
cribs about 14,000 bushels of corn, being the same corn in
controversy, and other corn belonging to Herford, Olmstead,
Umlanf, Harding, and othersy who had stored corn with them.

The abstract is wrong here. It states that the 14,000 bush-
els consisted of the corn in eantroversy and corn belonging to
Lairfield &2 Weld, and the others named. There is no such
proof. TFairfield & Weld are not shown to have had an ear
of corn of their own in the eribs. The amount of corn pur-
chased by Fairfield & Weld with money furnished by Cush-
man, True & Co., was 7,000 bushels. The other corn stored by
Olmstead and others was mixed with the other corn purchased
with the money advanced by Cushman, True & Co., with the
consent of Olmstead, Herford, and the others storing, except
Cushman, True & Co. In the latter part of November, a
small amount of corn was placed in the cribs, but the larger
part was placed there between December 1st and 22d. Tair-
field & Weld from time to time executed and delivered to
Cushman, True & Co. warehouse receipts for the corn pur-
chased with money advanced by them, and also issued ware-
house receipts to Olmstead, Herford, Umlauf, and the others
who stored corn with them. The arrangement between Cush-
man, True & Co. and Fairfield & Weld was made before any
corn was placed in the cribs.

On the 1st day of March, 1860, Fairfield delivered the pos-
session of the corn in the cribs to Cushman, True & Co., as
the corn purchased for them, and fc~ the purpose of satisfy-
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ing the aforesaid corn receipts. And Cushman, True & Co.

tuok possession of the cribs and corn, and Cushman, True &
Co. placed a fence around the cribs.

On the 9th of March, A. ». 1560, Warner, as Sherift;, took
all the corn out of the possess¢a of Cushman, True & Co.
by breaking down the enclosurg® and taking the corn. This
he did Dby virtue of an execulid n issued hom the Superior
Conrt of Chicago, in favor of } Wiam Martin vs. Fairfidld
& TWeld, wlnch came to the h# als of the Sheuﬁ December
22d, 1859.

|
The action of replevin is a pasiessory action, and if Cush-
man, True & Co. had the righi of possession of this corn as
against the Sheriff, they can m# atain this action.

Waz ér vs. Malthus, 18 I1I. 86.
Andtreon vs. Talcott, 1 Gil. R. 265.
Kung%e Ramsey, 13 I11 619.

1 Gréenleaf Ev. sec, 532.

Wallace vs. Clark, 7 Ind. 298.

2eplevin lies were trespass might be brought: possession
by the plaintift and an actual wrongful taking by the defend-
ant are suflicient to support the action.

Pangbern vs. Partridge, 7 Johns. R. 140.
Marshall vs. Davis, 1 Wend. 109,
Bogers vs. Arnold, 12 Wend. 30.

Blue vs. Leathers, 15 Il 32.

Cushman, True & Co. were lawfully in possession of the
corn at the time it was levied upon. The whole corn had
been lawfully in the custody of Fairfield & Weld, and was by
them turned out to Cushman, True & Co., who became there-
by lawfully in possession of the corn. It is true that Olm-
stead, ITerford, Umlauf, and others, who stored corn with
Tairfield & Weld, had a claim upon the mass of corn for their
respective portions, and when they took possession of the
corn from Fairfield & Weld they had the right to retain their
7,000 bushels, and deliver to the other storers the amount be-
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longing to them. Their possession was lawful for this pur-
pose.

Had the Sheriff’ any right to take this corn, or any of it,
from the possession of Cusliman, True & Co.? We insist
that he had not, because: first, the 7,000 bushels was the
property of Cushman, True & Co.

Sccond, The balance of tlie corn in the cribs belonged to
Herford, Umlauf, Olmstead and the others, who had stored it.

There was no lien upon this corn from the time the Sherifi
received the execution, bechuse Fairfield and Weld did not
own any of the corn, and the lien could only attach to their

property. '

The only question is, if Warner, without right, took a
quantity of corn from the possession of Cushman, True &
Co., and of which they were lawfully in possession, and of
which the actual ownership was in them, Olmstead, Herford
and others, could not Cushman, True & Co. replevy the share
belonging to them, because in any event, and as security, the
ownership, the possession and the entire control of the corn
was in them until sold, and they were in the same position
as others holding warehouse receipts.

If the corn of Cushman, True & Co. was mixed with the
corn of Olmstead, Herford and others, by the consent of all
parties, then the several proprietors had a property in com-
mon in the whole, according to their respective portions put

in mass.

Low vs. Martin, 18 111. 286.
Story on Bailments, sec. 40.
2 Blackstone’s Com, 405.

In such case Fairfield & Weld had no interest in the corn
upon which the lien of the execution could attach. The corn
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hiad been delivered to Cushman, True & Co. for the purpose
of having their portion of the corn separated from the mass,
and the residue delivered to the owners. The possession of
Cushman, True & Co. was a lawiul possession. They had the
absolute possession and the al:olute right to it, except as
against Olmstead, Herford, Uml4al and the other storers; and
in replevin, absolute possession of property, combined with
the absolute right to it, except (4+ against some person other
than the defendant, will entitis the plaintift to maintain bis
action. This was expressly deciilcd in

Johnson =2 Carnly, 10 N. Y. 6 Seld. 520.

The poirt made by Judge Lilind is, that because Cush-
man, True & Co. had the posstssion of their own corn, but
had it mixed with the corn of Umlauf, Herford, Olmstead and
others, all of which was in their possession, that, therefore,
when Warner took the whole from them, without any right,
that they could not replevy their own share, becausc it was
mixed.

But the corn belonging to Cushman, True & Co. was not
mixed with their consent.  Their consent was an affirmative
fact to be proven by the party alleging it. The only evidence
on this point is the testimony of Fairfield, who testified that
Cushman told him before the corn was purchased that he
wanted it kept separate, and not mixed with other corn.
Tairfild said it would be inconvenient, but did not say he
would not keep it seperate, and did not give Cushman to un-
derstand that he would not do it. It is said that True passed
Ly the warehouse on his way to his meals. What opportu-
nity did that give him to know that the corn was mixed ? He
did not know of whom Fairfield & Weld were buying for
Cushman, True & Co., and seeing corn unloaded, even if he
did see it, of which there is only a slight presumnption, would
afford him no information on the subject.
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It is insisted that the 3d, 4th, 5th and 8th instructions given
ior plaintiffs in the Court below are wrong.

The 3d and 4th instructians are perhaps not technically
correct, but this is no groundl for reversing this judgment.

If substantial justice has been done, even if improper in-
. . Tie . .
structions had been given, a judgment will not be disturbed.

Deshon vs. Shorr, 19 T1L. 59.
Newkirk ve. Cone, 18 111 454,

There was not the slightest conflict of testimony upon two
points. TFirst, That Cushmiin, True & Co. had the absolute
possession of the corn at the time it was levied upon by de-
tendant, Warner. '

Second, That the only right which Warner had to take the
corn from them was the execution »s. Fairfield & Weld.
Hence no injury could have arisen in this case from the giv-
ing of these instructions.

But an entirely conclusive answer to the obligation of coun-
sel to the 3d, 4th and 5th instructions is this: The only rea-
son why these instructions are objected to is, that the gist of
the 2d plea is not that the corn was the property of defend-
ant, Warner, but that it was not the property of plaintiffs;
and that the gist of the 3d plea was not that the corn was the
property of Fairfield & Weld, but that it was not the property,
and that the plea ought to have been treated simply as a de-
nial of the property, of the plaintiffs in the corn, and that
defendant ought to have the benefit of such a construction of
the pleas. But he need nothave the benefit of three pleas of
precisely the same kind. The 4th plea is simply a denial of
property in the plaintiffs.  Under this plea they had all the
benefit of the construction claimed for the 2d and 3d pleas.
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in no possible view of the case could defendant below have
been prejudiced by the giving of those instructions. These
suggestions apply to the 5th insiruction, but that instruction
is technically correct. The 5th plea was a plea of justifica-
tion. That the property was the property of Fairfield &
Weld, and taken under an exeenlion against them. Replica-
tion ﬂmt the corn was not the pioperty of Fairfield & Weld.
This was the issue. Of course, an instruction, that if the jury
found that the property was nof! the property of Fairfield &
Weld they must find the issug for plaintiffs, was correctly
given.

The 8th instruction was corr¢/#ly given. That Cushman,
True & Co. had possession of {iw corn when levied upon was
not controverted. Now the quistion was, was their posses-
sion accompanied by such an interest in the corn as would
entitle them to maintain this action? Ior that purpose a right
to hold the corn as collateral security was sufficient.

This 8th instruction does not tell the jury that if’ Cush-
man, True & Co. had a right to hold any part of a mixed
mass as security, that in th'tt case they conld maintain this
action for such proportion of the mass. But it tells them
that if they had the right to hold the very corn replevied as
.collateral security, that is sufficient to maintain this action so
far as the question of ownership is concerned. If by reason
of the corn replevied being mixed with corn of others, its
identity was lost, so that it could not be replevied, that
would be just as good a reason why the identical corn could

not be held as collateral security. That this was the view of

“the Court and the understanding of the jury must be manifest
trom the 1st and 2d instructions given for defendant below.

The case clearly shows that the corn in the eribs was the
property of Cushman, True & Co., Olmstead, Herford and
other storers; that none of it belonged to Fairficld & Weld ;
that Fairfield & Weld had delivered the possession of the
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corn to Cushman, True & Co., who by receiving it became
liable to account to the other owners for their respective por-
tions, and that Warner, by virtue of an exceution against
Fairfield & Weld, which was no lien on the corn, look forcible
possession of the corn.  Undler these cirenmstances the right
of Cushman, True & Co. to regain possession of the corn as
against Warner, in this forni of action, seems to us clear and
indisputable.
GLOVER, COOK & CAMPBELL,
Lor Defendant in Lrror.
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FRANCIS WARNER 2
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2

BRIEF OF DEFNDANTS IN ERROR.

The facts are these: l

March 17th, 1860, defendants filed affidavit in replevin,
alleging that they were justly entitled to the possession of 7,000
bushels of corn detained by plaintiff, &e.

Fairficld & Weld were warehouse men in Ottawa during
November and December 1st, 1859.

In November, 1859, an agreement was made between Cush-
man, True & Co., the plaintiffs, and Fairfield & Weld, by
which Cushman, True & Co. agreed to advance to Fairfield &
Weld money to buy corn.  The corn, when purchased, was to
be the property of Cushman, True & Co., and should be ship-

Pl ¥ Y%
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ped to such persons as Cushman, True & Co. should direct,
and when they should direct, = That Fairfield & Weld shounld
store the corn, and after it should be sold they were to receive
as compensation for buying and storing, all the corn should
be sold for over the amount m]\ anced by True & Co. to buy

the same, and 12 per cent. infirest on the same.
o

That Fairfield & Weld
ment. Cushman, True &
pose. That on the 22d day
cribs about 14,000 bushels
controversy, and other corn
Umlauf, Harding, and others,

hiased corn under the agree-
~advanced $3,800 for that pur-
" December, 1859, they had in
corn, bemrr the same corn in
onging to Hex ford, Olmstead,
1o had stored corn with them.

K

The abstract is wrong here. I states that the 14,000 bush-
els consisted of the corn in comtroversy and corn bclonomy to
 Farfield & Weld, and the otliers named. There is no such
proof. Tairfield & Weld are not shown to have had an ear
of corn of their own in the cribs. The amount of corn pur-
chased by Fairfield & Weld with money furnished by Cush-
man, True & Co., was 7,000 bushels. The other corn stored by
Olmstead and others was mixedWwith the other corn purchased
with the money advanced by Cushman, True & Co., with the
consent of Olmstead, Herford, and the others stonn , except
Cushman, True & Co. In the latter part of \Tovembel a
small amount of corn was placg in the cribs, but the larger
part was placed there between December 1st and 22d. Fair—
field & Weld from time to time executed and delivered to
Cushman, True & Co. warehouse receipts for the corn pur-
chased with money advanced by them, and also issued ware-
house receipts to Olinstead, Herford, Umlauf, and the others
who stored corn with them., The arrangement between Cush-
man, True & Co. and Fairfield & Weld was made before any
corn was placed in the cribs.

On the 1st day of March, 1860, Fairfield delivered the pos-
session of the corn in the cribs to Cushman, True & Co., as
the corn purchased for them, and for the purpose of satisfy-

e wh A T en
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ing the aforesaid corn receipts. And Cushman, True & Co.
tuok possession of the cribs and corn, and Cushman, True &
Co. placed a fence around the eribs.

On the 9th of March, A. . 1860, Warner, as Sheriff, took
all the corn out of the possiision of Cushman, True & Co.
by breaking down the enclos wics and taking the corn. This
he did by virtue of an exe: iim issued from the Superior
Court of Chicago, in favor '\ William Martin vs. Fairfield

2 Weld, which came to the ;‘ nds of the Sheriff December
92d, 1859. i
()

The action of replevin is }"')ssessory action, and if Cush-

man, True & Co. had the 1 ¢734 of possession of this corn as
against the Sheriff, they car |'1 intain this action.

‘“eraer vs. Malthus, 18 I11. 86.
"-z arson vs. Talcott, 1 Gil. R. 265.
v 13 vs. Ramsey, 13 TIl. 619.
' _jeenleaf Ev. sec. 532.
\‘,'allace vs. Clark, 7 Ind. 298.

Replevin lies were trespass might be brought: possession
by the plaintiff and an actu wmn«rtul takmn' by the defend-
ant are sufficient to support the action.

Pangbern vs. Partridge, 7 Johns. R. 140.
Marshall vs. Davis, 1 Wend. 109,
Bogers us. Arnold, 12 Wend. 30.

Blue w4 Leathers, 15111 32.

g

Cushman, True & Co. were lawfully in possession of the
corn at the time it was levied upon. The whole corn had
been lawfully in the custody ot Fairfield & Weld, and was by
them turned out to Cushman, True & Co., who became there-
by lawfully in possession of thewcorn. It is true that Olm-
stead, Herford, Umlauf, and others, who stored corn with
Fairfield & Weld, had a claim upon the mass of corn for their
respective portions, and when they took possession of the
corn from Fairfield & Weld they had the right to retain their
7,000 bushels, and deliver to the other storers the amount be-
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longing to them, Their possession was lawful for this pur-
pose.

\

Had the Sheriff any right to take this corn, or any of it,
from the possession of Cushmian, True & Co.? We insist
that he had not, because: firff, the 7,000 bushels was the
property of Cushman, True & Co.

rn in the cribs belonged to
the others, who had stored it.

Second, The balance of th:
Herford, Umlauf, Olmstead &

There was no lien upon thiseorn from the time the Sheriff
received the execution, becawtse Fairfield and Weld did not
own any of the corn, and theé lien could only attach to their

N

property. | _‘ﬁ

The only question is, if Warner, without right, took a
quantity of corn from the possession of Cushman, True &
Co., and of which they were lawfully in possession, and of
which the actual ownership was in them, Olmstead, Herford
and others, could not Cushman, True & Co. replevy the share
belonging to them, becaunse in fy event, and as security, the
ownership, the possession and the entire control of the corn
was in them until sold, and they were in the same position
as others holding warehouse receipts.

It the corn of Cushman, Tr;u'\é' & Co. was mixed with the
corn of Olmstead, Herford and others, by the consent of all
parties, then the several proprietors had a property in com-
mon in the whole, according to their respective portions put
in mass.

-~ Low vs. Martin, 18 I11. 280.
Story on Bailments, sec. 40.
2 Blackstone’s Com, 405.

In such case Fairfield & Weld had no interest in the corn
upon which the lien of the exeention could attach. The corn
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had been delivered to Cushman, True & Co. for the purpose
of having their portion of the corn separated from the mass,
and the residue delivered to the owners. The possession of
Cushman, True & Co. was a lawfu! possession. They had the
absolute possession and the absulute right to it, except as
against Olmstead, Herford, Umlai "and the other storers ; and
in replevin, absolute possession af property, combined with
the absolute right to it, except  against some person other
than the defendant, will entitle gl:eplaintiﬁ' to maintain his
action. This was expressly deenii in
Johnson 4 rmly, 10 N. Y. 6 Seld. 520.

;

3.. '

o

The poirt made by Judge Lokind is, that becanse Cush-

man, True & Co. had the poss..ton of their own corn, but
had it mixed with the corn of Uniauf, IHerford, Olmstead and
others, all of which was in their possession, that, therefore,
when Warner took the whole from them, without any vight,
that they could not replevy their own share, because it was
mixed. ;

But the corn belonging to Cushman, True & Co. was not
mixed with their consent.  Their consent was an affirmative
fact to be proven by the party alleging it. The only evidence
on this point is the testimony of Fairficld, who testified that
Cushman told him Dbefore the corn was purchased that he
wanted it kept separate, and not mixed with other corn.
Tairfild said it would be inconvenient, but did not say he
would not keep it seperate, and did not give Cushman to un-
derstand that he would not do it. It is said that True passed
by the warehouse on his way to his meals. ‘What opportu-
nity did that give him to know that the corn was mixed ? He
did not know of whom Fairfield & Weld were buying for
Cushman, True & Co., and seeing corn unloaded, even if he
did see it, of which there is only a slight presumption, would
afford him no information on the subject.

T W Ty, RS—
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It is insisted that the 3d, £th, 5th and 8th instructions given
Tor plaintiffs in the Court below are wrong.

The 3d and 4th instructions are perkaps not technically
correct, but this is no ground for reversing this judgment.

1f substantial justice lu&_ been done, even if improper in-
stractions had been given, @ judgment will not be disturbed.

Deshon vs. Shorr, 19 IlL. 59.
Newkirk vs. Cone, 18 111, 454.

. There was not the sligh!&t' conflict of testimony upon two
poiuts. Tirst, That Cushgl}n, True & Co. had the absolute
possession of the corn at &he time it was levied upon by de-
fendant, Warner. :

.

Second, That the only right which Warner had to take the
corn from them was the execution ¢s. Fairfield & Weld.
Tence no injury could havearisen in this case h om the giv-
ing of these instructions.

But an entirely conclusive answer to the obligation of coun-
sel to the 3d, 4th and 5th instructions is this: The only rea-
son why thcse instructions are objected to is, that the gist of
the 2d plea is not that the eorn was the property of detcnd-
ant, Warner, but that it was not the property of plaintifis;
:md that the gist of the 3d plea was not that the corn was the
property of Fairfield & Weld, but that it was not the property,
and that the plea ought to have been treated simply as a de-
nial of the property, of the plaintiffs in the corn, and that
defendant ought to have the benefit of such a construction of
the pleas. But he nced not have the benefit of three pleas of
precisely the same kind. The 4th plea is simply a denial of
property in the plaintifts. Under this plea they had all the
benefit of the construction elaimed for the 2d and 3d pleas.
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1n no possible view of the case could defendant below have
been prejudiced by the giving of those instrnctions. These
suggestions apply to the 5th instruction, but that instruction
is technically correct. The 5th plea was a pleaof justifica-
tion. That the property was tle property of Fairfield &
‘Weld, and taken under an execution against them. Replica-
tion that the corn was not the prinerty of Fairfield & Weld.
This was the issne. Of course, arv instruction, that if the jury
found that the property was not ‘e property of Fairfield &
Weld they must find the issuv f# plaiutiffs, was correctly
given.

The 8th instruction was correcily given. That Cushman,
True & Co. had possession of ti+ 1orn when levied upon was
not controverted. Now the qu slion was, was their posses-
sion accompanied by such an in erest in the corn as would
entitle them to maintain this action? For that purpose a right
to hold the corn as collateral security was sufficient.

This Sth instruction does not tell the jury that it Cush-
man, True & Co. had a right to hold any part of a mixed
mass as security, that in that case they counld maintain this
action for such proportion of the mass. But it tells them
that if they had the right to hold the very corn replevied as
collateral security, that is sufficient to maintain this action so
far as the question of osnership is concerned. If by reason
of the corn replevied being mixed with corn of others, its
identity was lost, so that it could not be replevied, that
would be just as good a reason why the identical corn could
not be held as collateral security. That this was the view of
the Court and the understanding of the jury must be manifest
from the 1st and 2d instructions given for defendant below.

The case clearly shows that the corn in the cribs was the
property of Cushman, True & Co,, Olmstead, Herford and
other storers; that none of it belonged to Iairfield & Weld ;
that Fairfield & Weld had delivered the possession of the

B e
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corn to Cushman, True & Co., who by receiving it became
liable to account to the other owners for their respective por-
tions, and that Warner, by virtue of an exeention against
Fairfield & Weld, which was no lien on the corn, ook forcible
possession of the corn. Under these circninstances the right
of Cushman, True & Co. to regain posséssion of the corn as
against Warner, in this form of action, seems to us clear and
indisputable.

GLOVER, COOK & CAMPBELL,
: Lor Defendant in Error.

e

f
|
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It is not a disputed point in this case, that the corn replevied by the plain-
tiffs was as the time thereof actually mixed with that of several other persons
who had stored with Fairfield & Weld, and that the very corn of these other
persons, and which never had been that of the plaintiffs, was actually taken by
the coroner on the writ- If our views of the law of this case are correct, it is
not material to consider whether this admixture had, in point of fuct, been ac-
quiesced in by the plaintiffs before the commencement of this suit. If, however,
this, in fact, be so, then in no possible point of view—not even admitting that
the ruling of the Court Lelow, at plaintiff’s request, was right—can the plain-
tiffs recover. It sccms to us fhat :there is mo real question in this case,
and that the plaintiffs cannot properly maintain this action, allowing them the
benefit of every position they claim the evidence tends to prove. Although
there might have been some conversation between Cushmin and Fairfield about
keeping the corn of plaintiffs separate from that of other storers, it is manifestly
apparent that the idea was never seriously entertained by the plaintiffs that
Fairfiell & Weld should do so. It was rather a speculative inquiry on the part
of Cushman whether such a thing was piacticable, than a thought to be serious-
ly entertained. There can hardly be said to be w shadow of a doubt, that the
plairtiffs did, before this suit was brought, ncquiesce in the admixture of the
corn; all there is in the record to countenance the contrary idea, is the follow-
ing statement of Fairfield; ¢ When the arrangement to advance money was
made, Cushman requested Fuirfield to keep the corn purchased with money fur-
nished by plaintiff separate. Fairfield said it would be inconvenient to do.so;
made no agreement that he would do so: and did not, in fact, do so, but mixed
it.” On the contrary (if it can be called the contrary), it appears that the
universal custom in Ottawa of doing a grain and produce business, is to mix the
corn of different storera: that True, one of the plaintiffs, passed the cribs daily,
and knew just what was being done ; that the grain receipts mentioned in the
receipt?' dated Dec. 22d, 1859, were not for the real amounts of corn purchased
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and received in store by Fairfield & Weld, but receipts for assumed amounts, as
security for a loan, Therc were no 5000 bushels of corn in the cribs before
December 1st, 1859. Fairfield says there was only a small amount placed in
the cribs in the latter part of November, 1859 ; and Olmstead says his corn was
the first put into the cribs. The corn receipts given the plaintiffs, for 5000
bushels, dated November 28 and 28, were fictitious—that is, the corn was not
yet purchased : but they were given in advance, to secure money at the time it
was purchased. Whenever a sum of money was borrowed, a warehouse receipt
wag issued for corn in store before the corn was bought with the meney, as col.
lateral security for it. The notes, if they had been introduced in evidence,
would undoubtedly have corresponded in date with the warehouse receipts. The
striking out of the receipts, by ‘irue, the words ¢ at the owners' risk,” shows
that there was no particular 7000 bushels of corn in the cribs owned ty plain-
tifts, which, if destroyed by casualty, would have entitled Fairfield & Weld to
a credit for its value on the notes they had given for the money borrowed of
the pluntiffs, or would have injured the value of the receipts as security, except
pro tanto, by reason of an apportionment of the loss among all the storers.
The giving of the notes, including more corn in the grain receipts than the
money loaned paid for, the taking other notes, also, as collateral security for
the indebtedness, the payment of insurarce, and all other expenses, by Fairfield
& Weld, the erasure of the words “at owners’ visk” from the grain receipts,
the payment of one and onethalf per cent a month for the use of the
money, all shew that the grain receipts were issued as security for the loaned
money, and that the corn mentioned in them was not intended to be kept sepa-
rate, but was understood te be so much corn mixed with that of others. The
corn mentioned in the receipts could not have been all delivered without a de-
livery of some of the corn of other storers. \hatever, therefore, may have
been the conjocturcz inquiries made by Cushman of Fairfield about keeping
separate the corn purchased with the money borrowed at the banking house of
Cushman, True & Co., or whatever may at first have been the understanding,
the idea, if ever seriously entertained at all, was abandoned long before this
suit was commenced, and the plaintiffs had merely, what is so clearly apparent by an
examination of the receipt of December 22, 1859, certain warehouse receipts
for corn mixed by the warchouseman with that of others, and certain promissory
notes, as collnteral sccurity for the notes which Fairfield & Weld
had given them for money borrowed. It is not a question of con-
flicting evidence passed upon by the jury. There is no conflict. If this
be so, then, by the law, as secttled in the case of ZLow vs. Martin, (18
IU.) the plaintiffs cannot recover. But a distinction is sought to be tuken be-
tween the case of Low vs. Martin and the one at bar, in this, that if the plain.
tiffs did not acquiesce in the mixing of the corn purchased with the money loaned
by them (and which they were to have as security for the money) with that of
other storers with Fairfield & Weld, they had the legal right to replevy out of
the mixed mass as much corn as was purchased by Fairfield & Weld with the
money they borrowed of the plaintiffs. The doctrine that one who had left
corn to be stored with a warehouseman, under an agreement that it should be
kept separate, might maintain replevin against the warehouseman for an equal
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quantity of corn that was mixed, might secem to a casual observer to be sustain-

ed in the case of Low vs, Martin (18 Ili) Such might seem to be the idea

intended to be conveyed by the Judge who delivered the opinion, and it was this

construction of the dictumn which is in some instances introduced in the rulings

of the Court below; but the idea of there being other persons besides the ware-

houseman Low and the storer Martin, whose rights might have been affected,

did r:ot probably occur to the Judge who wrote the epinion, and the idea of the

dictum undoubtedly was, that the w=ongful admixture should b= onc which would

make the whole property, the property of the plaintiffs in veplevin, because that

is the principle of the autherities cited as to the «ffect of what is called the

wrongfu: admixture. The position a-sumed, that the parties storing with a

warehouseman are tenants in common, with a propcrtion, continually shifting

every time one removes uis deposit, cr as the warehouzeman sells & portion of
the amount he nwns himself, is necessarily inconsistent with the idea that the

action can be maintained for the undivided share or interest, All authorities
~agree that an action of replevin can only be maintained for property capable of
identification, and delivery by the Sheriff to the plaintiff, and never by a ten.
ant in common for an undivided share or interest in chatiels, and this principle
is settled in the above case of Low vs. Martin. It is, then, only an sdmixture
which destroys the relation of tenants in common between the plaintiff in the
replevin and the warehouseman, whicli wmay make it otherwise. as mentioned by

Judge Skinner, and this of course can only be done by such an admixture as
destroys this relation, by making the plaintifis in :eplevin the owner of the
whole, and this can only be so where the plaintiff in replevin and the warehouse-
man were the only owners of the mixed grain. It is not necessary to argue
that if Olmstead, Ilerford, Harding and others were really the owners of an
undivided interest in the corn in the three cribs, as mentioned in Low vs. Martin,
that Cushman and Fairfield could not make any arrangement to deprive them
of said interest without their consent, or without their fault, so that the plain-
tiffs could become the ownersof the whole mixed mass, orso that they could take
out of the warehouse, by replevin. purt of the identical corn which the other
storers had stored therein.

The case of Gardner vs. Dutch, which is one of doubtful authority, and
which places the right to recover on =« right of sclection by the plaintiff of his
76 bags of coffee (a right which did not exist any more than that of the officer
who made the attachment to select by taking all but 76 bags) has no appliea-

tion when their are others to be affectegd, Selecting one’s bags of coftee might
be easier, too, than selecting ones own and fractions of’ of corn.

The selection doctrine will not answer for mixed corn, if it will for coffee bags.
By mensuri‘nE out the quantity the property of other storers is inevitably taken,
without thelr consent, and to their serious injury where there is a deficiency,
Suppose there had been several persons who had the same right to 76 bags of
the coffee that the plaintiffs had, and suppose, by the sale and removal of bags
of coffee by Wellman & Ropes, or by creditors for them, on execution, the
number of bags had been so reduced that therc were not T6 bags for each
of the parties having the right to so much each remaining in the mass, could
these respective owners legally snatch, by replevin, under this doctrine of selec-
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tion, upon the principle of the devil take the hindmost, till the hindmost might
be left, at best, with only a bag to hold? If so, the doctrine of selection would
be of no more use t the last one in saving his coffee, than the doctrine of elec
tion. His coffee might thus be lost without any fault on his part. Perhaps
brother Cook, who knows more about these things, can read his title clear to the
replevied corn ; if so, it must be by faith aione in something that is incompre
hensible to us.

Lat us see, now, what were the erroncous rulings, if we are right in our
position. The jury must have been somewhat perplexed to know exactly what
the law was from the instructions. They would seem to be somewhat in con.
flict. This is sometimes unavoidable, owing to the want of time necessary for
reflection by the Court below.. Although the propositions in accordance with
our view of the law, requested to be given, were in muny instances refused, or
their effect neutralized by other iostructions containing the converse of the
proposition, it is perhaps enough to call the attention of the-Court to a few
of them only. This Court having once reproved ouc of our firm for writing
too many instructions, we -desive briefly to apologize for there being so many in
this case. Wedid not know but the jury might apply the republican doctrine,
that the majority should govern ; and we hoped to have the weight of author-
ity on our side; and as fast as one was neutralized by an opposite one from
brother Cook, we endeavored to supply its place. Again, we did not write
them all, and in the hurry of a trial at nis: prius, too many instructions will
thus get in, for want of time to compare and digest them properly. The 4th
instruction of the plaintiffs isnot the law, asapplicable to the facts of this case,
nor is it the law as applicable to any possible state of facts in any replevin suit.
The issue in replevin on a plea of property in a third person is never whether
the property is in such third person, but on that part of the plea which alleges
that the property is not the plaintiffs—and such is the issue on the third plea.
(1 Gilman, 365.) The 3d and 5th instructions are not the law. The issue is
the same on the 2d and 5th pleas. The jury, then, arc instructed that on a
denial of property in the plaintiffs, it is not necessary for them to introduce any
proof whatever, and that conscquently it: is: entirely immaterial whether the
plaintiffs in this case were tenants in common or sole owners of the replevied
property, or whether they own any interest at all in it. Now, as the jury are
ingtructed, in the 8d 4th, and 5th instructions, as to the very pith and marrow
of the controversy, we think it is not neces+ary to press any other points to en-
title us o a reversal. However, as we desire an expression of an opinion,
which will end the controversy, if we are right in our views that the plaintiff
cannot properly recover, in this action, we claim that the eighth instruction
given at the request of the plaintiffs is not the law, and that the 5th instruction
asked by the defendant is the law. By the eighth instruction for plaintiff the
jury are directed that if the plaintiffs had a pledge of the replevied corn, as se-
curity for a debt, it is a sufficient ownership to enable them to maintain
this action. We claim that this would not be so if they were really. the owners,
having stored the 7000 bushels, and that before this suit was brought, it was
with their acquiescence mixed, or if withont their consent, it was mixed with
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the corn left in store by the other storers, the latter not being aware of the

supposed agreement between Cushman and Fairfield, and having, in ignorance

of it, consented to the admixture of their corn with other corn in the cribs. It
may be said that the idea intended to be couveyed in the 8th instruction was,

that the property of one who holds by pledge as security is just as good as
though he was the actual owner. Such is not the fair construction of the lan-
guage of the instruction. The gist of the controversy is perhaps as well set
forth in the 5th instruction asked by the defendant and refused by the Court,
as anywhere in the record ; and we claim, for the reason heretofore given, that
it should not have been refused. The Court will perceive that the erroneous ru-
lings complained of will be found in many other places in the record. We
therefore claim a reversal hecause the evidence proves no case by which the
plaintiff is entitled to a verdict, and that the views which the Court below took
of the law were inaccurate. The supposed difficulty alluded to in relation to
there not being coffce bags enough is the real trouble in this case. After the
7000 bushels were taken out of the cribs, there was not enough left to go round,
C. S. Dole & Co. are the real parties in interest, and the Martin judgment was
really theirs.  On the 22d of Dec., 1859, Fairfield & Weld assigned their inter-
est to them, and they took all the corn, and atter the 7000 bushels were replevied
out, they divided what was left; (being fifty-five per cent. only,) belonging to
. -Olmstead, Harding, Herford and others, aming them, and the controversy is as
" to which of the creditors, C. S. Dole & Co. or Cushman, True & Co., both of
whom have advanced money, shall kold the Fairfield & Weld corn, not the corn
of the storers. We desire to be upderstood as speaking only for Dole & Co.
We have no authority to speak for the plaintiffs. We can merely hope they
will do right to those who have actually stored corn with Fairfield & Weld.—
There was a deficiency of some three or four thousand bushels. Fairfield &

Weld had no 7000 bushels over the amount for which other storers had receipts,
although this part of the case cannot be seen by your honéfs. ™ ,JO'\

may be taken only as a supposed state of facts to illustrate that the principle
of allowing replevin to be maintained upon the facts in proof is not sound If
the form of action was trover, justice could be done by the jury by fixing a
proper sum in the verdict. Justice cannot be done in replevin, and the action
ought not to be sustained, the interest of the plaintiffs being, in every point of
view, only an undivided one.

LELAND & BLANCHARD,
For Plaintiff in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAIND DIVISTON_

APRIL. TERM, 1862, AT OTTAWA.

FRANCIS WARNER
VS, Brief of Plaintiffs in Error.
WILLIAM H: W. CUSHMAN. - .

It is not a disputed point in this case, that the corn replevied by the plain-
tiffs was at the time thereof actually mixed with that of several other persons
who had stored with Fairfield & Weld, and that the very corn of tliese other
persons, and which never had been that of the plaintiffs, was actually taken by
the coroner on the writ- If our views of the law of this case are correet, it is
not material to consider whether ths admixture had, in point of fuct, been ac-
quiesced in by the nlaintiffs before the commencement of this suit. If, however,
this, in fact, be so, then in no possible point of view—not even admitting that
the ruling of the Court below, at plaintiff’s request, was right—can the plain-
tiffs recover. It seems to us thav:there is” no:redl question in this case,
and that the plaintiffs cannot_properly maintain this action, allowing them the
benefit of every position they claim the evidence tends to prove. Although
there might have been some conversation between Cushman and Fairfield about
keeping the corn of plaintiffs separate from that of other storers, it is manifestly
apparcnt that the idea was never scriously entertained by the plaintiffs that
Fairfield & Weld should do so. It was rather a speculative inquiry on the part
of Cushman whether such a thing was practicable, than a thought to'be scrious-
ly entertained. There can hardly be said to be a shadow of a doubt, that the
plaintiffs did, before this suit was brought, acquiesce in the admixture of the
corn; all there is in the record to countenance the contrary idea, is the follow-
ing statement of Fairfield; ¢ When the arrangement to advance money was
made, Cushman requested Fuirfield to keep the corn purchased with money fur-
nished by plaintiff separate. Fairfield said it would be inconvenient to do so;
made no agreement that he would do so: and did not, in fact, do so, but mixed
it.” On the contrary (if it can be called the contrary), it appears that the
universal. custom in Ottawa of doing a grain and produce business, is to mix the
corn of different storers; that True, one of the plaintiffs, passed the cribs daily,
and knew just what was being done ; that the grain receipts mentioned in the
reoeiptf dated Dec. 22d, 1859, were not for the real amounts of corn purchased
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and received in store by Fairfield & Weld, but receipts for assumed amounts, as
security for a loan, Therc were no 5000 bushels of corn in the cribs before
December 1st, 1859. Fairfield says there was only a small amount placed in
the cribs in the latter part of November, 1859 ; and Olmstead says his corn was
the first put into the cribse. The corn receipts given the plaintiffs, for 5000
bushels, dated November 23 and 28, were fictitious—that is, the corn was not
yet purchased : but tney were given in advance, to sccure money at the time it
was purchased. Whenever a sum of money was borrowed, a warehcuse receipt
was issued for corn in store before the corn was bought with thke maney, as col.
lateral security for it. The notes, if they had been introduced in eridence,
would undoubtedly have corresponded in date with the warehouse receipts. The
striking out. of the receipts, by irue, the words ¢ at the owners’ risk,” shows
that there was no particular 7000 bushels of corn in the cribs owned ty plain-
tiffs, which, if destroyed by casualty, would have entitled Fairfield & Weld to
a credit for its value on the notes they had given for the money borrowed of
the plaintiffs, or would have injured the value of the receipts as security, except
pro tanto, by reason of an apportionment of the loss among all the storers.
The giving of the notes, including more corn in the grain receipts than the
money loaned paid for, the taking other notes, also, as collateral security for
the indebtedness, the payment of insurarce, and all other expenscs, by Fairfield
& Weld, the erasure of the words “at owners’ risk”” from the grain receipts,
the payment of one and one-half per cent n month for the use of the
money, all shew that' the grain receipts were issued as security for the loaned
money, and that the corn mentioned in them was not intended to be kept sepa-
rate, but was understood te be so much corn mixed with that of others. The
corn mentioned in the receipts could not have Leen all delivered without a de-
livery of some of the corn of other storers. \Whatever, therefore, may have
been the conjoctured inquirics made by Cushman of Fuirfield about keeping
separate the corn purchased with the money borrowed at the banking house of
Cushman, True & Co., or whatever may at first have been the understanding,
the idea, if ever seriously entertained at all, was abandoned long before this
suit was commenced, and the plaintiffs had merely, what is so clearly apparent by an
examination of the receipt of December 22, 1859, certain warehouse receipts
for corn mixed by the warchouseman with that of others, and certain promissory
notes, as collateral security for the notes which Fairfield & Weld
had given them for money borrowed. It is not a question of con-
flicting evidence passed upon by the jury. There is no conflict. If this
be so, then, by the law, as settled in the case of Low vs. Martin, (18
ZI7l.) the plaintiffs cannot rccover. DBut a distinction is sought to be tuken be-
tween the case of Low vs. Martin and the one at bar, in this, that if the plain.
tiffs did not acquiesce in the mixing of the corn purchased with the money loaned
by them (and which they were to have as security for the money) with that of
other storers with Fairfield & Weld, they had the legal right to replevy out of
the mixed mass as much corn as was purchased by Fairfield & Weld with the
money they borrowed of the pinintiﬂ's. The doctrine that one who had left
corn to be stored with » warehouseman, under an agrcement that it should be
kept separate, might maintain replevin against the warehouseman for an equal
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quantity of corn that was mixed, might secem to a casual observer to be sustain-
ed in the case of Low vs, Martin (18 Ili).  Euch might seem to be the idea
intended to be conveyed by the Judge who delivered the opinion, and it was this
construction of the dictum which is in some instances introduced in the rulings
of the Court below; but the idea of there being. other persons besides the ware-
houseman Low and the storer Martin, whose rights might have been affected,
did rot probably occur to the Judge who wrote the epinion, and the idea of the
dictum undoubtedly was, that the wrongful admixture should b= onc which would
make the whole property, the property of the plaintiffs in replevin, because that
is the principle of the authcrities cited as to the «flect of what is called the
wrongfui admixture. The position a-sumed, that the parties storing with a
warehouseman are tenants in common, with a propertion, continually shifting
every time one removes nis deposit, cr as the warehouseman sells a portion of
the amount he owns himself, is necessarily inconsistent with the iden that the
action can be maintained for the undivided share or interest, All authorities
agree that an action of replevin can only be maintained for property capable of
identification, and delivery by the Sheriff to the plaintiff, and never by a ten.
ant in common for an undivided share or interest in chattels, and this principle
is settled in the above case of, Low vs. Martin. It is, then, only an admixtiure
which destroys the relation of tenants in common between the plaintiff in the
replevin and the warehouseman, whicl wayv make it otherwise. as mentioned by
Judge Skinner, and this of course can only he done by such an admixture as
destroys this relation, by making the plaintifis in 1eplevin the owner of the
whole, and this can only be so where the plaintiff in replevin and the warehouse.
man were the only owners of the mixed grain. Itis not necessary to argue
that if Olmstead, llerford, Harding and others were really the owners of an
undivided interest in the cornin the three cribs, as mentioned in Low vs. Martin,
that Cushman and Fairfield could not make any arrangement to deprive them
of said interest without their consent, or without their fault, so that the plain-
tiffs could bcecome the owners of the whole mixed mass, or so that they could take
out of the warehouse, by replevin. part of the identical corn which the other
storers had stored therein.

The case of Gardner vs. Dutch, which is one of doubtful authority, and
which places the right to recover on a right of sclection by the plaintiff of his
76 bags of coffee (a right which_did not exist any more than that of the officer
who made the attuchment to select by taking all but 76 bags) has no appliea-
tion when their are others to be affected. Sel/‘e‘it’j% one’s bags of coffee might
be easier, too, than selecting ones own s and fractions of ‘pounds of corn.
The selection doctrine will not answer for mixed corn, if it will for coffee bags.
By measuring out the quantity the property of other storers is inevitably taken,
without their consent, and to their serious injury where there is a deficiency,
Suppose there had been several persons who had the same right to 76 bags of
the coffee that the plaintiffs had, and suppose, by the sale and removal of bags
of coffee by Wellman & Ropes, or by creditors for them, on execution, the
number of bags had been so reduced that there were not 76 bags for each
of the parties having the right to so much each remaining in the mass, could
these respective owners legally snatch, by replevin, under this doctrine of selec-
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tion, upon the principle of the devil take the hindmost, till the hindmost might
be left, at best, with only a bag to hold ? If so, the doctrine of selection would
be of no more use t» the last one in saving his coffee, than the doctrine of elec-
tion. His coffec might thus be lost without any fault on his part. Perhaps
brother Cook, who knows more about these things, can read his title clear to the
replevied corn ; if so, it must be by faith alone in something that is incompre-
hensible to us.

Lot us see, now, what were the erroncous rulings, if we ave right in our
position. The jury must have been somewhat perplexed to know exactly what
the law was from the instructions. They would seem to be somewhat in con.
flict. This is sometimes unavoidable, owing to the want of time necessary for

reflection by the Court below. Although the propositions in accordance with

our view of the law, requested to be given, were in muny instances refused, or
their effect neutralized by other instructions containing the converse of the
proposition, it is perhaps enough to call the attention of the Court to a few
of them only. This Court having once reproved oue of our firm for writing
too many instructions, we desive briefly to apologize for there being so many in
this case. Wedid not know but the jury might apply the republican doctrine,
that the majority should govern; and we hoped to have the weight of author-
ity on our side; and as fast as one was neutralized by an opposite one from
brother Cook, we endeavored to supply its place. Again, we did not write
them all, and in the hurry of a trial at n¢si prius, too many instructions will
thus get in, for want of time to compare and digest them properly. The 4th
instruction of the plaintiffs is not the law, asapplicable to the facts of this case,
nor is it the law as applicable to any possible state of facts in any replevin suit.
The issue in replevin on a plea of property in a third person is never whether
the property is in such third person, but on that part of the plea which alleges
that the property is not the plaintiffs—and such is the issue on the third plea.
(1 Gilman, 865.) The 8d and 5th instructions are not the law. The issue is
the same on the 2d and 5th pleas. The jury, then, arc instructed that on a
denial of property in the plaintiffs, it is not necessary for them to introduce any
proof whatever, and that conscqueatly it is entively immaterial whether the

- plaintiffs in this case were tenants in common or sole owners of the replevied

property, or whether they own any interest at all in it. Now, as the jury are
instructed, in the 3d 4th, and 5th instructions, as to the very pith and marrow
of the controversy, we think it is not neces<ary to press any other points to en-
title us to a reversal. However, as we desire an expression of an opinion,
which will end the controversy, if we are right in our views that the plaintiff
cannot properly recover, in this action, we claim that the eighth instruction
given at the request of the plamtiffs is not the law, and that the 5th instruction
asked by the defendant is the law. By the eighth imstruction for plaintiff the
jury are directed that if the plaintiffs had a pledge of the replevied corn, as se-
curity for a debt, it is a sufficient ownership to enable them to maintain
this action. We claim that this would not be so if they were really the owners,
having stored the 7000 bushels, and that before this suit was brought, it was
with their acquiescence mixed, or if without their consent, it was mixed with
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the corn left in store by the other storers, the latter not being aware of the

supposed agreement between Cushman and Fairfield, and having, in ignorance

of it, consented to the admixture of their corn with other corn in the cribs. It
may be said that the idea intended to be couveyed in the 8th instruction was,

that the property of one who holds by pledge as security is just as good as
though he was the actual owner. Such is not the fair construction of the lan-
guage of the instruction. The gist of the controversy is perhaps as well set
forth in the 5th instruction asked by the defendant and refused by the Court,
as anywhere in the record ; and we claim, for the reason heretofore given, that
it should not have been refused. The Court will perceive that the erroneous ru:
lings complained of will be found in many other places in the record. We
therefore claim a reversal hecause the evidence proves no case by which the
plaintiff is entitled to a verdict, and that the views which the Court below took
of the law were inaccurate. The supposed difficulty alluded to in relation to
there not being coffce bags enough is the real trouble in this case. After the
7000 bushels were taken out of the cribs, there was not enough left to go round;
C. S. Dole & Co. are the real parties in interest, and the Martin judgment was
really theirs.  On the 22d of Dec.. 1859, Fairfield & Weld assigned their inter-
est to them, and they took all the corn, and aiter the 7000 bushels were replevied
out, they divided what was left, (being fifty-five per cent. only.) belonging to
Olmstead, Harding, Herford and others, am:ng them, and the controversy is as
to which of the creditors, C. S. Dole & Co. or Cushman, True & Co., both of
whom have advanced money, shall kold the Fairfield & Weld corn, not the corn
of the storers. We desire to be uuderstood as speaking ouly for Dole & Co.
We have no authority to speak for the plaintiffs. We can merely hope they
will do right to those who have actually stored corn with Fairfield & Weld.—
There was a deficicncy of some three or four thousand bushels. Fairfield &
Weld had no 7000 bushels over the amount for which other storers had receipts,
although this part of the case cannot be seen by your honors. Judicially, it
may be taken only as a supposed state of facts to illustrate that the principle
of allowing replevin to be maintained upon the facts in proof is not sound If
the form of action was ftrover, justice could be done by the jury by fixing a
proper sum in the verdict. Justice cannot be done in replevin, and the action
ought not to be sustained, the interest of the plaintiffs being, in every point of
view, only an undivided one.

LELAND & BLANCHARD,
For Plaintzff in brror.



E L oree 1 54 194

7 N .~.§

gc%émc'/%

L




)
!

SUPREME COURT OF ILLINOIS,
THIRD GRAND DIVISION.

APRIL. TERM, 1862, AT. OTTAWA.

FRANCIS WARNER

8. }Bricf of Plaintiffs in Error.
WILLIAM H:W. CUSHMAN.

It is not a disputeﬁ point in this case, that the corn replevied by the plain-
tiffs was at the time thereof actually mixed with that of several other persons
who had stored with Fairfield & Weld, and that the very corn of these other
persons, and which never had been that of the plaintiffs, was actually taken by
the coroner on the writ- If our views of the law of this case are correct, it is
not material to consider whether this admixture had, in point of fact, been ac-
quiesced in by the plaintiffs before the commencement of this suit. If, however,
this, in fact, be so, then in no possible point of view—not even admitting that
the ruling of the Court below, at plaintiff’s request, was right—can the plain-
tiffs recover. It seems to us that there is mo real question in this case,
and that the plaintiffs cannot properly maintain this action, allowing them the
benefit of every position they claim the evidence tends to prove. Although
there might have been some conversation between Cushman and Fairfield about.
keeping the corn of plaintiffs separate from that of other storers, it is manifestly
apparent that the -idea was never seriously entertained by the plaintiffs. that
Fairfield & Weld should do so. * It was rather a speculative inquiry on the part
of Cushman whether such a thing was practicable, than a thought to be serious-
ly entertained. There can hardly be said to be n shadow of a doubt, that the
plaintiffs did, before this suit was brought, acquiesce in the admixture of the
corn; all there is in the record to countenance the contrary idea, is the follow-
ing statement of Fairfield; ¢« When the arrangement to advance monecy was
made, Cushman requested Fuirfield to keep the corn purchased with money fur.
nished by plaintiff separate. Fairfield said it would be inconvenient to do so;
made no agreement that he would do so: and did not, in fact, do so, but mixed
it.”” On the contrary (if it can be called the contrary), it appears that the
universal custom in Ottawa of doing a grain and produce business. is to mix the
corn of different stovers; that True, one of the plaintiffs, passed the cribs daily,
and knew just what was being done ; that the grain receipts mentioned in the
receiptf dated Dec. 22d, 1859, were not for the real amounts of corn purchased
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and received in store by Fairfield & Weld, but receipts for assumed amounts, as
security for a loan, Therc were no 5000 bushels of corn in the cribs before
December 1st, 1859. Fairfield says there was only a small amount placed in
the cribs in the lutter part of November, 1859 ; and Olmstead says his corn was
the first put into the cribs. The corn receipts given the plaintiffs, for 5000
bushels, dated November =3 and 28, were fictitious—that is, the corn was not
yet purchased : but tney werc given in advance, to sccure money at the time it
was purchased.  Whenever & sum of money was borrowed, a warehcuse receipt
was issued for corn in store before the corn was bought with the meney, as col.
lateral security for it. The notes, if they had been introduced in evidence,
would undoubtedly have corresponded in date with the warehouse receipts. "The
striking out of the receipts, by ‘I'rue, the words ¢ at the owners’ risk,” shows
that there was no particular 7000 bushels of corn in the cribs owned by plain-
tiffs, which, if destroyed by casualty, would have entitled Fairfield & Weld to
a credit for its value on the notes they had given for the money borrowed of
the pluintiffs, or would have injured the value of the receipts as sccurity, except
pro tanto, by reason of an apportionment of the loss among all the storers.
The giving of the notes, including more corn in the grain receipts than the
money loaned paid for, the taking cther notes, also, as collateral security for
the indebtedness, the payment of insurance, and all other expenscs, by Fairfield
& Weld, the erasure of the words ““at owners’ risk” from the grain receipts,
the payment of one and one-half per cent a wmonth for the use of the
money, all shew that; the grain receipts were issued as secarity for the loaned
money, and that the corn mentioned in them was not intended to be kept sepa-
rate, but was understood te be so.much corn mixed with that of others. The
corn mentioned in the receipts could not have been all delivered without a de-
livery of some of the gorn of other storers. MWhatever, therefore, may. have
been the conjecturgf inquirics made by Cushman of Fuirfield about keeping
separate the corn purchased with the money borrowed at the banking Louse of
Cushman, True & Co., or whatever may at first have been the understanding,
the idea, if cver seriously entertained at all, was abandoned long before this"
suit was commenced, and the plaintiffs had merely, what is so clearly apparent by an
examination of the receipt of December 22, 1859, certain warehouse receipts
for corn mixed by the warchouseman with that of others, and certain promissory
notes, as collateral sccurity for the notes which TFairfield & Weld
had given them for money borrowed. It is not a question of con-
flicting evidence passed upon by the jury. There is no conflict. If this
be so, then, by the law, as settled in the case of ZLow vs. Martin, (18
I11.) the plaintiffs cannot recover. But a distinction is sought to be tuken be-
tween the case of Low va. Martin and the one at bar, in this, that if the plain.
tiffs did not acquiesce in the mixing of the corn purchased with the money loaned
by them (and which they were to have as security for the money) with that of
other storers with Fairfield & Weld, they had the legal right to replevy out of
the mixed mass as much corn as was purchased by Fairfield & Weld with the
money they borrowed of the plaintifis. The doctrine that one who had left
corn to be stored with a warchouseman, under an agrcement that it should be
kept separate, might maintain replevin against the warehouseman for an equal
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quantity of corn that was mixed, might scem to a casual observer to be s ustain-
ed in the case of Low vs, Martin (18 Di)  Such might seem to be the idea
intended to be conveyed by the Judge who delivered the opinion, and it was this
construction of the dictum which is in some instances introduced in the rulings
of the Court below; but the idea of there heing other persons besides the ware-
houseman Low and the storer Martin, whose rights might have been affected,
did r:ot probably occur to the Judge who wrote the epinion, and the idea of the
dictum undoubtedly was, that the wrongful admixture should b one which would
make the whole property, the property of the plaintiffs in replevin, because that
is the principle of the autherities cited as to the «ffect of what is called the
wrongfu: admixture. The position a-sumed, that the parties storing with a
warehouseman are tenants in common, with a propcrtion, continually shifting
every time one removes uis deposit, cr as the warchouseman sells a portion of
the amount he owns himself, is neccessarily inconsistent with the idea that the
action can be wmaintained for the undivided sharve or interest, All authorities
agree that an action of replevin can only be maintained for property capable of
identification, and delivery by the Sheriff to the plaintiff, and never by a ten.
ant in common for an undnule«l share or interest in chattels, and thi< principle
is settled in the above case of Low vs. Martin. Tt is, then, only an admixture
which destroys the relation of tenants in common between the plaintiff in the
replevin and the warchouseman, which way make it otherwi~e. as mentioned by
Judge Skinner, und this of course can only be -one by such an admixture as
destroys this relation, by making the plaintifis in :eplevin the owner of the
whole, and this can only be so where the plaintiff in veplevin and the warehouse-
man were the only owners of the mixed grain. It is not necessary to argue
that if Olmstead, IHerford, Harding and others were really the owners of an
undivided interest in the corn in the three cribs, as mentioned in Low vs. Martin,
that Cushman and Fairficld could not make any arrangement to deprive them
of said interest without their consent, or without theiv fault, so that the plain-
tiffs could become the owners of the whole mixed mass, or so that they could take
out of the warehouse, by replevin. part of the identical corn which the other
storers had stored therein.

The case of Gardner vs. Dutch, which is une of doubtful authority, and
which places the right to recover on a right of sclection by the plaintiff of his
T6 bags of coffee (a right which did not exist any more than that of the officer
who made the att.lchment to select by taking all but 76 bags) has no applica.
tion when “are others to be affected. Qe]e?mn one’s bags of coffee might
be easier, too, than selecting ones own/pomds and fractions ol‘/é of corn.
The selection doctrine will not answer for mixed corn, if it will For coffee bags.
By measuring out the quantity the property of other storers is inevitably taken,
without their consent, and to their scrious injury where there is a deficiency,
Suppose there had been several persons who had the same right to 76 bags of
the coffee that the plaintiffs had, and suppose, by the sale and removal of bags
of coffce by Wellman & Ropes, or by creditors for them, on execution, the
number of bags had been so reduced that there were not T6 bags for each
of the parties having the right to so much each remaining in the mass, could
these respective owners legally snatch, by replevin, under this doctrine of selec-
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tion, upon the principle of the devil take the hindmost, till the hindmos: might
be left, at best, with only a bag to hold? If so, the doctrine of selection would
be of no more use t the last one in saving his coffee, than the doctrine of elec.
tion. His coffee might thus be lost without any fault on his part. Perhaps
brother Cook, who knows more about these things, can read his title clear to the
replevied corn ; if so, it must be by faith aione in something that is incompre-
hensible to us.

Let us see, now, what were the erroncous rulings, if we ave right in our
position. The jury must have been somewhat perplexed to know exactly what
the law was from the instructions. They would seem to be somewhat in con-
flict. This is sometimes unavoidable, owing to the want of time necessary for
reflection by the Court below. Although the propositions in accordance with
our view of the law, requested to be given, were in muny instances refused, or
their effect neutralized by other iostructions containing the converse of the
proposition, it is perhaps enough to call the attention of the Court to a few
of them only. -This Court having once reproved oue of our firm for writing
too many instructions, we desive briefly to apologize for there being so many in
this case. 'Wedid not know but the jury might apply the republican doctrine,
that the majority should govern; and we hoped to have the weight of author-
ity on our side; and as fast as one was neutralized by an opposite one from
brother Cook, we¢ endeavored to supply its place. Again, we did not write
them all, and in the hurry of a trial at nis¢ prius, too many instructions will
thus get in, for want of time to compare and digest them properly. The 4th
instruction of the plaintiffs is not the law, asapplicable to the facts of this case,
nor is it the law as applicable to any possible state of facts in any replevin suit.
The issue in replevin on a plea of property in a third person is never whether
the property is in such third person, but on that part of the plea which alleges
that the property is not the plaintiffs—and such is the issue on the third plea.
(1 Gilman, 365.) The 3d and 5th instructions are not the law. The issue is
the same on the 2d and 5th pleas. The jury, then, are instructed that on a
denial of property in the plaintiffs, it is not necessary for them to introduce any
proof whatever, and that conscqueatly it is entirely immaterial whether the
plaintiffs in this case were tenants in common or sole owners of the replevied
property, or whether they own any interest at all in it. Now, as the jury are
instructed, in the 8d 4th, and 5th instructions, as to the very pith and marrow
of the controversy, we think it is not neces-ary to press any other points to en-
title us to a reversal. However, as we desire an expression of an opinion,
which will end the controversy, if we are right in our views that the plaintiff
cannot properly recover, in this action, we claim that the eighth instruction
given at the request of the plamtiffs is not the law, and that the 5th instruction
asked by the defendant is the law. By the eighth instruction for plaintiff the
jury are directed that if the plaintiffs had a pledge of the replevied corn, as se-
curity for a debt, it is a sufficient ownership to enable them to maintain
this action. We claim that this would not be so if they were really the owners,
having stored the 7000 bushels, and that before this suit was brought, it was
with their acquiescence mixed, or if without their consent, it was mixed with
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the corn left in store by the other storers, the latter not being aware of the
supposed agreement between Cushman and Fairfield, and having, in ignorance

of it, consented to the admixture of their corn with other corn in the crlbs. It
may be said that the idea intended to be conveyed in the 8th instruction was,

that the property of one who holds by pledge as security is just as good as
though he was the actual owner. Such is not the fair construction of the lan-

guage of the instruction. The gist of the controversy is perhaps as well set

forth in the 5th instruction asked by the defendant and refused by the Court,

as anywhere in the record ; and we claim, for the reason heretofore given, that

it should not have been refused. The Court will perceive that the erroneous ru:

lings complained of will be found in many other places in the record. We
therefore claim a reversal hecause the evidence proves no case by which the
plaintift is entitled to a verdict, and that the views which the Court below took
of the law were inaccurate. The supposed difficulty alluded to in relation to
there not being coffce bags enough is the real trouble in this case. After the
7000 bushels were taken out of the cribs, there was not enough left to go round,
C. S. Dole & Co. are the real parties in interest, and the Martin judgment was
really theirs.  On the 22d of Dec., 1859, Fairfield & Weld assigned their inter-
est to them, and they took all the corn, and atter the 7000 bushels were replevied
out, they divided what was left, (being fifty-five per cent. only,) belonging to
Olmstead, Harding, Herford and others, am:ng them, and the controversy is as
to which of the creditors, C. S. Dole & Co. or Cushman, T'rue & Co:, both of
whom have advanced money, shall hold the Fairfield & Weld corn, not the corn
of the storers. We desire to be uuderstood as speaking ouly for Dole & Co.
We have no authority to speak for the plaintiffs. We can merely hope they
will do right to those who have actually stored corn with Fairfield & Weld.—
There was a deficiency of some three or four thousand bushels. Fairfield &

Weld had no 7000 bushels over the amount for which other storers had receipts,
although this part of the case cannot be seen by your honms/ t y 1 7

may be taken only as a supposed state of facts to illustrate that the principle
of allowing replevin to be maintained upon the facts in proof is not sound If
the form of action was trover, justice could be done by the jury by fixing a
proper sum in the verdict. Justice cannot be done in replevin, and the action
ought not to be sustained, the interest of the plaintiffs being, in every point of
view, only an undivided one.

LELAND & BLANCHARD,
For Plaintiff in Error.
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SUPREME COURT OF ILLINOIS,
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FRANCIS WARNER
8. Brief of Plaintiffs in Error.
WILLIAM H. W. CUSHMAN.

It is not a disputed point in this case, that the corn replevied by the plain-
tiffs was at the time thereof actually mixed with that of several other persons
who had stored with Fairfield & Weld, and that the very corn of these other
persons, and which never had been that of the plaintiffs, was actually taken by
the coroner on the wxrit- If our views of the law of this case are correct, it is
not material to consider whether this admixture had, in point of fact, been ac-
quiesced in by the nlaintiffs before the commencement of this suit. If, however,
this, in fact, be so, then in tio possible point of view—not even admitting that
the ruling of the Court below, at plaintiff’s request, was right—can the plain-
tiffs recover. It seems to us that there is mno real question in this case,
and that the plaintiffs' cannot properly maintain this action, allowing them the
benefit of every position they claim the evidence tends to prove. Although
there might have been some conversation between Cushman and Fairfield about
keeping the corn of plaintiffs separate from that of other storers, it is manifestly
apparent that the idea was never seriously entertained by the plaintiffs that
Fairfield & Weld should do so. It was rather a speculative inquiry on the part
of Cushman whether such a thing was practicable, than a thought to be serious-
ly enterfained. There can hardly be sail to be a shadow of a doubt, that the
plaintiffs did, before this suit was brought, acquiesce in the admixture of the
corn; all there is in the record to countenance the contrary idea, is the foilow-
ing statement of Fairfiell; ¢ When the arrangement to advance money was
made, Cushman re/uested Fuirfield to keep the corn purchased with money fur.
nished by plaintiff separate. Fairfield said it would be inconvenient to do so;
made no agreement that he would do so: and did not, in fact, do so, but mixed
it.” On the contrary (if it can be called the contrary), it appears that the
aniversal custom in Ottawa of doing a grain and produce business. is to mix the
corn of different storers; that True, one of the plaintiffs, passed the cribs daily,
and knew just what was being done ; that the grain receipts mentioned in the
receipy dated Dec. 22d, 1859, were not for the real amounts of corn purchased
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and received in store by Fairfield & Weld, but receipts for assumed amounts, as
security for a loan, There were no 5000 bushels of corn in the eribs before
December 1st, 1859. Fairficld says there was only a small amount placed in
the cribs in the latter part of November, 1859 ; and Olmstead says his corn was
the first put into the cribs. The corn receipts given the plaintiffs, for 5000
bushels, dated November 28 and 28, were fictitious—that is, the corn was not
yet purchased : but tney were given in advance, to sccure money at the time it
was purchased. Whenever a sum of money was borrowed, a warehcuse receipt
was issued for corn in store before the corn was bought with tte meney, as col.
Iateral security for it. The notes, if they had been introduced in eridence,
would undoubtedly have co responded in date with the warehouse receipts.  I'he
striking out of the receipts, by irue, the words ¢ at the owners’ risk,” shows
that there was no particular 7000 bushels of corn in the eribs owned ty plain-
tiffs, which, if destroyed by easualty, would hive entitled Fairfield & Weld to
a credit for its value on the notes they had given for the money borrowed of
the plamtiffs, or would have injured the value ot the receipts as sccurity, except
pro tanto, by reason of an apportionment of the loss among all the storers.
The giving of the notes, including more corn in the grain receipts than the
money loaned paid for, the taking other notes, also, as collateral security for
the indebtedness, the payment of insurarce, and all other expenscs, by Fairfield
& Weld, the erasure of the words “at owners’ risk” from the grain receipts,
the payment of one and one-half per cent «a month for the use of the
money, all shew that the grain receipts were issued as security for the loaned
money, and that the corn mentioned in them was not intended tv be kept sepa-
rate, but was understood te be so much corn mixed with that of others. The
corn mentioned in the receipts could not have lbeen all delivercd without a de-
livery of some of the corn of other storers. \hatever, therefore, may have
been the conjectured inquiries made by Cushman of Fairfield about kecping
separate the corn purchased with the money borrowed at the banking house of
Cushman, True & Co., or whatever may at first have been the ur:derstanding,
the idea, if ever seriously entertained at all, was abundoned long before this
suit was commenced, and the plaintiffs had merely, what is so clearly apparent by an
examination of the receipt of December 22, 1859, certain warchouse receipts
for corn mixed by the warchouseman with that of othiers, and certain promissory
.notes, as collateral securiy for the notes which Fairficld & Weld
had given them for money borrowed. It is not a question of con-
flicting evidence passed upon by the jury. “There is no conflict. If this
be so, then, by the law, as settled in the case of Low vs. Martin, (18
I1L.) the plaintiffs cannot recover. DBut a distinetivn is sought to be tuken be-
tween the case of Low vs. Martin and the one at bar, in this, that if the plain.
tiffs did not acquiesce in the mixing of the corn purchased with the money louned
by them (and which they were to have as security for the money) with that of
other storers with Tairfield & Weld, they had the legal right to veplevy out of
the mixed mass as much corn as was purchased by Fairfiel'l & Weld with the
money they borrowed of the pluintifis. The doctrine that one who had left
corn to be stored with a wirchouseman, under an »grecment that it should he
kept separate, might maintain replevin against the warchouseman for an equal



[3]

quantity of corn that was mixed, might seem to a casual observer to be sustain-
ed in the case of Low vs. Martin (18 Ili) ~ Euch might seem to be the idea
intended to be conveyed by the Judge who delivered the opinion, and it was this
construction of the dictumn which is in some instances introduced in the rulings
of the Court below; but the idea of there heing other persons besides the ware-
houseman Low and the storer Martin, whose rights might have been affected,
did rot probably occur to the Judge who wrote the epinion, and the idea of the
dictum undoubtedly was, that the wrongful admixture chould b+ onc which would
make the whole property, the property of the plaintiffs in veplevin, because that
is the principle of the authcrities cited us to the «flect of what is called the
wrongfu! admixture. ‘The position a-sumed, that the parties storing with a
warehouseman are tenants in common, with a propertion, continually shifting
every time one removes uis deposit, cr as the warchouseman sells portion of
the amount he owns himself, is nccessarily incensistent with the idea that the
action can be maintained for the undivided share or interest, All authorities
agree that an action of replevin can only be maintained for property capable of
identification, and delivery by the Sheriff to the plaintiff. and never by a ten.
ant in common for an undivided share or interest in chattels, and this principle
is settled in the above case of Low vs. Martin. It is, then, only an admixiure
which destroys the relation of tenants in common between the plaintiff in the
replevin and the warehouseman, which may make it otherwise. a5 mentioned by
Judge Skinner, and this of course can only be done by such an admixture as
destvoys this relation, by making the plaiutifis in 1eplevin the owner of the
whole, and this can only be so where the plaiatiff in replevin and the warehouse-
man were the only owners of the mixed grain. Itis not necessary to argue
that if Olmstead, IHerford, Harding and others were really the owners of an
undivided interest in the corn in the three cribs, as mentioned in Low vs. Martin,
that Cushman and Fairficld could not make any arrangement to deprive them
of said interest without their consent, or without their fault, so that the plain-
tiffs could become the owners of the whole mixed mass, or so that they could take
out of the warehouse, by replevin. part of the identical corn which the other
storers had stored therein.

The case of Gardner vs. Dutch, which is one of doubtful authority, and
which places the right to recover on a right of selection by the plaintiff of his
76 bags of coffee (a right which did not exist any more than that of the officer
who made the attachment to select by taking all but 76 bags) has no applica-

tion when their are others to be .'lﬂ'cclndg.;l Qelw one’s b-v;g/f cnwv-rlxt
/

be easier, too, than selecting ones own s and fractions o tnds of corn.
The selection doctrine will not answer }or mixed corn, if it will for coffee bags.
By measuring out the quantity the property of other storers is inevitably taken,
without their consent, and to their serious injury where there is a deficiency,
Suppose there had been several persons who had the syme right to 76 bags of
the coffee that the plaintiffs had, and suppose, by the sale and removal of bags
of coffce by Wellman & Ropes, or by creditors for them, on execution, the
number of bags had been so reduced that there were not 76 bags for each
of the parties having the right to so much each remaining in the mass, could
these respective owners legally snatch, by replevin, under this doctrine of selec-
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tion, upon the principle of the devii take the hindmost, till the hindmost micht
be left, at best, with only a bag to hold 7 If so, the doetrine of selection wo:hI
be of no more use t the last one in saving his coffee, than the doctrine of elec-
tion. Ilis coffec might thus be lost without any fault on his part. Perhaps
brother Cook, who knows more about these things, can read his title clear to the
replevied corn ; if s, it inust be by fait't aione in something that is incompre-
hensible to us.

Lot us see, now what were the erroncous rulings, if we are right in our
position. The jury must have been somewhat perplexed to know exactly what
the law was from the instructions. They would seem to be somewhat in con.
flict. This is sometimes unavoidable, owing to the want of time necessary for
reflection by the Court below. Although the propositions in accordance with
our view of the law, requested to be given, were in muny instances refused, o
their effect ncutralized by other instructions containing the converse of the
proposition, it is perhaps enough to call the attention of the Court to a few
of them only. This Court having once reproved ouc of our firm for writing
too many instructions, we desive briefly to apologize for there being so many in
this case. We did not know but the jury might apply the republican doctrine,
that the majority should govern ; and we hoped to have the weight of author-
ity on our side; and as fast as one was neutralized by an opposite one from
brother Cook, wi: endeavored t» supply its place.  Again, we did not write
them all, and in the hurey of a teinl at nisé prius, tor many instructions will
thus get in, for want of time to cowpare and digest them properly. The 4th
instruction of the plaintiffs is not the law, asapplicable to the facts of this case, .
nor is it the law as applicable to any possible state of facts in any replevin suit.
The issuc in replevin on a plea of property in a thivd person is never whether
the property is in such third person, but on that part of the plea which alleges
that the property is not the plaintiffs—and such is the issue on the third plea.
(1 Gilman, 865.) The 3d and 5th instructions ave not the law. The issue is
the same on the 2d and 5th pleas. The jury, then, arc instructed that on a
denial of property in the plaintiffs, itis not necessary for them to introduce any
proof whatever, and that consequently it is entirely immaterial whether the
plaintiffs in this case were tenants in common or sole owners of the replcvied'
property, or whether they own any interest at all in it ~ Now, as the jury are
instructed, in the 3d 4th, and 5th instructions, as to the very pith and marrow
of tho controversy. we think it is not neces-ary to press any other points to en-
title us o a reversal. However, as we desire an expression of an opinion,
which will end the controversy, if we are right in our views that the plaintiff
cannot properly recover, in this action, we claim that the eighth instruction
given at thoe request of the plamtifts is not the law, and that the 5th instruction
nsked by the defendant is the law. By the eighth instruction for plaintiff the
jury are directed that if the plaintiffs had a pledge of the replevied corn, as se-
curity for a debt. it is a sufficient ownership to enable them to Inaintain
this action. We claim that this would not be so if they were really the owners,
having stored the 7000 bushels, and that before this suit was brought, it was
with their acquiescence mixed, or if without their consent, it was mixed with
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the corn left in store by the other storers, the latter not being aware of the

supposed agreement between Cushman and Fairfield, and having, in ignorance

of it, consented to the admixture of their corn with other corn in the cribs. It
may be said that the idea intended to be conveyed in the 8th instruction was,

that the property of one who holds by pledge as security is just as good as
though he was the actual owner. Such is not the fair construction of the lan-
guage of the instruction. The gist of the controversy is perhaps as well set
forth in the 5th instruction asked by the defendant and refused by the Court,
as anywhere in the record ; and we claim, for the reason heretofore given, that
it should not have been refused. The Court will perceive that the erroneous ru-
lings complained of will be found in many other places in the record. We
therefore claim a reversal because the evidence proves no case by which the
plaintiff is entitled to a.verdict, and that the views which the Court below took
of the law were inaccurate. The supposed difficulty alluded to in relation to
there not being coffee bags enough is the real trouble in this case. After the
7000 bushels were taken out of the cribs, there was not enough left to go round,
C. S. Dole & Co. are the real parties in interest, and the Martin judgment was
really theirs.  On the 22d of Dec., 1859, Fairfield & Weld assigned their inter-
est to them, and they took all the corn, and atter the T000 bushels were replevied
out, they divided what was left, (being fifty-five per cent. only,) belonging to
Olmstead, Harding, Herford and others, aming them, and the controversy is as
to which of the creditors, C. S. Dole & Co. or Cushman, True & Co-, both of
whom have advanced money, shall kold the Fairfield & Weld corn, not the corn
of the storers. We desire to be uuderstood as speaking only for Dole & Co.
We have no authority to speak for the plaintiffs. We can merely hope they
will do right to those who have actually stored corn with Fairfield & Weld.—
There was a deficiency of some three or four thousand bushels. Fairfield &
Weld had no 7000 bushels over the amount for which other storers had receipts
although this part of the case cannot be seen by your honors :
may be taken only as a supposed state of facts to illustrate that the principle
of allowing replevin to be maintained upon the facts in proof is not sound If

‘the form of action was trover, justice could be done by the jury by fixing a

proper sum in the verdict. Justice cannot be done in replevin, and the action
ought not to be sustained, the interest of the plaintiffs being, in every point of
view, only an undivided one.

LELAND & BLANCHARD,
For DPlaintiff in Lrror.
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FRANCIS WARNER PPff in Error )

WILLIAM H. W, CUSHMAN ef af, | ERROR To La Sazze.
Defendants in Error.

ABSTRACT OF RECORD.

PAGE

Of Record.

Action—Replevin—hegun March 17, 1860.

0

2 Affidavit filed March 17, 1860—That William H. W. Cushman, Isaac

V. Waterman, and William M. True, defendants in Error, were partners

under the firm-name of Cushman, True & Co., and justly entitled to the

possession of seven thousand bushels of corn, in the ear, situated in four

oribs, standing on Lot Four and the west half of Lot Three, in Block No.
Thirteen, in-original town of ‘Ottawa ;. that said corn was unjustly and un-
lawfully detained from the possession of Cushman, True & Co,, by Franeis
‘Warner (plaintiff in Error).

3  Plaint filed March 17, 1860, by défendants in Error—That plaintiff in
Error, March 15, 1860, unlawfully and unjustly took seven thousand
bushels of corn, in the ear, of 75 paunds to the bushel—value §2,800.00—
the property of said defendants in Error, and unjustly detained the same.

4-5 Affidavit ﬁled,- March 17, 1860—~That Warner (plaintiff in Error) was

Sheriff, &o.

‘5  Summons, issued March 17, 1860, directed to Coroner of La Salle

County, commanding him to take the corn described in the Affidavit and
Plaint, &ec. ,
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T  June 11, 1860—Writ returned, endorsed, ‘ Executed the within writ

by reading to Francis Warner, and delivering the property within descri-
bed to plaintiff, this 17th day of March, A. . 1860."

8 DBond filed March 17, 1860.
Pleas filed June 7, 1860.
10  1st. General issue.

11 2v. Property in defendant (Warner).

3p. Property in Micaiah F. Fairfield and John D. Weld.
12 4rE. Was not property of plaintiff.

12 51H. On the twentieth day of December, 1859, at the December term
of the Superior Court of Chicago, William Martin recovered judgment vs,
18 Micaiah F. Fairfield and John D. Weld in the sum of $9404.50 and costs,

Execution issued on said judgment December twentieth, 1859, directed
to Sheriff of La Salle County, and came into the hands of defendant
(plaintiff in Error), as Sheriff, December 22d, 1859 ; that on the 9th day
of March, 1860, said defendant, as Sherift, did levy upon, seize and take
the said corn, in the declaration mentioned, as the property of said Fair-
field and Weld ; that said defendant (plaintiff in Error) was Sheriff of La

14 Salle Covnty, duly elected and qualified ; that at the time said execution
came into his hands, and levied upon said corn, it was the property of said
Fairfield and Weld, liable to be taken and sold upon said execution.

14  6rH. Prior to the commencement of this suit, said Fairfield & Weld were
engaged as warehousemen, in the business of receiving from divers per-
15 sous, corn and other grain, in Ottawa, La Salle County, to be stcred, and
also in the purchase for themselves of corn and other grain, which said
corn (as well that purchased as stored) was so received by them with the
understanding, on the part of the storers and Fairfield & Weld, that the
same should not be kept separate, bit should be mixed, and a like quantity
and quality (but not the same corn as that stored) should be delivered to
the storers thereof; thatat the time of the receipt and levy of the execution
hereinafter mentioned, there was in the three corn-cribs, hereinafter mention-
ed,a quauntityofcorn composed partlyof corn stored and partly of corn pur-
chased, and owned by said Fairfild & Weld, all mixed together by consent
of the storers and of said Fairfield & Weld; that while said corn
15 was so mixed in said crib, said Fairfield & Weld, for the purpose
& of securing plaintiffs the (defendants in Error) for an indebtedness
16 due them from said Fairfield & Weld, and without receiving in
store any corn from said plaintiffs (defendants in Error), issued certain fic-
titious grain receipts, falsely purporting to be for corn stored with said
16 Fairfield & Weld by the plaintiffs (defendants in Error), said Fairfield &
Weld not owning the amount of corn mentioned in said receipts, and
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having no corn out of which to pay them in full, without using the corn
stored by others, or corn afterwards to be received by them, while the corn
which was afterwards replevied was in this mixed condition by consent of

17 plaintiffs, the storers and said Fairfield & Weld. (Same averments as in
5th plea relative to the rendition of judgmeut in Chicago, issuing execu-
tion thereon, its receipt and levy by plaintiff in Error, as Sheriff, &c., that
he was Sheriff, &c ;) that the corn in the declaration mentioned was replevied,
and separated by the Coroner from the mixed mass in said three cribs, the
whole of which defendant had seized as the property of Fairfield & Weld ;
that said plaintiffs (defendants in Error) had no other claim to said corn
replevied by them, and separated fro.n the mass aforesaid, except the said

18 receipts given as aforesaid to secure said debts ; that no delivery of said
corn was made to said plaintiffs (defendants in Error) by said Fairfield &
‘Weld before said execution came into the hands of defendant (plaintiff in
Error.)

19  Replications filed June 18, 1860.
Similiter to first plea.

To second plea—That the property was the property of plaintiffs (defend.
ants in Error. Conclusion to the country. Similiter added.

20  To third plea—That the corn was not the property of Fairfield & Weld
at the time when, &c., but was the property of plaintiffs. Conclusion to
the country. Similiter added.

21 To fifth plea—That the said corn was not the property of Fairfield &
Weld. Conclusion to the country. Similiter.

21  Second replication to said fifth plea—That there is no such record of any
judgment and execution as in said plea supposed. Conclusion to the coun.
try. Similiter.

22  3p. Replication to said fifth piea—That said defendant (plaintiff in
Error) was not, at the time when, &e., Sheriff, &c¢. Counclusion to the
country, Similiter.

To sixtn plea—That long before the said time when, &c., on the first
day of December, 1859, Fairfield & Weld agrecd to purchase corn with
money furnished by plaintiffs (defendants in Error) for that purpose ; that

23 it was a part of said agreement ; that the corn so purchased by them with
money of plaintiffs should become, at the time of purchase, the corn of
plaintiffs, and should be sold by plaintiff on their own account ; that seven
thousand bushels was so purchased by said Fairfield & Weld, and then and
there became, and was, the property of the plaintiffs, and was placed by
said Fairfield & Weld in certain cribs, in which cribs said corn remained

23 the property of the plaintiifs (defendants in Error) until the execution of
the writ of replevin in this cause, by which writ seven thousand bushels of
corn was taken, and said corn, while in said cribs, was never mixed with
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any other corn by and with the knowledge and consent of plaintiffs, but if
said Fairfield & Weld did mix said corn with any other corn, they did so
of their own wrong, and without the knowledge and consent of plaintiff,
(Concludes with a verification.

23  2p. Replication to said sixth plea—That it is not true that the only

24 right which they had to said corn was by virtue of certain fictitious grain
receipts, &e.. but they were the owners of the amount of corn replevied in
this suit, which was in certain cribs, where it had been placed by Fairfield
& Weld for these plaintiffs, and from which cribs the corn replevied was
taken. They deny that said corn was mixed with other corn with their
knowledge and consent. (Concludes with a verification.)

27  Additional replication to sixth plea, filed November 16th, 1860—-That
there is no such record of any judgment and execution as in said plea is
supposed. Conclusion to the country. Similiter.

—~ z -
25  Rejoinder to simtteplea, June 19, 1860 :/ ”’7?% T /%”“

Not true that Fairfied & Weld agreed to purchase corn for plaintiffs

26 (defendants in Error) with money furnished by plaintiffs for that purpose;
and it is not true that it was a part of said agreement that the corn so
purchased by said Fairfield & Weld with the money of the plaintiffs,
should become, at the time of the purchase, the corn of the plaintiff, and
should be sold by plaintiffs on their.own account; nor was said quantity
of corn so purchased and so become the property of plaintiffs until re-
plevied; nor is it true that the corn so replevied was never mixed with
any other corn by and with the knowledge and consent of the plaintiffs,
&c. To the country. Similiter:

26.  Rejoinder to second replication to sixth plea:

That it is true that the only right which plaintiffs (defendants in Error)
had in said corn was by said fictitious grain receipts, &ec.; it is not true
that plaintiffs were the owners of the corn replevied in this suit, nor is it
true that it was placed by said Fairfield & Weld, for the plaintiffs, in cer-

tain cribs, from which it was replevied ; and it is true that said corn re-
plevied was mixed with other corn, with the knowledge and consent of the
plaintiffs, &c. To the country. Similiter,

Trial by jury, February 18, 1862. Verdict and judgment for plaintiffs.
BILL OF EXCEPTIONS.

Plaintiffs’ Evidence :

52  Micaiah F. Fairfield testified that he and John D. Weld were partners
in the business of buying and storing grain at Ottawa, prior and in Novem-
ber and December, 1859 ; until December Ist, 1859, occupied warehouse on
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north side of Madison Street, at which time their lease expired ; they then
moved on the opposite side of Madison Street, and continued the same
business on lot four (4) and the west half of lot three (3), in block thirteen
(18), in State’s addition to Ottawa. There were three cribs for storing

58 corn, an office, and other buildings on said premises. December 22d, 1859,
there was in said three cribs about 14000 bushels of ear corn, belonging to

53 themselves, Herford, Olmstead, Umlauf, Harding, and others, who had
stored corn with them, which said corn was mixed by Fairfield & Weld,
by consent of Herford, Olmstead, Umlauf, Harding and others, so that the
corn replevied, and that of said last named persons, formed a mixed mass
in said three cribg, and that said 14000 bushels continued so mixed till the
7000 bushels were separated from the mixed mass and taken away by the
Coroner, by virtue of said writ of replevin.

In the latter part of November, a small amount of ear corn was placed
in some of said three cribs, but the main portion of 14000 bushels was
placed in the three cribs between the 1st and 22d of December, 1859. In
the latter part of November, 1859, it was agreed between Fairfield and
Cushman, for their respective firms, that Cushman, True & Co., (defend-

54 ants in error,) who were bankers, should furnish Fairfield & Weld money
to the extent of thirty cents a bushel, to be used in the purchase of corn;
that corn purchased with said money should be for Cushman, I'rue & Co.,
and become, when so purchased, their corn; that said Fairfield & Weld
should store said corn and pay all the expenses of taking care of and ship-
ping the same; that upon the sale of said corn, which should be shipped to
such persons as said Cushman; True & Co. should direct, and when they
should direct, said Cushman, True & Co. should receive from'the proceeds
the money advanced by them, together with one and a half per cent. a
month interest thereon; that Fairfield & Weld were to pay all expenses,

55 including insurance, and Cushman, True & Co. were to be repaid the money
advanced by them, and said interest on said money, and nothing more, and
all the profits were to be Fairfield & Weld’s; that Fairfield & Wells, when
money was advanced to them, gave their notes to Cushman, True & Co.
(defendants in error) for the amount advanced, and the interest; that in
November and December, 1859, Fairfield & Weld gave to Cushman, True
& Co. (defendants in error), warehouse receipts, purporting to be for corn
in store, as described in the receipts hereinafter mentioned, dated Decem-
ber 22d, 1859; that when they issued the warehouse receipts, True, one of
the plaintiffs, objected to the phrase in the warehouse receipts, ¢ at owners’
risk,”” and the same was stricken out; that the value of the corn in said
warehouse receipts was about $400.00 more than the money so advanced
by Cushman, True & Co,—they advance about $3800.00.

When arrangement made to advance money, Cushman requested Fair
field to keep the corn purchased with money furnished by Cushman, True
& Co. (defendants in error) separate. Fairfield said it would be inconve-
nient to do 8o, and made no agreement that he would do so, and did not,
in fact, keep it separate, but mixed the corn purchased with plaintiffs’
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money (defendants in error) with the corn of the others who stored grain
56 with them; that the corn purchased with plaintifts’ money, and stored in
said three cribs, amounted to about seven thousand bushels. Did not re-
member ever having any conversation with John D. Olmstead on the sub-
Ject of the arrangement between Fairfield & Weld and plaintiffs (defend-
ants in error), in relation to the terms upon which plaintiffs were to advance
money, On the 9th of March, 1860, defendant (plaintiff in error) took
possession, as Sheriff, of all the corn in the three cribs. On the first of
March, 1860, Fairfield delivered to plaintiffs (below) the possession of the
corn in said cribs, as the corn purchas2d for plaintiffs (below,) for the pur-
pose of satisfying said corn receipts. Plaintiffs (below) put a fence around
5T the three cribs. Defendant (below) broke the enclosure—took possession of

the three cribs of corn.

Cross-Ezamination.—Defendant proved by said Fairfield the execution
of the following receipt by True, one of the plaintiffs (below,) and read the
same in evidence :

o7  “Received of Fairfield & Weld the following grain receipts and notes,
as collateral security for the payment of their indebtedness to us:

Nov. 23. Receipt for 3000 bushels of corn at Ottawa
¢« 98, (13 ¢« 92000 13 (313 (13 43
Dec. 5. 5 “ 2000 ¢ SERR IR tica:

« 5, o« o« 9000 « o« « « Qttawa
13 14. . ¢t 1000 113 113 13 43 43

13 1!)- (Y4 (13 1000 13 (13 [13 (13 143
¢“ 12. Notes of sundry persons to the amount of $882.58.
Ottawa, Dec. 22, 1859.
_ CusamaN, True & Co.”
58  The defendant (plaintiff in error) proved that a judgment was rendered,
in the Superior Court of Chicago, on the 20th of December, 1859, in favor
of William Martin »s. Fairfield & Weld, for $910£.58, and costs; that
an execution was issucd upon said judgment December 20th, 1859 ; that
58 defendant was then Sheriff of La Salle County, duly elected and qualified ;
that said execution came into his hands, as such Sheriff, on the 22d day of
December, 1859, and that the same was levied upon =ll the corn in the
three cribs, on the 9th day of March, A. p. 1860.

58  John D. Olmstcad testified that in November and December, 1859, he
stored about 1500 bushels of corn with Fairfield & Weld, which was placed
in the cribs out of which the corn was replevied ; that his corn was mixed
with the other corn in the cribs, and was taken by the plaintifts (defend-
ants in error) on their writ of replevin: that he know of no arrangement
between plaintiffs and Fairfield & Weld that the latter were to keep plain-

58 tiffs’ corn sepwate. Fairfield told witness that Fairfield & Weld were
hiving money of the plaintiffs to use in the purchase of grain. Witness
was engaged in the warehouse business ; had stored a good deal with otheers;
that the usual custom in Qttawa was to mix the corn of different owners
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together, they to receive a like quantity and quality, but not the same corn.
That True, one of the plaintiffs, (below,) passed the place of business of

59 Fairfield & Weld daily, in going from his place of business to his dwelling

60

60

61

house ; that Fairfield & Weld, in November and December, 1859, were
warehousemen, engaged in buying and storing grain—corn, oats, wheat, &e,

Harding testified he was a farmer; stored corn with Fairfield & Weld
in the winter of 1859—about December of that year; that his corn went
into said cribs from which the corn was replevied, and was mixed up with
the other corn therein.

Fairfield re-called.—Said that the arrangement between him and Cush-
mun was made before any corn was stored in the cribs, and that he built
the cribs himself. )

INSTRUCTIONS GIVEN FOR PLAINTIFF.

1sr. If the jury believe, from the evidence, that Olmstead, Umlauf,

and Herford, or either of them, or other parties than the plaintiffs, stored
corn with Fairfield & Weld, and consented that said Fairfield & Weld might
mix said corn in one mass with all the corn held in store by said Fairfield
& Weld, and not owned by them, and that they the said storers would
receive from said Fairfield & Weld a like quantity and quality of corn
from the mass so mixed, in lieu of the amount so stored for them, as afore-
said; and if they further believe, that said Fairfield & Weld did so mix
said corn of said storers in one mass with the consent of the plaintiffs,
without the plaintiffs’ consent, then said storers would thereby lose their
right to any portion of the identical corn so stored ty them; and if Fair-
field & Weld, while in the possession of all of said corn, and before the
levy of the execution was made by the defendant upon the same, delivered
said corn to the plaintiffs, such possession of said plaintiffs is sufficient to
enable them to maintain this action, if they believe that defendant took the
corn, as stated in plaintiffs’ declaration.

9p. If defendant took the corn mentioned in the declaration, before this
suit was commenced, they must find the issue on the first plea for plaintiffs,
no matter who owned the corn.

3p. Unless the corn in contreversy waa the property of defendant (War-
ner), or that it was the property of Fairfield & Weld, and levied upon by
Warner, the jury should find the issue on the second plea for plaintiffs.

4rH. Unless the jury believe, from the evidence, that the corn in con-
troversy was the property of Fairfield & Weld when the same was replevied,
they must find the issue, on the third plea, for plaintiffs.

StH. Unless the jury believe, from tue evidence, that when the execu-
tion read in evidence came to Warner’s hands, and afterwards was levied
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upon the corn in question, and that the same belonged to Fairfield & Weld,
they must find the issue, on the fifth plea, for plaintiffs.

Tra. If the plaintiffs loaned money to Fairfield & Weld to buy corn,
with the agreement that the corn, when purchased, should be the corn of
plaintiffs, and subject to their control, and to be disposed of by plaintiffs,
and that Fairfield & Weld should have for their services, in buying the
corn, all that the corn was sold for over thirty cents per bushel, and inter.
est at one and a half per cent. per month, from the time the money was
advanced, the corn purchased under said agreement with the money fur-
nished by plaintiffs, would be the corn of plaintiffs.

8rm. If plaintiffs had a right to hold the corn in question, as collateral
security for a debt that Fairfield & Weld owed them, that is sufficient own:
ership of the corn to enable plaintiffs to maintain this action, so far as the
question of ownership was concerned.

91H. The execution, when it came to the hands of Warner, was not a
lien upon any corn in the cribs except the corn which was actually owned
by Fairfield & Weld, or one of them.

10rm. If the corn in controversy belonged partly to the plaintiffs and
the residue to parties other than Fairfield & Weld, who had stored the
same with Fairfield & Weld; and if said corn was mixed by the consent of
the owners, such mixing would not make the corn the property of Fairfield
& Weld, but the corn would belong to plaintiffs and the other parties stor-
ing the same, in common, according to their respective portions mixed in
the mass, and in such case, an execution against Fairfield & Weld would
not be a lien on said corn, and if, before the corn was levied upon, Fairfield
& Weld had delivered the possession of said corn to the plaintiffs, were in
the actual and peaceable possession thereof, defendant had no right to take:
the corn out of plaintiffs’s possession to satisfy an execution against Fair.
field & Weld, and if he did so, then plaintiffs have a right to replevy the
corn as against him, and the jury should find for the plaintiffs.

11rH, If Fairfield & Weld purchasz1the corn in question with money
furnished by plaintiffs, and it was the agreement at the time the money
was advanced, that the ¢orn, when purchased, should be plaintiffs’ corn, to
be sold by them, and to be under their control from the time it was pur-
chased, then, even if Fairfield & Weld did issue warehouse receipts to
plaintiffs for the corn as it was received in store, the defendant would have
no right to levy on the corn by virtue of an exccution against Fairfield &
Weld.

To the giving of ench of said instructions defendant excepted.
INSTRUGTIONS ASKED BY DEFENDANT.

1st. The plaintiffs, in order to entitle themselves to a verdict, must
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prove that the identical corn replevied was their property, and proof that
they owned 7000 bushels, or any other quantity undivided, of a mixed mass
containing a larger amount, the remainder of the mass being the property
of others, is not sufficient to entitle them to a verdict against the defendant
for taking the whole mixed mass, and unless they have proved the whole
mixed mass was their property, the verdict of the jury should be for the
defendant.

9p. If Fairfield & Weld, as warehousemen at the time this suit was
commenced, had in store a mixed mass of corn of about 14,000 bushels, of
which about 7,000 bushels only, or any amount less than the whole, belong:
ed to the plaintiffs, they cannot maintain an action of replevin against the
defendant for having taken the whole or any part thereof, and unless all
the other owners of the mixed mass have consented to the wrongful mixing
of the corn of the piaintiff with their own, against the will of the plaintiff,
30 as to make the whole mixed mass the plaintiffs’, or have in some other
way caused the plaintiffs to become the owners of their respective undivided
interests, the verdict of the jury must be for the defendant.

3p. If the jury believe, from the evidence, that Fairfield & Weld, being

warehousemen, buying grain for themselves and others, and storing it for

themselves and others, borrowed money of the plainuff to use in the pur:

chase of grain, and as security for said indebtedness, from time to time
gave plaintifs warehouse receipts, purporting to be for corn in store, and
if, at the timc said receipts were given, the corn which Fairfield & Weld
had purchased for themselves, and that which others had stored with them,
was mixed together by Fairfield & Weld, with the consent of said storers,
the plaintiffs would have no such property in the corn purchased by Fair-
field & Weld with the money borrowed of them as would enable them to
maintain this action of replevin against the defendant for the quantity of
corn in their warehouse receipts mentioned, or any part thereof, though
the defendant may have taken all or any portion of the corn which Fair-
field & Weld had in store belonging to themselves and others.

47, If Fairfield & Weld, instead of borrowing money of the plaintifis
and securing it as mentioned in the last instruction, as the agents of the
plaintiffs purchased corn for the plaintiffs with the money of the latter, and
as such agents of the plaintiffs, being also at the time warehousemen, re-
ceived the corn, so purchased for plaintiffs, in store, and having so received
it in store, mixed it with corn stered by others, with the consent of the
latter, and while the corn was so mixed, gave the warehouse receipts to
the plaintiffs, the plaintiffs cannot maintain this action against the defend-
ant for the corn so purchased by Fairfield & Weld, and being mixed with
said other corn, as aforcsaid, or for any part thereof, though defendant may
have taken all the corn Fuirfield & Weld had thus in store.

Srm. If the facts are as mentioned in the last instruction, the plaintiffs
cannot recover, though the direction to Fairfield & Weld were to keep the
corn of plaintiffs separate by itself. If these directions werc not commu:
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nicated to the other storers of corn, that is, unless the corn of the plain-
tiffs was wrongfully mixed with the corn of the other storers, with such
participation therein by the latter as would make the whole mixed mass of
corn the property of the plaintiffs, they cannot maintain this action against
the defendant, though he may have taken the whole or any portion of said
mixed mass.

6rH. If Fairfield & Weld, being warehousemen, engaged in purchasing
grain for themselves or others, and in storing such grain, either purchased
the corn, in plaintiffs receipts mentioned, for plaintiffs, or gave them said
receipts as security for their indebtedness to them, and said corn was mixed
by Fairfield & Weld with that stored by others, by consent of the latter,
said other storers being ignorant of any directions having been given by
plaintiffs to Fairfield & Weld to keep plaintiffs’ corn unmixed, and the
defendant, being the Sheriff of La Salle County, did, as such Sheriff, by
virtue of the execution issued on the judgment, before said corn was deliv-
ered to the plaintiffs, take the whole of said mixed mass of corn, the plain.
tiffs cannot recover in this action.

TrE, Though the Sheriff may not have taken actual possession cf the corn
till the 9th of March, 1860, the cxecuticn became a lien upon Faiifield &
Weld’s corn from the time it was placed in his hands, and a delivery of the
corn by Fairfield & Weld to plaintiffs of their corn between that timeand the
time the Sheriff made the levy, would not prevent the defendant from taking
and selling any interest which Fairfield & Weld had at the time when said
execution went into the hands of said defendant, as Sheriff.

8ra. If the jury believe, from the evidence, that the plaintiffs were, at
the time this suit was commenced, merely the owners of an undivided in-
terest in the corn replevied, or of an undivided int rest in a larger amount of
corn, which included that from which the corn in controvesy was separated
from, by the coroner, in executing the writ of replevin in this case, and
that they were not the sole owners of the replevied. corn not then mixed,
with the other corn, or unless they were the sole owners of the whole of
the corn of which the replevied corn formed a part, the verdict of the jury
should be for the defendant.

9rm. If the jury believe, from the evidence, that the plaintiffs loaned
money to Fairfield & Weld, the said Faiifield & Weld being warehouse-
men, and Fairfield & Weld gave Cushmin warehouse receipts for a num-
ber of bushels of corn, undivided, in a mass of corn stored by others, as
collateral security for the loan of money, and if, before the commencement
of this suit, the plaintiffs had consented to the mixture, and the same was
so mixed when the receipts were given, when the suit was brought, tue
jury should find for the defendant.

10rH. Will the Court instruct the jury, on behalf of the defendant,
that if Fairfield & Weld, being engaged in the business of warehousemen,
purchasing for themselves and others, grain, and storing grain for others,
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borrowed of the plaintiffs a sum of money, to be used in the purchase of
corn, and, in order to secure the payment of the money to the plaintiffs,
issued to them warchouse receipts, purporting to be for corn in store, for
this amount, or more than this amount, of corn purchased with the money
g0 loaned them by plaintiffs, the said corn so purchased being, at the time
when said receipts were issued, actually mixed with the corn of others who
had stored corn with said warehousemen, the same having been mixed by
the said warehousemen with the consent of the other persons so having
stored the corn, the plaintiffs cannot recover, if, at the time of the com-
mencement of this suit, the corn replevied still continued mixed with that
of said others, though before the warehouse receipts were issued to the
plaintiffs they may have requested Fairfield & Weld not to mix the grain
purchased with their money with that of others so storing.

11tH. Though the plaintiffs may have required Fairfield & Weld not to
mix the corn purchased with their funds, or for them, with the corn of others,
yet if, after Fairfield & Weld had purchased and mixed said corn with the
corn of others storing with them, they issued to the plaintiffs warehouse
receipts purporting to be for corn in store, and the corn purchased with
plaintiffs’ funds, had been, when said receipts were issued to plaintiffs,
mixed with that of others, and so continued mixed till this suit was brought,

" the jury should find a verdict in favor of the defendant, though he may

T4

75

75

have seized all the corn which Fairfield & Weld so had in store, including
that so purchased with plaintiffs’ funds, or for them.

12rm. If the jury believe, from the evidence, that Fairfield & Weld,
being the owners of the grain in controversy, gave the plaintiffs, in No-
vember and December, 1859, warehouse receipts, purporting to be for corn:
in store, as security for an indebtedness from Fairfield & Weld to plaintiff,
and the plaintiffs did not take possession of said corn, but left the same in
possession of Fairfield & Weld till the execution issued on the
judgment against Fairfield & Weld was, on the 22d of December,
1859, placed in the hands of the defendant, then teing Sheriff of La
Salle County, and the said defendant, by virtue of said execution, on
the 9th of March, 1860, as Sheriff, seized said corn replevied, the jury
should find for the defendant, notwithstanding said Fairfield & Weld may

have delivered said corn to the plaintiffs between said 22d of December

and said 9th of March.

18rH. If the jury believe, from the evidence, that Fairficld & Weld
bought corn for plaintiffs, the plaintiff furnishing money for that purpose
to Fairfield & Weld, then Faiifield & Weld were the agents of plaintiffs,
and if such agents mixed the corn bought for plaintiffs with other persons’
corn, then the plaintiffs are as much responsible for such mixture as though
they did the same themselves, in which case they could not replevy the
corn, and the jury must find for defendant.

The 5th and 13th instructions were refused. Exception.
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75  The 3d, 4th, Tth and 12th were given as asked.

75  The 1st, 2d, 6th, 8th, 9th, 10th and 11th were given with modifications.

75  The 1st instruction by adding the words ¢ As qualified by plaintiffs’ 1st

instruction.
76  The 2d, by adding the words ‘“But qualified by plaintiffs’ 1st instruction.

The 6th, by adding the words “ With this qualification, that the jury
believe Fairfield & Weld were the agents of plaintiffs in storing the corn.”

The 8th, by adding the words ¢ As qualified by plaintiffs’ Ist and 10th
instructlon.”

The 10th, by adding the words, *‘ This is the law, if the jury believe
that Fairfield & Weld, at the time the execution was received by the Sher-
iff, and the levy thereof, owned any part of the corn in controversy, or
were the agents of plaintiffs in storing said corn,”

The 11th, by adding, ¢ This is qualified as in the next preceding instrucr
tion.”  Exceptions to each of said qualifications.

PP

P “Werdiot for plaintiff.

7T  Motion for new trial.

7T  Overruled. Judgment. Exception.
ERRORS ASSIGNED.-

In rendering judgment for the plaintiff.

In giving instructions which ought not to have been given; by refusing

instruction which ought to have been given ; also, in modifying instruec: .

tions which should have been given without modification.
In refusing a new trial.
In not giving judgme;t;”i'or defendant (below).

LELAND & BLANCHARD,
Attorneys for Plaintiffs in Error..

prs
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