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SUPREME COURT---STATE OF ILLINOIS,

THIRD DIVISION.

JACOB H. WHITE, Appellant,
s, Appeal from ‘Will Circuit Court.
LEVI M. CLAYES, Appellee.

ABSTRACT OF CASE.

1 Caption of Record and Writ of Summons.

2 Return of Sheriff and filing of Clerk.

3t07  Declaration—containing one special count and two common
counts.

7  Copy of note and endorsements.

8 Pleas by defendant.—eoeneral issue. and two s5ecial >leas —



10

11

12

15

17to19

20

March 25, 1861.—Rule entered requiring plaintiff to file copy
of note.

General Demurrer to defendants 3d plea and joinder in demur-
rer.

Demurrer to 8d plea argued and by the Court sustained.

Case set for trial.
Trial by jury and verdict for Plaintiff for $281,66.
Motion for new trail.

Motion for new trial argued and overruled. Exceptions taken
by Defendant.

Appeal prayed and granted on condition that defendant file
bond in sum of $800, with security to he approved by the Clerk
—and Bill of Exceptions on or before the 2d day of next term.

- Points on motion for New Trial (see below:.)

Bill of Exceptions—Copy of note and indorsements sued on.

Agustus Herbert a witness called by the plaintift’ testifies as
follows: “The interest on the note amounts to $81,66. Xave
“known Ziegfeld maker of note about four years.”

“On 10th of November 1860 (when the note matured) I knew
“about his property only by hearsay. I resided at Monee in
“ November 1860 and Ziegteld lived there at that time I think I
“had means of knowing whether he had property or not I was
“ Justice of the Peace a judgment was rendered against him before

“me execution issued and returned.”

L



24

3

Following evidence “my costs were not paid by defendant ”
“ (Ziegfeld)—*“ my costs were mnever collected of defendant”
objected to by Defendant—objection overruled and exception
taken.

“From my own kowledge, I can’t say about his property, all I
“know about it is from hearsay.” I don’t know as I made any
“Inquiries about Ziegfeld having any property, or about his pro-
“perty.”

Following question asked of witness: “ What were Mr.
“Ziegfeld’s business habits 7 Ans—“I think he was rather
“loose—reckless,” which question was objected to by Defendant,
objection over-ruled—exception taken.

Following question asked of witness: “In your opinion from
“ your knowledge of Mr. Ziegfeld—his business habits and pro-
“ perty, could a debt be collected of him after the 10th of Novem-
“ber, 1860%”  Ans.—“T think not ;” which question was ohject-
ed to by Defendant—objection over-ruled—exception taken.

Following uestion asked: “In your opinion from your
“knowledge of Mr. Ziegfeld—his business habits and property,
“could a debt of $200, have been collected of him at any time
“since the 10th of November, 18602’ Ans.—*“I think not;” which
question was objected to by Defendant—oljection over-ruled—ex-
ception taken.

“I have never seen anything he had subject to levy, I think if
“he had any property Ishould have known it, still I mjght he de-
“ceived.”

On Cross-Kixamination said Herbert turther testified—“T enter-
“ed judgment against him (Ziegfeld,) in January or February,
1860, it might have been 1861.  Ziegfeld kept a saloon in Mo-
“nee. Ile commenced in summer of 1859, and continued it up to

¢ fall of 1860 or spring of 1861. Ile left Monee same day execu-

“tion was issued.”

On direct resumed, said Herbert further testified, “I have not
“my docket with me, it is at Monee.”

James M. Brown, a witness called by Plaintift, testified as fol-

lows: “I am acquainted with Ziegfeld, the maker of the note

“heretofore offered in evidence. I had pretty good means of



4

.
27 “Xknowing about his property, he dealt with me at Frankfort while

“he lived at Green Garden.  In 1859, he was owing me, and I
“could not collect my debt of him, I made inquiries of his neigh.
“Dbors and of him, about his property, and he informed me he
“could not pay one dollar, from the means he had, this was in
“the summer of 1859.  After that I got my money from him from
‘““money sent to him by his father. Ile had money enough left to
“set himself up in business in Monee.”

Following evidence: “IHis (Ziegfeld’s) business habits were

“bad, he was extravagant, and did not seem to know the value of
7

“ his means,” objectied to by Defendant—objection over-ruled

exception taken.

On Cross-Examination, “ Ziegfeld owed me about $40. e re-
“ceived a remittance of hetween $300 and $350. I went to Zieg-
“feld’s house in spring of 1859.  Ie had. then a span of horses,
‘“harness and double wagon, and some farming utensils. I wasin
“his house, what household furniture he had was good enough,
“but there was but little of it.”

On direct resumed, “T was told by Ziegfeld himself, that he
“did not own the property he had in his possession. I don’t
“know whether he had any property after the 10th of November,
1860, liable to levy. Individuals Ziegfeld was owing, and whom
“he was promising money, were waiting for his money from his
“father, and when he was going for good he told me he had paid
“them all. I believe it would have heen an utter impossibility to
“have collected a debt of him by execution after the 10th of No-
“vember, 1860 or to have collected a debt of $200, or upwards.”

Charles II. Macomber, a witness called by Plaintiff, testified as
follows: ¢1I have examined the Indexes of the Records of Will

“ County and can’t find from them that Ziegfeld has title to any
“real estate in said County.”

Peter Bishman a witness on part of Plaintiff testifies as follows:
“I held the office of Constable in 1860 and also Deputy Sherift
“of Will County. I had a process to collect against Ziegfeld in

30 “fall 1860 ; it was a fee bill, issued from the Will County Circuit
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30 “Court. Ziegfeld told me he had no property to pay it. I found

31

32

33

“no property at that time. I did not make muchsearch. Idon’t
“know whether a debt of §200 could have been collected of him
“after 10th November 1860.”

On Cross Examination. ¢TI had the fee bill about two weeks.
“T asked him for property to satisfy it and was looking around
“in the house and could not find any property there. There was
“in his saloon some bottles and barrels, but I didn’t think it
“amounted to much, also a counter, some chairs, a few tables, a
“ Pigeon-hole table, two round tables and a stove.”

Direct resumed. “The fee bill was about $7,00.”

Washington Carpenter, a witness called by plff. testified as follows:
“T don’t know whether a debt of $200 or more, could have been
“collected of him (Ziegfeld,) after 10th November, 1860. He
“told me in fall of 1860, he had no property but an old horse and
“cow. IIehad an Old Danforth Reaper in Green Garden, I
“don’t know the value of it, it might be worth $25, I would not
“ give more than $10 for it, it kas been there ever since he went
“away.”

Oscar Kahler, a witness called by Plaintiff, testified as follows:
“T live in village of Monee, have known Ziegfeld since I resided
“there.” Then this question was asked the witness. “Do you
“think a debt of $200 or more, could have been collected of Jul-
“ius Ziegfeld at any time on or after the 10th day of November,
£1860%” Ans.—“My means of knowledge are not very satisfac-
“tory, I don’t know how to answer from what I know from hear-
“say, I don’t think it could, at the same time my means of know-

‘“ledge are rather small.”” Which question was objected to by
Defendant—objection over-ruled—exception taken.

Jacob Vedder, a witness called by plaintiff, testified as follows :
“ I don’t know that he (Ziegteld) had any property from which
“ an execution could have been collected after 10th November,
“1860. I was often at his saloon in Monee, and if he had pro-
* perty liable to execution I think I should have known it.” Fol-
lowing question was asked witness:  “Do you think a debt of:

——

L 3
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33 ‘$200 or more, could have been collected of Julius Ziegfeld at any.
“time after the 10th of November, 1860, by execution?’ Ans.—
“T think not;” which question was objected to by Defendant,—
exception taken. CrossExamination.—“I never had any business

- “‘transactions with Ziegfeld. I never had any occasion to exam-
“ine or inquire what property he had.”

Daniel Shaffer, a witness called by plaintiff, testified as follows :

“T got some notes of Ziegfeld after the 10th of November, 1860, for

“ which he sold his property. I think a debt of $240 could‘ have
“ been collected of him after that time, I was well acquainted with
* his property, he had in his possession considerable property. I

34 “don’t know whether it was his or not. ITis property was mort-

-

eE—

“gaged. I don’t believe a debt of $240 could have been collect-
*“ed of him after I got these notes—the notes were the proceeds
** of the property mortgaged.  Ziegfeld turned the notes over to
“me. I got all the pay as far as that was concerned.

On Cross-Examination.—“T helieve after the 10th November,
“I860, a debt of $240 could have been collected of Ziegfeld. The

** property he sold was some household turhiture, tableq counters,

** chairs, pigeon-hole table and bar-room stoxe this was sometime
“in January, 186/ The amount I received from the sale was a
#$160, and some odd dollars.”

5  Direct Resumed.—* This sale was made to Jordan about the

“middle of January, 1861.”

Cross Resumed.—* Ziegtfeld had some other property after the
“sale to'Jordan, I bought an extension table of him, it was worth
“about $10, this was in March 1861.”

The plaintift below here rests his case.

John Fechtman, a witness called by Defendant, testified as fol-
lows :—¢“1le (Ziegfeld,) went away in spring of 1861. e had
* some property then. I carried five loads to the depot for him,
" it was tables, chairs, beds and two or three large boxes.”

A

o
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Cross-Examination.—*T drew these five loads with one horse,
‘“in a one horse wagon.”

Helena Fetchman, a witness called by Defendant, testified as
follows :— He (Ziegfeld), went away from Monee in March 1861.
“I packed their things for them. IIe had much silver, I saw then
“a large silver soup ladle, 12 large silver spoons, 12 small silver
“spoons, I had seen their silver before they had silver knives and
«forks, and I had seen three small silver plates. Ie had one
“dozen common chairs, one dozen cane bottom chairs, two tables,
‘“one sofa, and some furniture.”

Fredrick Luhers, a witness called by Defendant, testified as fol-
lows: “T knew Julius Ziegfeld, have known him ever since he
“was born, [ lived near his father in Germany. T first saw him
“in this County in 1858. IIe then showed me $1800, cash. THe
“bought an eighty acre tact and some wood land. Ziegfeld went
“to Monee in spring of 1859, atter that he received a draft for
“500 German Thalers, and shortly after another draft for 500
“Thalers, amount in all to $780, own mouey. My family and
“ Ziegfeld’s family were very intimate. After November 10, 1860,
“ I knew all about his proyerty.  Ie had after that time all his
“ bar-room furniture, consisting of a pigeon-hole table, a large
“stove, one dozen large and nice chairs, a counter and fixtures,
“plenty of hottles, nice ones, between one and two dozen, a great
“many common bottles, whiskey kegs, beer kegs, and liquors us-
“ually found in a first-class saloon.  Ilis saloon was fitted up in
“nice style; where he lived in his hest rooms he had very nice fur
“ niture in his parlor, he _had a mahogany round table, one dozen
** cane botton chairs, and two mahogany bureaus, one a large one
“and one a small one.  Ile had hung on the wall a number of
“nice pictures, three of them were valuable oil paintings, Ziegfeld
“told me he paid $25 apeice for them, he had also a medium siz
* ed mahogany sota, covered with hair cloth, it was worth from
«$20 to $30.  This furniture was all in good condition, n arly
“new. Ile had also a nice parlor stove; on the parlor floor there
“was a carpet of medium value.  Ile had two sets of curtains to
“each window, one set was plain linen not of great value, the

PR ——
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“other or out-side set, was of what we call in Germany Ilolloward
“yware were made at Brussells, Germany ; Ziegteld’s wife got them
“in Germany as a bridal present she had in all four sets of cu-
“tains like these. Ziegfeld had a good deal of silver ware; he
“had a ftull set, one dozen each of silver knives and forks, one doz-
“en silver plates, the size of small tea plates, one dozen silver tea
“spoons, one dozen large silver table spoons, one large silver soup
“ladle, one large silver fish ladle, Desides his wife had a silver
“ knitting case, a large silver hook, about six inches long and one
“Dbroad, and perhaps an eight of an inch thick, also a large silver
“Xkey hook and a pair of silver sugar tongs, and also a gold watch.
“Ziegfeld had two watches one a galvanized and one a silver watch.
“ITe had one cow, two hogs, and an old two horse wagon, one old
“reaper, one breaking plow and fanning mill, the reaper was
“worth $20 to $30, breaking plow between $5 and $6, the wagon
“was an old one worth from $10 to $15, the hogs were worth
“Afrom $10 to $15, all the silver ware was worth at least $200,, it
“was never bought for $300, Ziegfeld had the silver ware when
“he came.to the Connty. The small bureau was worth from $10
“to 15, the large one from $15 to 25, the pigeon-hole table about
“$20, parlor stove about 510, and the bar-room furniture includ-
“ing bottles, tumblers, counters, tables, chairs, d&ee., about $150.
‘ After the 10th November, 1860, he did not have a very large
“stock of liquors, I noticed sometimas three or four bLarrels of
“whiskey.”. :

On Cross-Examination.—* I was well acquainted with Ziegfeld's
‘“father, and his family, they were all highly educated people, his
“father was a Notary Public and a member of the City Council,
“and was a wealthy man. 1 regard Mr. Ziegfeld as a man of
“very loose habits. Ile had a capacity to make property. The
 bridal presents Murs. Ziegfeld had were received from her friends.
“ Most of the silver ware was presented to Ziegreld by his father.
“IHe bonght a farm of Mr. Folkers, and paid one half in cash, at:
“ter that he traded with Mr. Struve. Ziegteld had the property
“ T have enumerated all the while he lived in Monee, and he left
“ Monee in March 1861.  IIe took a good deal of his best furni-
“ture to Germany, as he said heé wanted to show some things
“from America. I know that the silver ware was solid, I had it
“in my hands several times, it was heavy, I know it was solid
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“silver ware from handling it, and from its appearance and weight.

«“Iis furniture in the parlor was very nice, butin the other 1ocms,

“common, I know that Ziegfeld’s silver ware was pure and solid,
“because I know where it was bought and the family who bought
¢“jt, I never worked in silver or in the manufacture of it but I
“judged it to be silver from its appearance and weight, I never
“weighed any of it or saw any of it weighed. After the 10th of
“ November, for some time he had all the property I have enu-
“merated. In the barroom he had five or six tables black wal-
“nut, they might have been made of other material and stained
“in imitation of black walnnt, I did not examine them critically
“as to this, but think from their appearance they were black wal-
“nut, they were worth perhaps 5 apeice. ~ The 12 knives and
“forks I think were worth $25, 12 table spoons worth from $5 or
“ &6 apeice, 12 tea spoons worth $1,50 apeice, soup ladle worth
“ some §30 or $40, fish ladle worth $30 or §40, sugar tongs worth
#8900, two silver hooks worth $5 each, knitting needle case
“yrorth $10, the silver plates avere worth §$5 apeice, I wonld kave
«“paid $200 for his silver ware, I saw this silver at Ziegfel’s house
“ after he lett Monee in Chicago, he lived there a short time be-
‘- fore he went to Germany.”

Defendant (below) rests his case.

Benjamine F. Russell, a witness called by Plaintift, testified as
follows :—*“TI am Clerk of the Will County Circuit Court, the
“ December Term of the Will County Circuit Corrt for the year
% 1860, commenced on the 3d of December, 1860, and adjourned
*in the 4th of February. 1861.” _

"The foregoing is substantially, all the testimony introduced as
shown by the Bill of Exceptions.

Instrncetions asked by the Plaintift’ (below), given by the Court
—and so marked to which the defendant thenand there excepted.

b
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1.

46  “The engagement of the defendant in this case when he became
“the endorser of the note given in evidence in this case, was that
¢“if the maker of the note was not able to pay said note at any
“time from its maturity until the commencement of this suit, then
“he the said endorser would pay said note, and if the jury believe
“from the evidence that a suit against the maker of said note
“would have been unavailing at any time from the 10th day of
“ November, 1860, until the commencement of this suit, in other
“words that the note could not have been collected by a resort to
“legal remedies, then the plaintiff can recover the amount of said
“note against the defendants.”

o
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5.

“That if the jury believe from the evidence, that the witness
“ Bishman was Deputy Sheriff of Will County, and as such tried
“to collect a Fee Bill against the said Julius Ziegfeld, and that
“ Ziegfeld told said Bishman when called upon for property at
“ that time, that he had no property to turn out on said Fee Bill,
“such declaration of the maker of the note are competent evi-
“dence to be considered by the jury, in the question of insol-
“vency.”

6.

“If the jury believe from the evidence that the witness Luhers,
“wilfully testified falsely in any one respect material to the issue
“in giving his evidence, the jury have a right to discredit all of
“his testimony. The presumption that the witness will declare
“the truth, ceases as soon as it manifestly appears that he is cap-
“able of wilfully testifying falsely, in any one respect.”

i

“The Court will further instruct the jury, that if they believe
“from the evidence, that on the 10th day of November, 1860, and
“thereafter until the time of the commencement of this suit, the
“ plaintiff by personal examination and inquiry, or by an ofticer’s

“ return upon final process ascertained that Julius Ziegfeld the
“maker of the note introduced in evidence, had no property liable

“to execution, and that the institution of a suit at any time dur-
“ing the time above specified against said maker Ziegfeld, would
“have been unavailing.  And if the jury believes from the evi-
“dence, that such suit would haveé béen unavailing to make the
“amount of said note, then the law is for the Plaintiff, and the
“Plaintift is entitled to recover against the defendant in this
“ case.”

‘,‘-‘m"\
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“If the jury believe from the evidence, that at the time the note
“given by Julius Ziegfeld to Peter Folkers fell due, the said Jul-
*“ius Ziegfeld was insolvent and continued so up to the time of
“the commencement of this suit, so that the prosecution of a suit
‘“ against him would have been unavailing to obtain the amount
“due on the note, then they will find for the Plaintiff.

Instructions asked by the defendant (below) and given by the
Court, and so marked.

Ao T
‘ The parties to this are bound by the issue they themselves

“ place upon the Record.”

Istruction given as a qualification to Defendants 1st instruction,
to which the Defendant then and there excepted.

49

3. [rOR DEFENDANT. |

“Tf the jury believe from the evidence that Ziegfeld was in pos®
¢ session of and under his control personal property before and at
“the time of and after the said note fell due, -such "possession is
‘“ presumptive evidence, that Ziegfeld owned said property, and
“unless the plaintitf has proved that some one clse owned the
“ property, the presumption would be that it really belonged to

¢ Ziegfeld.” ,
@

5.
“That if the jury believe from the evidence that Ziegfeld had
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“property sufficient to satisfy the debt at the time of its maturity, '
“and until the commencement of this suit liable to execution, in’

‘“the County of Will, where the said Ziegfeld resided, whether
“the plaintiff knew of its existence or not, the defendant would
“mnot be liable as endorser.

9.

“If the jury believe from the evidence that at the time the note
“fell due, Ziegteld had personal property liable to execution, to

“have paid the note, such state of facts raise a prima facie case

“that the note could have been collected of him.”

11.

¢ If the jury believe from the evidence that Ziegfeld was in the
“possession of and had under his control personal property when
“the note fell due, such possession is presumptive evidence that
“he owned it, and that the same was liable to execution, and it
“ was the duty of the Plaintiff to show that it was not liable to
“execution.”

12.

¢ Althongh the jury should believe from the evidence in £his
* case, that an execution and a fee bill in other cases against Zieg-
“feld were returned, “mno property found,” it 1s for the jury to
‘“determine from the evidence whether in their opinion so far as
“this case is concerned, Ziegteld was insolvent at the time of the
“maturity of the note in question, or that proceeding by due dil-
“ligence against him would have been unavailing.”

Instructions asked by the Defendant below and refused by the
Court, and so marked, to which the defendant then and there ex-
cepted :

2.

 The issue presented in this case by the Plaintill being that the
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51 ‘“institution and prosecutivn of a suit against Julius Ziegfeld the
“maker of the note produced in evidence by the said Piainti'f
would have been unavailing to make the said sum of money ther’-
‘““in specefied or any part thereof; if the jury believe from the
‘“ evidence given in the case that at the time said note became due
“and payable and from that time up to the time of the commence-
“ment of this suit and continually for some time afterwards said
¢ Ziegfeld had property liable to be taken on execution sufficient tao
“have paid said note or any part therveof then the law is for the
¢ defendant and the plaintift cannot recover.”

¢ If the jury believe from the evidence that at the time the note
“fell due Ziegfeld had personal property liable to execution to have
¢ paid the debt or any part thereof, such state of facts raise a pri-
“ma I'a‘cie,\that the note or some portion of the same could have

“been collected of him.”

6.

52  “If the jury helieve from the evidence, that Ziegfeld had pro-
“perty liable to execution in Will County at the time of the ma-
“turity of the said note, sufficient to have paid the same or any
‘part thereof, then the law is for the defendant, and the Plaintift
* cannot recover.”

T

“ Before the Plaintiff in this suit can recover, he must prove to
“the satistaction of the jury that at the time of the maturity of
“said note, and from thence te the commencement of this suit the
“said Ziegfeld was utterly and absolutely insolvent so that by
“ the exercise of due dilligence the amount of the note or any

* part thereof, could not have been collected of him.”

. Bt it Y

g



15
8.

52  “That if the jury believe from the evidence, that Ziegfeld h
¢ property suflicient to satisfy the note or any part thereof, at the
“time of the maturity of the note, and until the commencement
“of this suit liable to execution in the County of ‘'Will, where the
“ said Ziegfeld resided, whether the plaintift knew of its existence
“ or not the defendant would not be liable as endorser.”

53  Verdict of jury for Plaintiff’ below for $281,66.

Causes of Motion for new trial:

1.

The Court permitted improper and illegal evidence to be giv*
to the jury on the part of Plaintiff.

9

The Court gave improper and illegal instructions to the jury on
the part of Plaintiff.
3.

The Court refused to give proper and legal instructions to the
jury on the part of defendant.

4.

The verdict of the jury was against the law and evidence.

Motion for new trial overruled and judgment entered on the
verdict.

54  Filing of Bill of Exceptions and Bond and approved of Bond as
ordered and entered of Record.

%
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Appeal Bond set Forfh.

56  Certificate of Clerk
The Appellant assigns the following for Error:

1st. The Court below erred in sustaining the the Appellees
demurrer to Appellants, 3d plea.

2d. The Court below allowed improper evidence to be given
on the trial by Appellee.

8d. The Court below gave improper and illegal instructions to

the jury on the trial on the part of Appellee.
by

g

~ 4th.  The Court below refused proper and legal instructions
on the trial on the part of Appellant.

5th. The Court below erred in overruling the Appellants
motions for a new trial.

6th. The evidence introduced in the case in the Court below
was wholly insuflicient to authorize the rendition of the judgment
therein.

Tth. The judgment rendered in the Court below is contrury to
the law and the evidence introduced on the trial.

0SGOOD & HOUSE, W
Atty’s for Appellant.
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POINTS AND BRIEF OF APPELLANT.

1st. Appellant’s 8d plea, sets up good and sufficient matter
defense to Appellees suit, and is not liable to general demurrer,
and if at all demurrable to special demurrer simply.

2d. The Court below allowed Appellee to ask the question
set out on3 4O page, of Abstract herein, of the several witnesses
by him introduced, without first having laid the proper founda-
tion therefor ?

3d. General reputation is inadmissable to prove the insolvency
of the maker of the note.

4th.  Under our Statute the contract of the endorser is:

™

1st. That the note is valid. PPN

9d. That the maker has the ability to pay it at maturity.

See Rev. St. Ind., 1843, Page 578, See. 10.

Howell vs. Wilson. 2 Blackf., 418.

Henderson vs. Fox, 5 Ind., 490.

Hearald vs. Scott, 2
T

Sering vs. Fridlay, :

113 5
“ 947

5th. There are three contingencies in which an assignor of a
note may become liable:

1st. Where the Assignee by the use of due dilligence prose-
cutes the maker to insolvency. i B
El

9d. Where the institution of a suit against the maker 'wt)ﬁ‘{%
be unavailing.

3d. Where the maker has absconded or left the state when
the note falls due, or when suit should be brought. .

Crounch vs. Hall, 15 I11., 264.

e -




to judgment but also to insolvency.

B3
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o

6th. The dilligence contemplated is dilligence by suit, not only

P gt
v . &

Mason vs. Walsh, Breese 40.

Nixon vs. Weyhrick, 20 Ill., 605.
Crounch vs. Hall, 15 I11., 264.
Chalmers vs. Moore, 22 IlL, 362:

See Ind. St., 1843, Page 578, Sec. 10.
Hearald vs. Scott, 3 Ind., 57.

Sering vs. Fridlay, 7 Ind., 247.

Youse vs. McCreary, 2 Blackt., 243.

7th. The Assignee hefore he can charge the endorser, must
show that a suit against the maker would be utterly unavailing
tor the collection of the note or any part thereof.

Humphrey vs. Collier, 1st. Scam., 53. TN
Bestor vs. Walker, 4th. Gil., 15—18. »,
Pierce vs. Short, 14 I1l., 146. e T

B e ™

Crounch vs. Hall, 15 1., 264. il
Roberts vs. ITaskell, 20 IIL., 64.

Chalmers vs. Moore, 22 Ill., 363.

See Ind. Statute. y

Violett vs. Palton, 5 (h'g;ﬁ'ch, 142.

Black vs. Wilson, 7 Blackf. 532.,

Hardesty vs. Kinworth, 8 Blackf., 304.

Hearald vs. Scott, 2 Ind., 55.

Sering vs. Fridlay, 7 Ind., 247.

Boyell vs. House, 9 * 522.

0SGOOD & HOUSE, "%

Atty’s and Counsel for Appellant, -

T Y
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SUPREME COURT---STATE OF ILLINOIS,

THIRD DIVISION.

JACOB H. WHITE, Appellant,
vs. Appeal from Will Cireuit Court.
LEVI M. CLAYES, Appellee.

ARGUMENT OF APPELLANT.

This is an action of an assignee against an assignor who seeks
to charge the assignor without first having prosecuted the maker,
relying upon the insolvency of the maker at the time of the ma-
turity of the note and from thence to the commencement of this
suit.

The following is a copy of the note and endorsement :

“($200 Dollars,) Green Garden,
“10 p c., Novbr. 10, 1858.

« On or before the 10th day of Nov., 1860, I promise to pay
« Peter Folkers, or order the sum of Thou Hundret Dollars with
“ ten per cent. interest from date for value received.

Julius Ziegteld..
Endorsed—* Peter Folkers.”

“Pay to the order of Levi M. Clayes,
«J. H. White.”

Q



Suit was commenced, returnable at March Term of the Will
County Circuit Court, for the year A. D. 1861, against the Ap-
pellant. One term of Court intervening between the time of the
maturity of the note and the commencement of this suit.

‘We contend that the judgment below should be reversed for
the following reasons:

1st. The Court below erred in sustaining Appellees demur.
rer to Appellants third plea. Because the plea sets up a good,
sufficient and meritorious defence to Appellees cause of action.
Tt does not amount to the general issue simply. The plea con-
cludes with a verification it is true, yet if it for that reasonm is
abnoxious to a demurrer, and the Court shall deem that the plea
amounts to the general issue only, then it, for either of these rea-
sons is liable to special demurrer simply, and not abnoxious to
general demurrer

9d. The Court below allowed improper evidence to be given
in the trial by Appellee.

Even under the rulings of the Court below as to the nature of
the contract between assignee and assignor, the issue in this case
is purely a question of fact, and that the question is not whether
the maker of the note was solvent or insolvent in the ordinary
meaning of the term, but whether or not, he had means in his
hands at the time of the maturity of the note and from thence to
the commencement of this suit sufficient to pay the same. In a
suit like the one at bar, the assignee takes upon himself the res:
ponsibility of proving want of property in the hands of the maker.
liable to levy, and the assignee is entitled to the best evidence of
which the case is susceptible. Tne best evidence most certainly
would be an officers return upon final process, made at or about
the time of the maturity of the note. Failing in this, he could
without doubt introduce the testimony of witnesses, who from



personal examination and inquiry of the maker, made with a view
to ascertain his means, had become acquainted with his property.
It is in no manner a question of opinion or reputation, but simply
at the time of the maturity of the note and from thence to the
commencement of this suit, how much property the maker had
liable to levy and its value, and then it is within the province of
the jury to determine whether the assignor is liable. If this
ground is well maintained, then improper evidence was admitted
on the trial in the Court below ; and the exceptions of the Appel-
lant thereto wu;'Ne;\Tﬁ\:i\Tien.

3d. The Court below gave improper and illegal instructions
on the trial on the part of Appellee.

4th. The Court helow refused proper and legal instructions on
the trial on the part of Appellant.

Both of these points can better be considered together. The
1st, 2d, 3d, 4th, 7th and 8th instructions asked and given by the
*Court below on the part of Appellee, were and are based upon
the doctrine that if at the time of the maturity of the note and
from thence to the commencement of suit the maker has not sufli-
cient property liable to levy, out of which the whole amount of
the debt can be made, then the assignor is liable.

The 2d, 4th, 6th, 7th and 8th instructions asked on the part
of Appellant and by the Court refused, are based upon the doct-
rine that before the assignee can maintain an action against the
assignor, he must show that the maker at the time of the maturi-
ty of the note and from thence until the commencement of suit,
had no property liable to levy, out of which the debt or any por-
tion thereof, could have been made.

o .
A, the Law Merchant, the contract of the Assignor guarrantees.

m
i
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ist. That the note is valid and the maker liable to pay it,
9d. That the maker will pay the same promptly at maturity.

Under our Statute the contract of the endorser is:
1st. That the note is valid and maker liable to pay it.

9d. That the maker is solvent and able to pay it.

See Rev. Statutes, Ind. 1843, Page 578, Sec. 10—which is as
follows: ¢ Any assignee of any such note, bond or other instru-
« ment who shall have used due dilligence to obtain the money,
« article, property or condition from such maker, drawer or obli-
g gor, may have his action against him or them, who endorsed the
“ same, for the recovery of the money, or damages due thereon.”

The Court will readily perceive that this Statute for the pur-
poses of this case is in all its legal intendments exactly similar to
ours. In Howell vs. Wilson, 2 Blackf, 219, the Court says:
‘“ Where a man assigns a note to another, he warrants two things.
« First, that the note is valid, and the maker liable to pay it, and

“secondly, that the maker of the note is solvent and able to pay
({3 it.”

See also Henderson vs. Fox, 5th Ind., 490, and
Sering vs. Fridlay, 7th Ind., 247.

There are three contingencies in which under our Statute an
dssignor of a note may be liable.

1st. Where the assignee by the use of due dilligence, prose-
cutes the maker to insolvency.



(S

9d. Where the institution of a suit against the maker would
be unavailing. '

3d. Where the maker has absconded or left the State when
the note falls due, or when suit should be brought.

Crounch vs. Hall, 15 Ill's, 264.

The dilligence contemplated is dilligence by suit, not only to
Judgment, but also to insolvency. j

In Mason vs. Walsh, Breese 40, (new edition,) the Court says:
“ Qur Statute expressly declares that the assignee shall not be
“liable until due dilligence has been used by the holder to obtain
“the money from the maker. To give our Statute the same con-
“struction that the Statute of Ann receives would in the opinion
¢ of the Court defeat the intention of the legislature, and the
““ obvious understanding of the People.  ITence, we are irresist-
“ably led to conclude that the dilligence contemplated by our
« Statute is dilligence by suit when that course will obtain the

*money.”

See also Nixon vs. Weyrich, 20 III’s, 605.

The Assignee before Lie can charge the endorser under this
clause of the Statute must show that a suit against the maker
would be unavailing for the collection of the note or any part
thereof.

Our Statute was enacted at a-time when the State was sparsely
settled, and the habits and pursuits of its comparitively few in-
habitants were almost if not entirely domestic and agricultural.
And doubtless the Legislature in the passage of our act had this
in view and framed and adopted our present Statute as’ being



more congenial to our manner of transacting business pertaining
to negotiable paper, and as better calculated to insure equitable
and legal liabilities between parties, designing thereby to make
it the evident intention of the Law that the property of-the maker
should first be exhausted in liquidation of the debt, before the as-
signor could be charged.

It may be said in reply to this, that the demand of the holder
is a unity and that he cannot be compelled to divide it, and that
he has a right to demand the full amount of his note of either the
one or the other. But when the holder received the note and ac-
cepted the endorsement, he did it with a full knowledge of his
rights in the premises, and of the liability of the parties connect-
ed therewith, as ignorance of the law is excuse for no man. And
the Court will remember that at best the assignor is but second-
arily liable, and merely a surety for the maker; and Courts al-
ways give the construction of a doubtful Statute in favor of the
surety and will hold the party seeking to charge him to the
strict letter of his contract.  Our Statute expressly declares that
the assignor shall not be liable until due dilligence has been used
by the holder, unless the exercise of such dilligence would be un-
availing. Words when employed in the Statute have their or-
dinary meaning, and it is hard to conceive how such dilligence as
is contemplated by our Statute could be unavailing, where the
maker at the time required, has property liable to levy, sufficient
to pay a portion of the debt. Any other construction of this
clause of our Statute would place the assignor greatly in the pow-
er, and at the mercy of the assignee. Ile has no control over the
note,in the ordinary course of commercial dealings, it may have
passed through many hands, and he could not be required to find
in or to pay it up, and thus preserve his rights, because he is not
liable save in the happening of certain contingencies. It is first
the duty of the holder to act. The assignor cannot compel suit
on the note by the assignee, his hands are completely tied, and
let the maker have ever so much property liable to levy, only so
long as he has not at the proper time sufficient property liable to
levy to make the full amount of the note in principal and interest
the assignor has no recourse left but to stand by, and perhaps see



-~T

“all the property of the maker frittered away, and he in the end

be obliged to pay the whole debt, and by reason of the negligence
of the holder, find the property of the maker beyond his reach or
have his remedy only against a bankrupt or a spendthrift. The
construction for which we contend would preserve the rights of
all parties. Itisevidently the intention that the maker should pay
the debt and in the exercise of due dilligence by the holder, he
would meet with no loss, the property of the maker would be ex-
hausted in liquidation of the debt, and the assignor would suffer

no wrong.

‘We think this construction of this portion of our Statute is
well maintained in the decisions of this Court. In Humphrey vs.
Collier, et. al. 1st. Scam., 53. The Court says: “The con-
“struction of that portion of our Statute it would seem is of easy
“interpretation. If the suit which it requires to be prosecuted
“as the evidence of the means of dilligence, would kave been un-

“ availing, then it is declared—the assignee may maintain an ac-
*“ tion against the assignor as if due dilligence by suing had been

“used.”

“ Now in what case more than in the case of an absolute and
‘“entire insolvency of the maker of a note or bond, can it be im-
“agined that a suit w%gld be unavailing? It seems difficult to
“eonceive a case more §pposite or more comprehensive in its na.
“ture ; indeed it might be said to have been the very case to
“which the exception of the Statute was intended to apply ; and
‘as the Statute has also made the same exception in cases where
‘“the maker has absconded or left the State, it cannot be so read-
““ily perceived what other state of facts could well exist to meet
* the application of a further exception, satisfied that such were
‘‘the objects of its framers, we are bound to consider that in cases
* of notorious insolvency of the maker of an assignable instrument
¢ contemplated by our Statute after it becomes due, and so con-
* tinuing up to the time of action brought, the assignor must be
“ liable to the assignee.”

“Then again in Bestor vs. Walker, et. al. 4th Gil,, 18.  The



“;‘Luw fixes the liability upon the endorser when suit has been
“instituted and prosecuted against the maker, and yielded no re-
“{urn, or when such proceeding being had would yield nothing.”

Again in same case, page 15. ‘“And so in order to charge
“the endorser on the ground of the maker’s insolvency, it should
“ appear not simply that his liabilities exceeds his means of pay-
“ing, in which case he would be - virtually insolvent if payment
“of all his debts should be pressed. =~ But in the language of the
¢ Statute that the institution of a suit against him would be wholly
“unavailing.”

Again in same case, page 18, the court distinctly decide that
nothing will excuse the want of due dilligence in the County
where the maker resides but the malker’s entire destitution of pro-
perty subject to execution. The fact of his having property in
that County, would consequently enterpose a fatal obstacle in the
way of the Assignec’s recovery.

Again in Crounch vs. Hall, 15 111, 264.  “The second count of
“the declaration alleges that the bringing of a suit against the
“ maker would have been unavailing.  This averment is too gen-
“eral ; it ought to show why a suit would be unavailing as that the
“maker's were insolvent, or there was no consideration for the
“note.”

Again in Roberts vs. Haskell, 20 Ill., 46. The Court decide
that if the maker has property worth more than any encumbrance
it is the duty of the assignee to levy upon it, and at least offer it
for sale and whenever others set up claims to property held by
the maker, the assignee is bound to contest the claims with the:
claimants or take upon himself the responsibility of showing that.
they are valid.

See also Crounch vs. Hall, 20 Ill's.
Pierce vs. Short 14th III’s 146.

As we have stated before, the Statute of Indiana in all its legal
intendments is similar to ours, the decisions of their Court on this
point will be authority here. In Youse vs. McCreary, 2d Blackford
243, the Court held that if the maker of a nots be notoriously in-
solvent the assignee may sue the assignor without having previous-



= ly‘sded the maker. Again in Hannah vs. Pegg 1st Blackf. 181, it
is held that to fix the liabilty of the assignor of a note or bond un-
der their Statute the general rule except in cases of notorious in-
solvency or something equivelant is that the assignee must bring a
suit against the maker or obliger and proceed in the ordinary way
for the collection of the debt and that as to the execution the re-
turn of Fi. Fa. no property found is prima facie sufficient.

In Hardesty vs. Kinworth, 8th Blackf., 304, the Court says:
“ The doctrine is that all the property of the maker subject to
“the payment of debts, must be exhausted hefore recourse can be
“had to the assignor. The term “open and notorious insolvency”
“therefore, when used in connection with this question, imports
“ something more than when used in common parlance. It im.
“plies not the want of suflicient property to pay all of one debts,
“hut the absence of all property within the reach of the Law, ap-
“ plicable to payment of any debt.”

Again, in Herald vs. Scott, 2d Ind. 57. * By our law, insolven-
“cy as applicable to the maker of a note in a suit like the present
“ by the assignee against assignors, means inability from a want of
*“ property liable to execution to pay any part of a given debt, and
* this is what the assignee when he takes the responsibility of
*“ omitting suit against the maker is bound to prove in a suit against
‘“the assignor or assignors.”

See also Violett vs. Patton, 5 Cranch, 142.
Black vs. Wilson, 7 Blackf., 532.

Sering vs. Fridlay, 7 Ind. 247.

Bozell vs. Houser, 9 Ind. 522.

It may be contended that in Pierce vs. Short, 14 IlI's 146,
this Court gives a different construction to the term unavailing,
2s used in our Statute, yet a careful examination of that case,
will discover that this question was not the issue there but that
so far as this question did arise the doctrine for which we con-
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amzker of the note had no property subject to seizure on execu-
“tion; and the Court said that a rule that the assignee should

reach and exhaust the debts owing to the maker, before he could
resort to the assignor would in many cases be productive of much
injustice if it did not amount to a denial of any remedy against
the assignor. The assignee can ecasily ascertain whether the ma-
ker has any property liable to execution, but it would he a mab
ter almost impossible for him to search out all the debts owing
the maker.

Then again, it has always been held in this State, and also in
Indiana—that in order to show due dilligence, the exccution must

remain in the hands of the officer, during its tull life, and also

that after judgment obtained against the maker in. case execution
is not issued, and that too at the earilest possible time under the
Law, the assignee takkes upon himself the responsibility of excus-
ing his negligence, by showing that dilligence in that regard
would have been unavailing hy reason of the entire want of pro-
perty in the han ls of the maker liable to levy.

Now if the doctrine for which we contend has been. well main-
tained the exceptions of the Appellant to the instructions herein
before named as given on the part of Appellee and to those refused
on the part of Appellant, are well taken and as well the exception
to the giving of the qualification of the Appellee allowed to the
first instruction on the part of Appellant. This question is the

-very jist of that qualification.

5th. The evidence introduced in the case in the Court below
was wholly insufficient to authorize the rendition of the judgment
therein.

The case presented by the prosecution below even under the ru-
lings of that Court is at least a weak one, and hardly a prima facie
case. The evidence they introduced is all merely hear-say reputa-
tion and opinion. They seek to establish the insolvency of the
maker at the time suit should have been brought by showing that



11

. un execution and a fee bill against him were returned no .

-"property found. To do this they do not seek or attempt to intro-

duce the writs, but were allowed to show the proceedings had un-
der them without accounting for their not being produced.  As to
the execution the direct examination of the magistrate leaves it in
doubt whether it was issued in spring of 1860 or 1861, afterwards
on cross-examination ke says it was issued on the day Ziegfeld the
maker of the note left Monee, some four months after the note
matured-—if in spring of 18G0, some five mounths before—but take
it as you will, the testimony of this witness disclose the fact that
the execution was returned long before its full life had run. This
of itself renders any consideration of it inadmissable.

As to the fee bill, the evidence discloses that it was: delivered
to the officer in the fall of 1860, and that it remained in his hands
only two weeks, and was then retunred. By our Statute an offi.
cer before he can sell by virtue of & fee bill must give to the de-
fendant therein, full twenty days notice of the delivery of the
same to him. The testimony of the officer himself shows that he
he never placed himself in a position to enforce the collection of
this fee bill by sale as it was not in his hands for twenty days.

Then he says the amount of it was $7,00 or thereabouts, and
at the time ke called on the defendant, he saw in his saloon and
in his possession some hottles and barrels, a counter, some chairs,
a few tables, a pigeon-hole table and a stove. ~ The evidence of
this man reflects but little credit upon his promptness and fitness
for the oftice he then held.

The testimony of Brown show that previous to the spring of
1859 he was somewhat acquainted with the means of the maker.
That then he received his pay from him and after that he did not

nor did he have any occasion to make personal examinatien or in-
quiry of the maker as to his means.

Carpenter testifies that in fall of 1860 the maker had property
to his knowledge liable to levy to make $10.

Daniel Shaffer testifies that in March 1861, he received as parb



v proceeds of the bar-room fixtures, furniture and stock, the
sum of $160, and that all this property at the time of the maturity
of the note and from thence until that time was in the possession
of the maker and liable to levy, and that afterwards he bought a
table of the maker worth $10.

The evidence introduced on the part of Appellant-shows that at
the time the maker left Monee in March 1861, he had and removed’
with him considerable property more at all events than was exempt
by Law. And also that at the time the note fell due, and from
thence until some time in the month of March, 1861, the maker
had in his hands liable to levy, bar-room furniture and goods suit-
able for a saloon worth $150, farming implewments, silver ware and
other property, exclusive of his household furniture liable to levy,
worth $250, and that his household furniture largely exceeded the
amount he was by Law allowed to retain as exempt from levy.
But take the evidence of appellee and it shows in the hands of
the maker of the note at the time the same matured property
liable to levy worth $180. And take all the other property
shown in the hands of the maker liable to levy at the time requir-
ed exclusive of the amount by law exempt, and estimate its value
at $200, which the evidence of the Appellant will warrant and
you have in the hands of the maker property out of which Three
Hundred and Eighty dollars could have been made. This as far
as this one note is concerned leaves the maker far from insolvent
and in any event bars the’ appellee’s right of recovery in this
case.

6th. The judgment rendered in the Court below is contrary to
the law and the evidence introduced on the trial.

If the two errors last above stated are well maintained then
this error is well assigned.

Tth. The Court below erred in over-ruling Appellants motion
for a new trial.
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i 50 cher one of any of the errors hereinbefore mentioned and
v == onsidered are well sustained then this is properly assigned and the
bl exception of the Appellant to the decision of the Court below made
thercon well taken.

OSGOOD & HOUSKE,
Atty’s for Appellant.
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