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Trans. p. 6-7.

Page 1.

Pages 23-36.

Page 36.

Page 37.

Page 39.

Page 39.

Page 43.

Pages 49-50.

STATE OF. ILLINOIS,) A i SR R

Cook County,

/COOK COUNTY COURT OF COMMON PLEAS,)
i Of the January Term, A. D. 1857. s

Trespass upon personal

vs.
property.

James E. MclIntire, assignee of Joseph C. Tiffany,
Francis H. Benson, Jas. S. Beach, Fayette S. Buckley.

Preliminary proceedings — regular declaration filed December 11th, 1856,
alleging that said defendants, in November last, seized and took certain personal
property, consisting of bricks, lumber, and horses, ard the implements for making
brick, of the value of four thousand two hundred and seventy-seven dollars and
thirty-two cents, of the said plaintiff as assignee, and converted and disposed of
them to their own use. '

Pleas— First, the general issue; Second, defendants in several amended pleas
recite three several judgments rendered in said Court against Joseph C. Tiffany;
that executions were issued upon these judgments, and levied, by the defendants
Beach and Buckley, upon the property described in the declaration, as Sheriff
and deputy Sheriff of Cook County, and allege that the property set forth in the
declaration is not {he property of the plaintifl, but is the property of the said
Joseph C. Tiffany. :

General replication filed alleging that the property described in the declaration
and pleas is the property of said plaintiff, and concluding to the country.

Issue came on to be tried March 12th, 1857, before John M. Wilson, Judge of
said Court, and a jury. It was admitted by the counsel on both sides that the

judgments mentioned in the amended pleas were properly rendered, executions

properly issued, and levied by the defendants Beach and Buckley, the then acting
Sheriff and deputy Sheriff of said county, upon the property mentioned in the
declaration, and taken into t}wlr p?gses PP L

{ ‘rtt/ / A1 € B

The assignment of Joseph C. Tiffany to James E. MclIntire, with schedules
“A and B” offered in evidence by plaintiff and objected to by defendant, on the
ground that it was void per se, by reason of its containing this clause —“And
the said party of the second part hereby covenants and agrees to execute said
trust faithfully, according to the stipulations herein contained, being responsible
only for his actual receipts and wilful defaults.” This objection was sustained by
the Court, the assignment excluded, and exceptions taken. This is the only

point for the consideration of this Court.
Verdict rendered for defendants under the instructions of the Court.

D. P. WILDER, Attorney for Plaintifi.
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The decision of the court below is erroneous, first :

Because the clause which it is contended vitiates the assignment 1s
only declaratory of the law in relation to the liabilities of trustees, and
does not relieve them from any of their legal liabilities. Bur. Ass. 507 ;
Hill Trustees, 314 ; Lewin on Trusts, 288; Mucklaw . Fuller 1 Jacob
R. 198; (in 4 Eng. Ch. Rep.) Williams ». Nixon 2 Beav. 472; (in 17
Eng. Ch. Rep.) Dawson ». Clark 18 Ves. 254; Leigh o. Barry, 3 Atk.
584 ; Briggs . Taylor, 5 A. L. Reg., (Feb’y No. 1857,) p. 239 and cases
cited.  Coope v. Carter, 2 De. G. Mac. & G. 297-8; Sleight v. Lawson,
3 K. & J. 292.

Second: Courts are hound to construe instrnments favorably, so that
the intentions of the parties, as they appear from the whole instrument
taken together, may be carried into effect rather than thwarted: and
where a clanse admits of two interpretations, that should be given which
will render it legal and operative, rather than that which will render it
illegal and void X

9 Bl. Com. 379; 2 Kent, Com. 718% p. 554-555; Chit. Cont. 80 ;
Bur. Ass. 347, 397 ; Darling ». Rogers, 22 Wend. 483 ; Cross v. Bryant,
9 Scum. 36, Stout v. Whitney, 12 Il 228,

Third: By this rale of construction, the clause in question does not
at all contract the legal liabilities of the assignee, even if the court should
hold that it fiwes the limit of those liabilities. 2 Eq. Jurisp. § 1269-1272;
Sty. Bail. §174-183; Par. Mer. Law p. 299 ; Bur. Ass. 400-403 : Belchier
. Parsons, Amble 218; Knight ». Ld. Plimouth 3 Atk. 380; Marburry
». Brooks 7 and 11 Wheat 556 and 78; Mann . Witbeck, 17 Barb.
388 ; Jacobs ». Allen 18 Barb. 549 ; Kellogg ». Slauson, 1 Kern Rep. 302.

Fourth: The provisions contained in this clause, are the common
provisions in trust deeds, have received the sanction of the profession
and are sustained by the weight of authority, even in New York, in
which State the courts have gone farthest in invalidating assignments
for the benefit of creditors.

Judge Bell's Form Book p. 395; Mucklaw ». Fuller 1 Jacobs 198;
Jacobs ». Allen, 18 Barb. 549 ; to sustain the first part of the proposition;
and Mann o. Witheck, 17 Barb. 388; Jacobs v. Allen, 18 Barb. 549 ;
Kellogg ». Slauson, 1 Kern. 302; Robinson ». Harlan, 1 Scam. 237.

Fifth: The third section of our own Statute of Frauds expressly
saves conveyances made wupon good consideration and bona fide, from the
effect of the second section; and there is no pretence that there is any
frand in fact, or that the consideration is insufficient. Purple’s Stat. 586,
§ 3; Bur. Ass. :).’?375, 376, 377, 381-382, 386-17, 8, 9. This proviso is
not contained in the New York Statute. Bur. Ass. p. 389; Thornton v.
Davenport, 1 Scum. 296-298.
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The decision of the court below is erroneous, first :

Because the clause which it is contended vitiates the assignment 1s
only declaratory of the law in relation to the liabilities of trustees, and
does not relieve them from any of their legal liabilities. Bur. Ass. 507;
Hill Trustees, 314; Lewin on Trusts, 288; Mucklaw ». Fuller 1 Jacob
R. 198; (in 4 Eng. Ch. Rep.) Williams ». Nixon 2 Reav. 472; (in 17
Eng. Ch. Rep.) Dawson ». Clark 18 Ves. 254; Leigh ». Barry, 3 Atk.
584 ; Briggs ». Taylor, 5 A. L. Reg., (Feb’y No. 1857,) p. 239 and cases
cited.  Coope ». Carter, 2 De. G. Mac. & . 297-8; Sleight ». Lawson,
3 K. & J. 292

Second : Courts are bound to construe instruments favorably, so that
the intentions of the parties, as they appear from the whole instrument
taken together, may be carried into effect rather than thwarted: and
where a clanse admits of two Interpretations, that should be given which
will render it legal and operative, rather than that which will render it
illegal and void

9 Bl Com. 379; 2 Kent, Com. 7188 };?(\554~555; Chit. Cont. 80 ;
Bur. Ass. 347, 397 ; Darling ». Rogers, 22 Wend. 483 ; Cross ». Bryant,
9 Scum. 36, Stout v. Whitney, 12 Ill. 228,

Third: By this rule of construetion, the clause in guestion does not
at all contract the legal liabilities of the assignee, even if the court should
hold that it fiwes the limit of those liabilities. 2 Eq. Jurisp. § 1269-1272 ;
Sty. Bail. §174-183; Par. Mer. Law p. 299 ; Bur. Ass. 400-403g Belchier
». Parsons, Amble 218; Knight ». Ld. Plimouth 3 #gk. 380 ; Marburry
v. Brooks 7 and 11 Wheat 556 and 78; Mann o,_Witheck, 17 Barb.
388 ; Jacobs . Allen 18 Barb. 549 ; Kellogg ». Slauson, 1 Kern Rep. 302.

Fourth: The provisions contained in this clause, are the common
provisions in trust deeds, have received the sanction of the profession
and are sustained by the weight of authority, even in New York, in
which State the courts have gone farthest in invalidating assignments
for the benefit of creditors.

Judge Bell's Form Book p. 395; Mucklaw ». Fuller 1 Jacobs 198
Jacobs ». Allen, 18 Barb. 549 ; to sustain the first part of the proposition;
and Mann o. Witbeck, 17 Barb. 388; Jacobs ». Allen, 18 Barb. 549 ;
Kellogg ». Slauson, 1 Kern. 302; Robinson ». Harlan, 1 Scam. 237.

Fifth: The third section of our own Statute of Frauds expressly
saves conveyances made wupon good consideration and bona fide, from the
effect of the second section; and there is no pretence that there is any
fraud in fact, or that the consideration is insufficient. ~Purple’s Stat. 586,
§ 3; Bur. Ass. [).7375, 376, 377, 381-382, 386-7,8,9. This proviso is
not. contained inthe New York Statute. Bur. Ass. p. 389 ; Thornton v.
Davenport, 1 Scum. 296-298.
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Trans. p. 6-7.

-Page 7

Pages 23-36.

Page 36.

Page 37.

Page 39.

Page 39.

Page 43.

Pages 49-50.

STATE OF ILLINOIS,%SS

Coox Counry,

COOK COUNTY COURT OF COMMON PLEAS, )
Of the January Term, A. D. 1857.

Trespass upon personal

vs.
property.

James E. Meclntire, assignee of Joseph C. Tiffany,
Francis H. Benson, Jas. S. Beach, Fayette S. Buckley.

Preliminary proceedings — regular declaration filed December 11th, 1856,
alleging that said defendants, in November last, seized and took certain personal
property, consisting of bricks, lumber, and horses, and the implements for making
brick, of the value of four thousand two hundred and seventy-seven dollars and

thirty-two cents, of the said plaintiff as assignee, and converted and disposed of

them to their own use.

Pleas— First, the general issue; Second, defendants in several amended pleas
recite three several judgments rendered in said Court against Joseph C. Tiffany;

that executions were issued upon these judgments, and levied, by the defendants

Beach and Buckley, upon the property described in the declaration, as Sherift

and deputy Sheriff of f‘obk County, and ‘Llle?ge that the property set forth in thc
declaration is not the pwpel ty of the plaintiff, but is the property of the said
Joseph C. Tiffany.

Greneral replication filed alleging that the property described in the declaration
and pleas is the property of said plaintiff, and concluding to the country.

Issue came on to be tried March 12th, 1857, before John M. Wilson, Judge of

said Court, and a jury. It was admitted by the counsel on both sides that the
judgments mentioned in the amended pleas were properly rendered, executions
properly issued, and levied by the defendants Beach and Buckley, the then acting
Sheriff and deputy Sheriff of said county, upon the property mentioned in the

declaration, and taken into their possession.

The assignment of Joseph C. Tiffany to James E. MclIntire, with schedules
«A and B” offered in evidence by plaintiff and objected to by defendant, on the
ground that it was void per se, by reason of its containing this clause —* And
the said party of the second part hereby covenants and agrees to execute said
trust faithfully, according to the stipulations herein contained, being respons1ble
only for his actual receipts and wilful defaults.” This objection was sustained by
the Court, the assignment excluded, and exceptions taken. This is the only

point for the consideration of this Court.
Verdict rendered for defendants under the instructions of the Court.

D. P. WILDER, Attorney for Plaintsy.
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