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STATE OF ILLINOIS,

Supveme Gount, Thivd Gramd Division,

OTTAWA, APRIL TERM, 1862.

Willis Dodge and Absalom T. Endicott
Plaintifts In Error,

=TS~ ERrRroRr T0 McLEAN.
Henry I. Deal and Samuel C. Deal,

Defendants In Error.

BRIEF FOR PLAINTIFFS IN ERROR.

The first assignment of error is for refusing a continuance of the
cause in the court below.

This cause had been to this court, and remanded to the court be-
low for a new trial.  Neither the mandate nor the opinion of the
court had been filed in the court below, ten days before the meeting
of the court, nor had any notice been given that ary step would be
taken in the ceuse at that term. The caunse was called on the 1st
day of the term below, and the defendants moved for a continuance,
for the reason that the mandate and opinion of this court had not
been filed ten days before the meeting of the court.  Continuance
refused, and exception taken.

Point I. 1st ASSIGNMENT oF ERROR.

Where a case has been reversed and remanded by this court, to
compel a trial the mandate of this court should be filed in the court
below ten days before the meeting of the court, or notice should be
given ten days before the term that some step would be taken in
the cause.

This precise question has not, as I am aware, been decided by
this court, but it has in principle. Maury et al. vs. Whittaker et al.,
(17th IlL., p. 230,) would seem to decide it in principle. The ques-
tion directly before the court in that case was, is a party bound,
without notice, to know of the return of a case, upon mandate of
this court? The court say he is; but this question was made on
an application for a continuance of the cause, at the second term of
thé court, aftér the case had been.docketted on the mandate from
the Supreme Court. And the court say, on page 281: ¢ The
better rule of practice for the circuit courts would scem from anal-
ogy to be, to require the record upon motion in open court to be
filed, and the cause to be docketted, and to stand continued for
trial at the next term, unless the party filing the record prove no-
tice in writing to the opposite party, served ten days before the
term at which the record is so filed, of his intention to file such re-
cord, and demand a trial of further proceedings at such term.”

The defendants below did not ask the rule to this extent They
simply asked that the mandate and opinion should be in court ten
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days before the-setmmm, to compel a trial at the term. No notice of
any kind was given, only by filing with the clerk, less than ten

days before the court, the mandate and opinion of this court. Our

Legislature, by statute, has required in original suits ten days’ no-

tice before the term; and courts, in a case where the statute is

not directly applicable, follow its analogy in like cascs. It is not
pretended that any notice was given. Defendants below were ap-
pellees in this court, and after the reversal they should have had
ten days’ notice before the term, at least by the filing of the man-
date and opinion with the clerk below; and this without actual.
notice, might be deemed sudicient, and is all we are contending for
in this case. But suppose the successful party in the Supreme
Court chooses to get his record, and keep it in his pocket, without
any notice until the last day of the term of the court, and in the
absence of the defendant, files it, and takes a default and final
judgment, he may say that the party, by fiction of law, is in
court, and should take notice and who can gain-say it, if ‘the rule
be not, as I have above stated ; because if no time before court be

required, he may select his own day in court to do it. But if any

time before court be required, by all the analogics of the law, it
should be full ten days. We admit that tle filing of the record, and

having tle cause docketted, places the opposite party in court, but

no more so than by service, at the same time if it were the ccm-

mencement of a new suit ; and if a party is not served ten days be-

fore court, although served in fact before court, he is in court,

but cannot be compelled to go to trial.  He may even enter his

appearance voluntarily within this time, and in that case neither

party can compel the other to move. ( Hooper & Hay, vs.

Smith, 19th I11., 53 ; Hoes »s. Van Alstine, 16th Ill., 584; Abrams

vs. Pomeroy et al., 13th IIl., 298; Hager vs. Phillips, ibid, 292.)

We might make other references upon this point, but it is too
familiar to require it. ~ All that was done in this case was the de-
fendant’s in crror, within ten days before the meeting of the court,
filed the record from this court with the clerk below—had him doc-
ket the case out of court, and then compel the party to go to trial,
against his motion and protest. The whole record shows that we
had not proper time to prepare for the trial at that term: in con-
sequence of which we were beaten on the trial, because we
were rushed into the trial without proper notice snd without time
to prepare for it.  The court should have sustained the motion of
defendants below for a continuance; and for this error the cause
should be reversed and remanded.

Porxt II.  1sT ASSIGNMENT.

The court erred in refusing the second motion for continuance,
based upon affidavit of defendant Dodge. (For affidavit, see record,
page 16, 17; Abstract, page 1.)

The notes, the foundation of this suit, were given for land. The
title to the land failed; plaintifis below obtained the notes after
maturity. Before suit, and while the title to the same was wholly
out of defendant Dodge, he went to plaintiffs below, or one of them,




and offered to make a deed to him, or in any way he might direct,
and pay him $100, if plaintiff would give up to defendant his notes.
The offer was refused—the affidavit set up these facts—the absence
of the witnesses to prove them, and want of time to get the evidence.
The motion was overruled on the ground that the evidence was im-
material. (There was no pretence of want of diligence.) “This pre-
‘sents the point.

A promissory note is given, the consideration fails, the maker is
not in fault, offers to the payee, to surrender all he got, and more,
for the notes. 'The payee refused to accept the surrender and give
up the notes. The maker may consider the contract
at an end, and refuse to pay. Plaintiffs below, by purchasing the
notes after maturity, placed themselves in the position of the payce.
"This proposition is too familiar to need authorities to support it.

The notes being given for land conveyed by a deed with cove-
nantslof general warranty, and against all incumbrances, the title to
the land is the consideration of the notes, and the title failing, the
consideration fails. (See Deal & Dea] vs. Dodge and Endicott, de-
cided last term.)

"That the title had failed, at the time of this offer of Dodge, is not
contested. (Sce above case, and record in this.) It isfamiliarlaw
that where a contract fails, the party desiring to take advantage of
the failure must place the opposite party in statw quo. by surrender-
ing or offering to surrender what he may have received by virtue of
the contract. This Dodge offered to do. All he had received for
the notes, and an additional $100, paid by him, was the deed to the
land. 'This he offered to surrender, by conveying it in any way
Deal might direct or wish it done. e even went further, and of-
fored to pay another $100. This offer to pay $100 perhaps gave
him no better legal right to rescind the contract, but simply shows
that he was acting honestly in the whole transaction. Deal had by
his own voluntary act placed himself in the position of the payce of
the notes, and vendor of the land. Dodge offered to do all
he could. The offer was refused ; an offer, coupled with the ability
to peform, refused, excuses a tender. (Bacon’s Abridgment, vol.
9, page 14.)

It seems to me that the statement of the proposition is all that is
required to show its soundness. If sound the evidence was material,
and it was error to overrule the motion for a continuance, and for
this error, the cause should Le reversed.

II. ASSIGNMENT.

The court erred in refusing the instruction asked by defendants
below. See abstract, p. 6 for instruction. For evidence on which it
was based, see evidence of Endicott, abstract p. 8, 4. Dodge bought
the land of Brewer, and was to have had a deed from him. By the
persuasion of Brewer, and the assurance that a deed from Ilobson
would have the same effect as a deed from Brewer, and upon the re-
presentation thut the land was free from all incumbrances, Dodge
took the deed and gave $100 in money and the notes sued on. The
title failed without fault on the part of Dodge. About the time the




notes becae due, Dedge went with the money and offered to pay
the notes if he could get  title to the land. Brewer told Dodge
that neither he nor Hobson could make the title good. Dodge then
told Brewer he would abandon the land, and offered to convey his
title to Brewer by a quit claim deed if Brewer would pay back to
Dodge the $100 Dodge had paid him on the land. The instruction
raises the point.  This was an offer on the part of Dodge to place
the parties in s’atu guo., aud he was not bound to convey the land
until he was paid back his $100. 'The defendants in crror may sug-
gest that this point was decided on the former learing of this cause.
We insist that it was not, and now most respectfully ask lcave of
the court to argue this point as an open question. We respectfully
ask a hearing upon it, for the reason that the main point to which
our attention was directed in the argument before, was as to what
was the true consideration of the notes, the title or the covenants in
the deed, to which our main argument was directed ; and this point
may have escaped the attention of the court. And we now desire,
and respectfully ask leave, to present our aigument upon it, being
strongly impressed with the soundness of the law presented by the
instruction.

A contract is made; money is paid upon it, and a note given by
the purchaser. The thing purchased is delivered to the purchaser.
The title to the thing purchased fails. Is the purchaser bound to
deliver it back to his vendor upon giving him notice of abundonment
of the contract, until the vendor has paid back the purchase money
paid? And has not the vendee 2 lien on the thing purchased, even
after canccllation of the contract, for his money advanced upon it ?

See Blackburn, Heirs vs. Pennington, 8th Ben. Monroe, 217.)

Lsnd belonging to a femme covert had been sold by ker husband,
but the conveyance was defective—the acknowledgment not fulfill_
ing the statutory requirement; after the death of the husband,
the woman told the purchaser from her vendee (who still owed one
payment upon the land) that she would not take advantage of the
defective conueyance, and thereupon he paid the last payment to his
vendor. After the death of the woman, her heirs brought eject-
ment for the land. The court decrecd the amount of this last
payment to be a lien on the lacd. In 2d Story's cquity, sec. 1217,
note 4, the doctrine is broadly laid down that where the moncy is
paid prematurely on land, the money would be considered as a lien
on the estate of the vendor, for the personal representative of the
purchaser, which would leave things in statw quo. Several cases are
cited to sustain the proposition; and the annotator seems to think
the doctrine sound. If so, it is clear in this case that Brewer could
not have compelled Dodge to convey to him without first paying him
his $100. The contract was cancelled by Dodge giving notice to
Brewer that he would have no more to do with it, and by abandon-
ing the land. DBrewer could, at any time after this, by tendering to
Dodge his $100 and interest, and notes, have filed his bill in equity,
and compelled a conveyance. Ile (Brewer) was alone in fault.
Dodge did not get what he bargained for—the title to the land; not
getting that, he chose not to pay the money. The title was out of
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him, and so remained for a long time. If it was under the control of
Brewer or Hobson, they might have had the deed from Hodge made
to Brewer just as easily as to Hobson. If they had done so, will any
one contend that equity would not have raised a lien in favor of
Dodge upon the land in the hands of Brewer, to the extent of the
money Dodge had paid to Brewer upon it? If Dodge had held.
possession, and used the land without complaint, and without notice
of recision of the contract, until the title by a new purchase was
placed in him, he might well be estopped from complaining; or if he
had paid no money on it he should have reconveyed, or released
the covenants of warranty at the time of giving notice of the recis-
gion. But by the fraudulent representations of both Hobson and
Brewer, at the time the deed was made, that the title was perfect
and the land free from all incumbrances, (which representations
were false, and therefore in law fraudulent,) Dodge was induced to
give the notes, and pay money. When he found he was deceived and
defrauded, was it incumbent upon him to reconvey the land, or release
his covenants of warranty before reimbursed for the money paid
upon the land ¥ Might he not well say, I will have nothing more to
do with the land, but I will not reconvey or release my covenants
until you pay me back the money I have paid you? The consider-
ation of the notes had then failed. He then gave notice that he
would not pay; that he was ready and willing to place the parties
in statu quo, and offered to do so, which was refused, or at least,
not accepted. He had bought the land from Brewer, paid him the
money, and given hin the notes, andit was to him alone he looked.
.Ilobson at most was but the agent, or attorney in fact, of Brewer;
the hand used in making the deed, Brewer at this time had the
notes. To what other person could Dodge have gone to give notice
of a recission of the contract, but to the party with whom he made
it, and who had received the consideration ? and to whom could he
offer to place the parties in statu quo, but to Brewer? The gencral
principle certainly is well settled, that the party rescinding must be
without fault, and must be able and willing to place the opposite par-
ty in statw quo. This Dodge was able, willing, and offered to do;
for certainly they were not in statw quo, until Dodge had got back
his $100. Ilobson was no more bound by his deed to Dodge than he
was by his deed to Brewer that had been given up ; for they both
contained the sawe covenants; and a deed from dodge to Brewer
would have placed Brewer in the same position he was before the
sale to Dodge. A feaud had been practiced by Brewer. This en-
titled Dodge to rescind.  (Chitty, contracts, 640.) 1le did ull he
was required to do. Irom the authority above cited, in Story's
equity, Dodge fad a lien on the land for the money advanced, even
after he gave uoiice of a recission, and abandoned the land. The
offer to reconvey upon ihe puyment to him of his money advanced,
made the recission complete so far as he was concerned; it was then
for the other party to act—even after the title had been placed
back in [Lobson by the conveyance from Hodge. A trust at once
resuited in thie land in favor of Brewer, upon his paying to Dodge
the $100 ; and upon o payment or tender of this with the notes sued:
on by Brewer to Dodie, equity would have compelled Dodge to con-
vey to Brewer, but not until the money was paid back. Upon the




general doctrine of disaffirmance of contracts, and the rights of vendee
where a fraud has been practiced by the vendor. (See Judson vs.
Wass, 11 Johnson, page 525.) A contract to convey was made
upon payment of money at a future day. There was a mortgage ;

the vendee chose to rescind before the time, and before the mort-
gage was foreclosed. The court held he could not, but if the time

had elapsed, and the mortgage had been foreclosed, he might have

rescinded and recovered back his money ; and according to the de-

cision in Story above, would have had alien for the money advanced-

(Sce also Caswell vs the Black River Cotton and Woolen, M. C., 14
Johnson, 452.) Now, if Dodge held the lien, of course he was not
compelled, in order to rescind, either to reconvey or release his cove-
nants, until his lien was satisfied. The instruction presented this
law and was fully sustained by the evidence, and should have been
given ; and for this error the judgment should be reversed.

II[. ASSIGNMENT OF ERRoR.

The court erred in overruling motion to vacate the judgment, and
grant a new trial.

When it appears to the court that justice has not been done on
the trial—that justice may be done on a new trial, and that it is not
owing to any want of diligence on the part of the party secking a
new trial—the court should granta new trial. This proposition fully
expresses the law upon the subject of new trials, for newly discovered
evidence. '(Schlinker et.al. vs. Risley, 8d Scammon, 483; Guyott
vs.. Burns, 4th Scammon, 549." Crozier vs. Cooper, 14th IlI., 141.
"The firs two points of the above proposition, are, I think, established
beyond controversy, by the affidavits.  Plaintiffs below, contenled
under the opinion of this court in this case at last term, that unless
we had reconveyed to Hobson, or released the covenants of warranty
in his deed before the date of the deed from Ilodge to Hobson, we
had no defence. A deed of quit claim was in fact tendered by Dodge
to Hobson, loug before that time ; butthe witness had forgotten it
at the trial. The affidavits show this abundantly,

TLese affidavits also show ti.e neccssity of the rule insisted for in
point 1st, under 1st assignment. ~We were pressed into this trial, at
the early part of the term, without notice and without time to pre-
pare; and would refer to the affidavits, on the abstract, on this point.
The only question remaining on the point now under consideration
is, were the defendants below in fault in not proving the tender? I
think not. The witness was present, but his memory failed. The
case is peculiar. The witness at the trial forgets; and afterwards
comes to his recollection. Is this not in fact and principle newly
discovered evidence ? We think, upon these affidavits a new trial
should have been granted. The adidavits Lring the defendants
clearly within the principle, if not within the express rule. Defend-
ants may say we cannot impeach Hobson ; we certainly can, for we
would not offer him on a new trial. If offered by them, we could
certainly impeach him. We submit npon this point the court erred
in overruling the motion for anew trial, and for this error the judg-
ment should be reversed.




The 4th and 5th assignments will be considered together, and
really do not differ from the 8d; and by referring to that we submit
them.

VI. ABSIGNMENT.

The court erred in admitting improper evidence for plaintiffs be-
low.

If we are right in the point made under the second sesignment,
that we bad in fact placed the parties in statw quo, so far as we
could, by offering to convey to Brewer upon his paying us back the
$100, then the contract was by us rescinded; and it could not be
renewed by them by afterwards procuring the title to be placed in
us. I have failed to discover any case where the consideration of a
note has failed, the maker being in no fault—the whole fault rest-
ing with the payee. The maker, as he has a right to do, notifies
the payee that he will not pay, and placee or offers to place him in
statw quo; that the payee, by an act of his own, without the con-
gent of the maker, can afterwards restore the consideration and in-
force the payment of the note. If we are right in this, the deed
from Hodge to Hobson should not have been admitted, and for this
error the judgment should be reversed.

We think all the points are well taken, the errors all well assign-
ed, and that the judgement should be reversed, and the cause re-

manded.
R. E. WILLIAMS,
For Plaintiffs in Error.
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STATE OF ILLINOIS,

Supyeme Conyt, Thivd Grand Division.

OTTAWA, APRIL TERM, 1862.

Willis Dodge and Absalom T. Endicott
Plaintifts In Error,
SR ERrror 10 McLEAN.

Henry I. Deal and Samuel C. Deal,

Defendants In Error.

Page of Record. ABSTRACT OF THE RECORD,

Declaration in assumsit, on two notes of hand with common
counts.

Copy of notes.

Writ with return.

Rule to plead.

Plea general issue, with an agreement signed by Attorney
for both parties that the defence relied on is a failure of consid-
eration of the notes, and that any matter may be given in evidence
under the plea of the general issue, that could be given under any
special plea, well pleaded.

Order continuance, &c.

Trial, and verdict for defendants. Motion for new trial, &c.

Judgment, and order allowing appeal.

Cause remanded by Supreme Court for new trial.

Motion for continuance.

1st bill of exceptions commences. The first day of the term
this case was called, and defendants moved the court to continue the
case, because neither the mandate nor opinion of the Supreme
Court had been filed in this Court ten days before the commence-
ment of the term. Motion overruled, and ruling excepted to.

On the 3d day of the term, defendants again moved the court
to continue the case, and based the motion upon the affidavit of
defendant, Dodge.

Affidavit sets up the facts that the mandate and opinion of the
Suprems Court were not filed in this court until within ten days be-
fore the commencement of the term, and that affiant did not know
the contents of said mandate and opinion until they were filed in
this Court.  Further sets up that before the 8d day of December,
1853, dafen lant, Dodge, offered to plaintiff, Henry I. Deal, to con-
vey to plaintiff whatever title he had in the land, and to give 8100
if he wonld give up the notes. To which offer plaintiff replied that
hs would not accept o deed to the land, but that he could collect

the notes, and would do so.

e




Page of Record.

16 That the only persons present at said time of said offer, were
the two defendants and the plaintiff, Henry I. Deal, and one An-
drew Durbin, in whose store the offer was made; and affiant knows
of no other witness but said Andrew Durbin, by whom said offer can
be proved. Affiant further says that on the 8th of September, 1859,
affiant again offered to said plaintiff to make a quit claim deed to
said land, in any way said plaintiff might direct, and to give plain-
tiff $100 in satisfaction of the claim sned on.  That affiant knows
of no witness by whom he can so fully prove this last offer, as one

17 James W. Hanger, who lives, or did within a very short time, in the
county of Clinton, and State of Missouri; and as affiant believes,
said Durbin lives in the city of St. Louis, and State of Missouri;
that since the filing of the mandate and opinion of the Supreme
Court, in this court, affiant has not had time to procure the evi-
dence of either of said witnesses, but that he expects to procure the
testimony of both of them by the next term of this Court; that the
application is not made for delay, but for the purpose of justice.

18 Motion overruled, and exception taken.

18 19 Trial and verdict.

19 20 Final judgment for plaintiff below for $854.42, and costs.

20 21 Motion to vacate the judgment, and motion stricken from files.

22 Second bill of exceptions commences.

22 Plaintiffs gave in evidence two notes, without objection, and
rest.

22 It is admitted by plaintiff below that they obtained the notes

by assignment, after they had become due, and that the notes were
given for the SE} NEL section 31, township 24, N. R. 1 west, in
McLean county, Illinois.

23 « Deposition of James W. Hanger: Says deed attached to de=
position, (which is a deed with covenants of general warranty, and
against all incumbrances from Iris Hobson and wife to Willis Dodge,
for above described land, duly acknowledged, dated December 2,
1857, filed for record February 6, 1858,) was written by witness. At
the time of the execution of the deed, Joseph Brewer, Iris Hobson
and wife, and Willis Dodge, were present. Brewer spoke to me about
making the deed—said that he had bought the piece of land from
Hobson, and had a deed for it, and had sold the land to Willis
Dodge, and wanted a deed made from Hobson to Dodge, and to
pive up the deed he had from Hobson. Brewer said to Dodge, it
would save the expense of recording the deed from Hobson to him.
Brewer said a deed from Hobson to Dodge would be just as good,
and save that expense Brewer paid for making the deed herewith
attached. Brewer and Hobson were talking, before the deed was
signed, to Dodge, and they both said that the land was free from
incumbrances. The deed from Hobson to Brewer was then given
up, and this one delivered up to Dodge. Brewer came after me to
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make the deed. I told him, when we were alone, that I thought it
could be done as above stated. At the delivery of the deed, Dodge
paid some money to Brewer; don’t exactly recollect the amount;
think it was fifty dollars; the money paid was not to be due until
Christmas, and the interest was deducted. Dodge cannot read nor
write. I wa3 at the time an acting justice of the peace.

Defendants gave in evidence a judgment in the Circuit Court
of McLean county, Illinois, in iavor of B. S. Prettyman, conser-
vator of Drain, against Iris Hobson, for $104 and costs—date of
Judgment, September 8th, 1856.

Adjourning order of Court at which this judgment was obtain-
ed, Court adjourned September 19th, 1856.

An execution to the sheriff of McLean county, on above judg-
ment, dated September 30th, 1856, come to hand, October 1, 1856,
$23, made on this, and returned.

Alias execution on above judgment, dated March 21, 1857,
with return showing levy by the sheriff on above land, and sale of
the same on the 17th of June, 1857, to plaintiff, on execution.

Transcript of judgment of W. A. Willard vs. Iris Hobson, be-
fore a justice of the peace, for $32.06, and costs.

Transcript filed in Cireuit Court September 16, 1858.

Record of same, from records of Court, under the statute.

Defendants proved that the original certificate of purchase in
Prettyman vs. Hobson was here at the last term in court, and that
it has been lost; and then read the certificate of purchase in Pret-
tyman »g. Hobson, from the record. d

x Execution on the transeript in the case of Willard vs. Hobson,
dated September 17, 1858; return came to hand September 16,
1858, levy on the above land.

Certificate of redemption in Willard »s. Hobson, filed October
25, 1858, and recorded.

Balance of return on the execution of Willard vs. Hobson,
showing a sale of the above land, for redemption money and inter-
est, on the 20th of October, 1858, to W. A. Willard, and deed made
ta him forthwith by the sheriff.

Sheriff’s deed to Willard on above sale.

Certificate to above deed.

Court permitted sheriff to amend return on above execution.

Testimony of James Endicott commences.

James Endicott testified: Knows J. H. Brewer, to whom notes
sued on were given; knows defendant Dodge; was present at am
interview between Brewer and Dodge, at Brewer’s house; went
there with Dodge; it was on the 8th or 9th of October, 18583
Dodge asked Brewer if he still had them notes; Brewer said he had;
Brewer said the notes were given for a piece of land he (Brewer)
had bought of Iris Hobson; Dodge told Brewer he had the money
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and was ready to pay the notes, if he (Brewer) would make him a
good title to the land, free from all incumbrances—that the deed
he had, proved to be no account; Brewer told him it was out of his
power to make a good deed; he said to Dodge, “you know I cannot
make a good deed; Dodge then said to him, that if he or Hobson
would make him a good deed, he was willing to pay for the land;
Brewer said that neither he nor Hobson could make a good deed to
the land; Dodge then said he would have nothing more to do with
theland; that he wanted him to give him up his notes, and pay him
back his $100, and he (Dodge) would give him a deed to the land ;
Brewer asked what kind of a deed; Dodge said a quit claim
deed, of course; Brewer said that was as fair as he could ask any
man to do, but that he did not have the money to pay; Dodge then
told him he would wait a year for the $100, without interest ;
Brewer asked Dodge if he would take Hobson’s note for the $100;
Dodge said he would, if he would give it well secured; Brewer said
he would go and see Hobson, and fix it up with Hobson, or try and
fix it up, witness was not positive which expression was used;
Dodge asked Brewer to relate to witness a previous conversation
between the parties; Brewer said he had never got his deed from
Hobson recorded, that it would save some expense to have his
(Brewer’s) deed torn up, and for Dodge to take one directly from
Hobson; Dodge said he would do it, if he could get a good war-
ranty deed, free from all incumbrances—if it was not, he would
have nothing to do with it; Brewer said it should be a good
warranty deed, free from all incumbrances. [The above conversa-
tion is one that took place before the deed was made to Dodge.]
Dodge had money with him ; I saw some gold and some silver, and
quite a bunch of paper money; looked as if there might be several
hundred dollars; he got it at home, in his house; saw him get it
there; he had it in a pocket-book, in a side pocket; it stuck out of
his pocket four or five inches; Brewer said the previous conversa-
tiof), above detailed by him, was before the $50 note become due,
a little before the deed was made; Brewer said Dodge had paid,
when the trade was made, $50, and gave a note due on Christmas
for 850, and Brewer gave Dodge a bond for a deed, when the fifty
dollar note was paid; Brewer said that Dodge had paid him $100
on the land; cannot tell the relation I am to defendant; I suppose
I am some little relation; defendant is uncle to my grandfather;
I went to Brewer’s with Dodge, at Dodge’s request, I suppose
to be a witness; Dodge never done anything with the land
after this conversation with Brewer: he had previously had about
ten acres of it in corn; that summer Dodge went away from the
land ; the corn was all cut up, and part taken away, before Dodge
moved; I am not certain it was that summer; think it was the
same; don’t think Dodge moved all the corn; can’t tell why he
he left any for rent or otherwise.
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Joseph B. Ayres: I know the land in controversy; have seen
Dodge on the land; cannot recollect the time; think it was soon
after the purchase; he was working; never saw him there but once;
the land is about one and a half miles from where I live, in full
sight from my house; I have been by the land several times; it
seems to be abandoned; don’t know of any one being in possession
of the land since fall of 1857 ; have been on the land several times
in fall of 1859; land was never fenced.

M. Cooper testified: Know the land in controversy; my house
is within half a mile of it; have lived there eleven years; Dodge
was on the land in 1857 ; I think he had in a little piece of corns
12 acres; Dodge gathered some of it—Mr. Taylor’s cattle gather-
ed some of it; don’t know how much Dodge got; Dodge moved out
of the settlement in October, 1857; never saw Dodge on the land
afterwards; land is in sight of my house; Mr. Swindle raised a
crop on part of it this year; Dodge gathered the corn, or part of it;
saw him gather one load about a week before he moved; he moved
late in October; I saw him gather one load to feed with; he now
lives ubout a mile distant from the land.

Joseph E. Springer was sworn, and a deed was handed to him by
attorney for defendant—a quit-claim deed to the land in controver-
8y, from Dodge and wife to Iris Hobson, dated December 8d, 1658,
and duly acknowledged before John Haybarger, a justice of the
peace of McLean county, Illinois, on the 6th of December, 1858.

Springer’s testimony: Am acquainted with Dodge and Hobson;
my recollection about that deed is about this: I saw it in M.
Williams’ office; and in Bloomington I was walking along, Mr.
Dodge, Hobson, and myself met, and passed the time of day, but
what conversation passed between Dodge and Hobson I cannot re-
member ; there was something said sbout some paper, but what it
was I don’t know; it was about three years ago; there was some-
thing said about a deed, but I don’t remember what; can’t say
whether or not Dodge produced the deed; somewhere about Con-
cord I met the same parties; can’t say what took place there.

Iris Hobson sworn: The defendant never tendered me a deed to
this land; never told me he had a deed ready; never heard of
such a thing as his having a deed, until within twelve months; the
deed was never spoken of in my presence.

James Endicott, again: I have no recollection of sceing deed
tendered ; I was present when they had some conversation, but do
not recollect about a tender; can’t say I ever heard the parties say
anything about the deed, after thinking awhile; don’t remember
anything more.

Plaintiff then read in evidence a deed from W. A. Willard to U.
S. Hodge, & quit claim deed to land in controversy, dated October
28th, 1858, with acknowledgments.
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Plaintiff then offered in evidence a quit-olaim deed from U. S.
Hodge to Iris Hobson, to the land in controversy, dated April 17,
1859, with acknowledgments, to which defendants objected, because
defendants, from the evidence, had before that time done all they
could to place the parties in statu quo.

Plaintiffs then called U. S. Hodge, who testified that Le delivered
the last deed to Hobson the same day it was executed; plaintiffs
again offered said deed; defendants again objected, for reasons
above stated; which objection was overruled by the court, to which
ruling of the court defendants then and there excepted, and the
deed was read in evidence without objection, as to the manner of
its execution.

Defendants then handed the court in writing the following instruc-
tion, and asked the court to give the same to the jury, as follows:
If the jury belicve from the evidence that the defendant Dodge
purchased of Joseph H. Brewer the SE} of the NE} of section 31,
town 24, N. R. 1 W 3d P. M., in McLean county, Illinois, and
gave the notes sued on in this case for part 6f the purchase money
for said land; and if they further believe from the evidence that
the defendant Dodge had paid to Brewer $100 in cash, on said
land; and if they further believe from the evidence that Dodge,
(after he found the land had been sold on Prettyman judgment,
and had not been redeemed from said sale) at or about the time the
notes sued on hecame due, went to Brewer with the money, and
then offered to pay the amount due on the notes, if he (Brewer)
would then procure for him (Dodge) a good title for said land, or if
he (Brewer or Hobson) would procure for him (Dodge) a good title
to said land, and that Brewer then told Dodge that neither he
(Brewer) nor Hobson could make to Dodge a good title to said land,
and that Dodge then told Brewer that he (Dodge) would give up
and abandon the land, and have nothing more to do with it, and
that Dodge then further offered to make to Brewer a quit-claim
deed to said land, if he (Brewer) would pay back to him (Dodge)
the $100 that Dodge had paid to Brewer on said land, and that
Brewer declined to receive said deed and pay back said money, that
was an offer on the part of Dodge to place the parties in statw quo;
and if they further believe from the evidence that Dodge did, with-
in a few days, abandon the land, they shall find for the defendants.

Which was refused by the court, to which defendants then and
there excepted.

Verdict, and motion to set aside verdict and for a new trial, be-
cause the Court erred in excluding proper evidence offered by de-
fendants, and erred in admitting improper evidence for plaintiffs,
and erred in refusing instructions for defendants; motion overruled,
and ruling excepted to.

Defendants move the court to vacate the judgment, and grant a
new trial, and base the motion upon the following affidavits:

Affidavit of R. E. Williams, in substance, that there was a suit
pending in 1858, between the same parties, about the same subject
matter ; that affiant and M. W. Packard, Esq., at the time his part-
ner, were employed to defend said cause, and that on the day of
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the date of the deed from Dodge to Hobson, spoken of in Springer’s

testimony, affiant prepared said deed, and gave it to Dodge, with

instructions to have it executed by Dodge and wife, and properly

acknowledged, and then to deliver it to Hobson, and if he refused
55 to receive it, to tender it, and be prepared to prove the tender; that
Dodge took the deed, and left the office; some time afterwards, feels
confident it was during the same month, Dodge returned, thinks in
company with J. E. Springer; whether they came together or not,
is certain they were in the office together; Dodge then handed
back the deed, saying he had offered it to Hobson three times, and
Hobson would not take it, saying that he had just offered it to Hob-
son on the street in Bloomington, in presence of Springer; and
Springer, as affiant recollects, said yes, he had seen Dodge offer it ;
affiant then said to Springer, I can prove a tender of the deed by
you, if necessary; and Springer said yes; Dodge then gave the
deed to affiant, and said affiant could give it to Hobson, if he would
accept it; affiant handed this deed to Springer on the witness-stand,

56 but he could not recollect the tender; affiant was surprised by wit-
ness having forgot the tender; the reason the deed was not offercd
| on the former trial was, that by the ruling of the Court it was not
necessary; affiant believes that on a new trial the tender can be
proved; this is the affidavit in substance.
56 57 Affidavit of M. W. Packard, about preparing the above deed, and

giving it to Dodge, with instructions what to do with it; instruc-
tions set out in affidavit fully as above; and that Dodge took tlhe
deed, and left the office with it; and affiant, accord:ng to his recol-
lection, had not seen it again until the trial.

58 Affidavit of Joseph E. Springer, in substance as follows: On the
trial affiant was called as a witness, and shown the above deed, and
asked about an interview in Bloomington between Dodge and Hob-
son, in December, 1858; that affiant at the trial recollected the in-
terview, and gave his recollection of the time and place of the
meeting ; but at the trial affiant had forgotten what passed at spid
interview; the transaction had taken place about three years be-
fore the trial, and affiant had only been subpoenaed as a witness on
the trial the day before the trial commenced, and his attention had
not been called to the fact of the interview, and what took place at
the same, until very shortly before the trial, and at the trial affiant
could not recollect what took place at the interview, but since the
trial affiant has been thinking over the matter, and now recollects
as follows:

59 Adiant recollects that he was at the office of R. E. Williams on
the day said deed was written out by said Williams, which affiant
believes was the day said deed bears date; that Dodge was present;
that said Williams made out said deed, and gave it to Dodge,
and instructed Dodge to have said deed by him and wife properly
acknowledged, and then in presence of a witness to deliver it to
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Hobson, and if Hobson refused it, to have a witness to prove the
tender; that Dodge took away the deed from the office; that affi-
ant now recollects that during said month of December, 1858, the
exact time in the month affiant cannot tell, but feels confident it
was in said month, as affiant was attending the December term of
the Circuit Court of said McLean county, at the time in session, on
business of affiant’s; that affiant was walking along the south side
of the court house square in Bloomington, and saw said Dodge and
Hobson meet, and stop and commence conversation; I was at the
time going to the office of said Williams, and supposed said Dodge
was also going there; I came up to Dodge just about that time, and
met Hobson coming towards us in the opposite direction; Dodge
and myself both spoke to Hobson, we all being very well acquaint-
ed; at that moment Dodge placed his hand in the breast pocket of
his coat, and commenced pulling out a paper, and said to Hobson
here is that deed for this piece of land; at that moment I think I
took a step back, and was standing rather at the side and sort of
behind Dodge, and he and Hobson were facing; Hobson immedi-
ately replied to Dodge, “I have nothing to do with it—I have sold
the land to Brewer, and have nothing more to do with it;"’ Hobson
immediately walked on, and myself and Dodge went on in the direc-
tion we were before going, and went to the office of Williams; and
Dodge then handed said deed to said Williams, and told Williams
that he had offered the deed to Hobson several times, and he would
not take it ; and that he (Dodge) could not do anything more with it,
and that he would then leave it with said Williams; I took the deed
in my hand, and looked it over, and recognized it to be thesame dced
I have first beforespoken of, and thesame deed that was handed to me
on the trial at this term of the court ; Ialso recollect of then telling said
Williams that I could prove the tender of said deed, if necessary,
as said Dodge had immediately before that time tendered said deed
to Hobson, in my presence.

Affidavit of Nathaniel Perry : says he is well acquainted with Iris
Hobson; has known him over twenty years; and lived in the same
neighborhood with him for that length of time; knows said Hobson's
reputation for truth and veracity in the neighborhood in which
Hobson lives; that Hobson’s reputation for truth and veracity
among his neighbors is bad; and that from said Hobson’s reputa-
tion for truth and veracity among his neighbors, afiant would not
believe Hobson on oath, where he had any feelings or prejudices in
a case.

Affidavit of Thomas Garris, Jacob Cooper, William Garris, and
Nathan Hinshaw: swear that they and each of them are well ac-
quainted with Iris Hobson; have known him andlived in his neigh-
borhood for over eight years; that they are well acquainted with
the reputation of said Hobson for truth and veracity among his
neighbors ; that the reputation of said Hobson for truth and veraci-
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ty in the neighborhood in which he lives is very bad; that from
the reputation of said Hobson for truth and veracity among his
neighbors they would not believe him (said Hobson) on oath, where
he had any feeling or prejudice in a case.

Affidavit of John Webber to the same effect as the above two.

Affidavit of Defendant Dodge. (I'his affidavit should have been
the first numerically in this list of affidavits, but by an omission of
the clerk is put last.)

Defendant Dodge swears, that on the trial of this cause at this
term of the court, as he was advised by his counsel, R. E. Williams,
it was material for defendant to prove a tender of a decd from affi-
snt to one Iris Hobson.

Affiant says that on the 8d day of December, 1858, said Wil-
liams made out the deed hereto attached and made part of this affi-
davit, and gave it to affiant, and instructed affiant to have said deed
duly executed and acknowledged by affiant and wife, and for affiant
then to deliver said deed to said Hobson, and if Hobson refused to
accept the same to have a witness by whom affiant could prove a
tender ; that affiant took said deed and had it executed and acknowl-
edged as directed, and shartly sfterwards and during the same
month of December, 1858, affiant did tender said deed to said Hob-
son three different times, once in the presence of James Endicott,
and twice in the presence of Joseph E. Springer.

The tender in presence of Endicott, and once in presence of

Springer, was in Bloomington, McLean county, Illinois, the other

tender in presence of Springer was in the town of Concord, in said
county ; that this case has been in this court three times, the first
time a non-suit was taken; that after the trial before the case went
to the supreme court, and as affiant was informed by the rulings of
the court and by his counsel it was not necessary to prove said ten-
der, and the witnesses, although present were not called to prove
said tender; that said trial was a year ago; the case then went to
the supreme court, and was not sent back for a new trial until a few
days before this term of the court; affiant was advised by his coun-
sel that he thought the case would not be tried at this term of the

court, as his counsel thought the mandate of the supreme court had

not been in this court long enough to compel a trial at this term of
the court’; that this cause was among the first on the docket, and
affiant was only informed a few days before the trial, that the case
would be tried at this term, and what was necessary to prove
upon the trial ; that affiant immediately after receiving said notice
went to work to prepare for the trial.

That affiant had both said Endicott and said Springer subpeenaed
and present at the trial, and affiant expected confidently to prove
said tender by both of said witnesses ; affiant had the greatest confi-
dence that said Springer would recollect said tender, as the same
was made in his presence in Bloomington and his attention waa
called to it; and immediately after said last tender affiant and said
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Springer went together to the office of R. E. Williams, affiant’s at-
torney, and there the matter was talked over, and said Springer
then and there told said Williams that he (Springer) had just seen
affiant tender said deed to said Hobson, and if necessary he said
Springer could prove said tender ; that affiant now knows that if he
can obtain a new trial he can prove said tender by said Springer;
that it is owing to no want of diligence on the part of affiant that
he did not prove it on the trial, as he verily believes ; and he verily
believes, and had good reason to believe, that at court said Springer
would prove said tender. Affiant further says, that he believes on
another trial he can prove that the deed from U. S. Hodge to Hob-
son was not delivered to Hobson ; affiant further says, that he fully
and confidently believes on a new trial he can so successfully impeach
the credit of Iris Hobson for truth and veracity by his neighbors,
men of respectability, as totally to destroy the weight of any evi-
dence said Hobson might give in this cause. The deed referred to
in his affidavit is the same deed referred in Springer’s affidavit on
pages 41 and 42 of the record, which motion was overruled by the
court, to which ruling of the court defendants then and there except-
ed. Conclusion and signature of bill of exceptions; clerk’s certifi-
cate to the record.
ASSIGNMENT OF ERRORS.

1st. The court erred to the prejudice of plaintiffs in overruling
the 1st and 2nd motions for continuance.

2nd. The court erred to the prejudice of plaintiffs in error, in re-
fusing the instructions asked by defendants below.

3d. The court erred to the prejudice of plaintiffs in error, in
overruling the motion to set aside and vacate the judgment and
grant a new trial.

4th. The court erred to the prejudice of plaintiffs in error, in
not setting aside the verdict and granting a new trial.

5th. The court erred to the prejudice of plaintiffs in error, in en-
tering judgment upon verdict.

6th. The court erred to the prejudice of plaintiffs in error, in ad-
mitting improper evidence for plaintiffs below.

R. E. WILLIAMS.
For Plaintiffs in Error.
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