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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1863.

NEW ENGLAND FIRE AND MARINE)
INSURANCE COMPANY |

vs. rAppeal from Know.

GEORGE H. WETMORE et al., for use of

JOHN McFARLAND. J

APPELLANTS' BRIEF AND AUTHORITIES.

Ist. This was an action of assumpsit commenced by George
H. Wetmore, Mary A. Wetmore and Charles Long vs. the appel-
lants, on a policy of insurance issued by them, March 19th,
1859, for one year, to Mary A. Wetmore and Charles Long, and
on a renewal receipt issued to Stewart & Scroggs, March 19th,
1860, insuring them as assignees of John Riggin, who was a
mortgagee of lot 3, in block 52, Galesburg, Ill., as a dwelling
house, with some boarders. The notes and mortgage were as-
signed by Mary A Wetmore and George H. Wetmore, her hus-
husband, to Charles Long, with consent of the company, March
25th, 1859, and policy was assigned by Wetmores to Long with
consent of the company, March 31st; 1859. Long assigned pol- |
icy to Johm C. Stewart and Joseph C. Scroggs, January 26th, :
1860, with consent of the company. Long assigned all his in- !
terest in notes and mortgage lo Stewart d* Scroygs. Assignment
wn evidence ¥s dated July Tth, 1860. They aver in declaration”
that at the time of the fire Joln C. Stewart and Joseph C. Scrogys
were the owners of the entire cuterest in the notes, mortgage, re-



2

newal receipt and policy. Property was burned between 9th
and 10th March, 1860.

2d. The plaintiffs below had no interest in the property in-
sured, policy, or renewal receipt at the téme of the fire, and could
not recover in this action.

Angel on Ins. P. 258, 9-60.
224 11l R, 272.

3d Denio R. 301.

4th Hill R. 187.

16th Peters R. 503.

3d Fairf. R. 44.

26 Conn. R. 165.

3d. The assignee of notes, mortgage and policy may bring
suit in their own name.

Angel on Ins. p. 259, 60
3d Metc. (Mass.) R. p. 66.
12 Mass. R. p. 281.

3d Md. R. p. 354

5 Wend. R. p. 200.

8 Cush. R. p. 131.

8 Mass. R. p. 515.

-

4th.  The renewal receipt to Stewart & Scroggs was a new,
valid and independent contract with them. If they had an in-
terest in property at the time of the isswing the receipt, they must
recover, if at all, <n their own names.

Angel on Ins. p. 259, 60.
3d Mete. R. p. 66

S Mass. R. 515.

2d Wood & Minot's R. 472.
5th Wend. R. p. 200.

12th Mass. R. p. 281.

5th. The Wetmores, having a joint interest in the policy
and property at the time of its issuing, having sold all their
interest to Long, cannot maintain this action jointly with him.
Angel on Ius. p. 443, Sect. 375.

2d Comst. N, Y. R. p. 210.
3d Denio R. 301
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The assignment of the notes and mortgage alienated all in-
terest of the parties assigning, both legal and eqnitable.
23d 111, p. 30,

6th. The conditions annexed to the policy and application

are a part of the policy, and the stipulations in the policy are
considered express warranties, and if the risk s changed the
policy @s void, and it is not material that the fact complained of
did mot exist at the time of the fire.

2 Comst. N. Y, R. 210,

6 Cowen R. 676.

3d Kent's Com. p. 373.

Lst Wash. Cir. Ct. R. 419.

* Conditions A,” Policy No. 1, 11, 12.

7 Wend. R. 270.

6 Wend. R. 494.

Angel on Ins. p. 184-5.

3d Selden’s R. 530.

2d Hall's N. Y. R. 589.

3d €omst. N. Y. R. 124,

Tth. If Stewart & Scroggs had no interest in the notes and
mortgage at the time of the issuing of the renewal receipt, the
policy is void.

Angel on Ins. p. 101-2, 258,
2d Comst. N. Y. R. 210.

3d Kent. 371.
3d Denio R. 301.

8th. The insurance of the property as a boarding house, and

the renewal to Stewart & Scroggs, without any change, was a
warranty that the property should not be used as a stable and
saloon, for which the contract of insurance was a higher rate,
and which, by the conditions of insurance, was demominated
*hazardous 7 and named in the ‘“‘memorandum of special
hazards.”

3d Harrison's R. p. 450.

6 Wend. R. 623,

2d Denio N. Y. R. 75.

Ist Green N. J. R. 110,

3d Hill's K. 501.
2 Wood & Minot's R. p. 472
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9th. The Court erred in permitting -Joseph C. Scroggs to
testify as a witness.  He was interested in the result of this suit.
Ist Starkie Ev. p. 107, note ** M," p. 108, 109, and note “A."”

Ist Greenleaf Ev. sect. 390, p. 498, sect. 295.
1 Gilm. R. 388.

10th. The Court erred in giving the instruction for the
plaintifls below. ‘¢ Memorandwm of special hazards,” ** stables,”
“omnibus stables,” and livery stables.

11th. The Court erred in refusing to let defendants with-
draw their pleas.
11 1L R. 19.

" 12th. The Court erred in refusing non-suit and motion for a
new trial, in arrest of judgment.

13th. The Court permitted the plaintiffs below to introduce
in evidence an assignment by Stéwart & Scroggs to the New
England Fire Marine Insurance Company ; while that was not
the company, and was no assignment to the company <nsuring.

14th. The assignment.of Stewart & Seroggs, of January 10th,
1862, was on a boarding house and saloon insured by company,
as stated in the assignment, and defendants helow never insured
as such, and were not bound to accept such an assignment to
another company. :

15th. The policy and conditions attached required that an
anconditional assignment of the interest of the assured should
be assigned to the insurance company before the plaintiffs below
could recover on the policy : und no such assignment was made,
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but was refused. Couditions of Policy No. 14, and Farmers
Eyidence, page No. 11.

'

16th. In order to maintain this action the plaintiffs below
must have tendered to the company an assignment uncondition:-
al, except as to amount of interest, in its corporate name, before
the commencement of this suat. Conditions of Policy No. 14,
page 9, Abstroct.
A. TYLER,
Altorney for Appellant.
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KNew Eneranp Fire AnD MARINE IsurANCE CoMPANY, Srate oF Trrivois,
V8. In the Supreme Court,
Georce H. WEMORE, ¢f. al. April Term, A D., 1863.

APPEAL FROM KNOX.
ABSTRACT.

z This was an action of assumpsit commenced in the Knox Circuit Court at February Term, A. D., 1862, for $1000

damages for loss by fire, of property insured, was tried before a Jury at the June Term, 1862. Motion for new trial and

wg in arrest of Judgment overru'ed, and Judgment rendered for Plaintiffs for $623, after deducting the sum of §10 remitted
by Plaintiffs, and for costs at the September Term, A. D., 1862. i

DECLARATION IS AS FOLLOWS : }
15t Count charges, that on March 17th, 1859, M. A. Wetmore and Charles Long, were owners of two notes ex cuted
3 by Wm. H. Marvel to John Riggan, onc for $1000, one for $875, both with interest, and dated November Gth, 1856, and
that Marvel mortgaged Lot & in Block &2 on West side of Depot strect, in Galesburg, Ill., to secure the paymert of said
notes, with others, that the mortgage also belenged to M. A. Wetmore and Long, and that Geo. H. Wetmore then and
ever since was the husband of M. A. Wetmcre, and that March 19th, 1859, Defendant insured said Lot by Policy No. 2,
4 in consideration of 89, paid by M. A. Wetmoro and Long against loss by fire to amount of $900, mortgage interest, as a
“ boarding house,” and Defendant agreed to make good to the insured, their executors, adminis‘rators, or “assigns" all loss
or damage, not exceeding amount insured, from 17th March, 1859, at 12 o’cleck, noon, nntil 17th March, 1860, at 12 v'clock,
noon. Estimate of loss to be cash value of property at the timo of happening, and to be paid G0 days after due notic: and
proof made by insured, dnd received at office of Dependant, in conformity to anneved conditions to policy : Provided
5 Defendant not liable for loss or damage by fira by means of invasion, insurrection, riot, civil commotion, any military or
usurped power, or loss by theft after fire ; and that, if th> insured, or any person, with knowledge of insured, have exist=
ing during continuance of Policy, other insurance against loss by fire on property insured, and not consented to by De-
fendant in writing, and mentioned and endorsed on policy, or assured should make any attempt to defraud Defendant ;
policy to be void, and in case of other insurance prior or after date of policy, insured should not, if loss or damage, be en-
titled to any greater proportion of loss or damage than amount insured should bear to whole amount insured, and if
¢ premisas should at any time after the making of Policy, during ils continuance be used for purpose of carrying onany
trads, business, or vocation therein denominated hazardous or extra hazardous, or specified in memorandum of special haz~
ards, in conditions annezed to policy, or storing thercin articles, goods ormerchandizein said terms or conditions denomi-
nated hazardous, ertra hazardous, or included in memorandum of special kazards, excepting therein provided jfor specially
or agreed toby Defendant in writing, added to or endorsed on policy, then and from thenceforward,so long as the same should
e appropriated applied or used for that purpose, these presents therein should ceass, and be of no Jorce or ¢ffect. Insu-
rance not to cover Books of accounts, written securitics, deeds, or other evidence of title to land, bonds, bills, notes or other
evidence of debt, money or bullion. Policy made and accepted in reference to the terms and conditions annexed. Policy
if not changed might bo continued for further time as agreed upon, if the premium was paid and e dorsed on policy, or
Receipt given for same; and Policy not assignable without consent of Defendunt in writing 7 and if assigned or transferred
interest in premises without such consent, Puolicy void. Policy not valid unless countersigned by authorized
agent at Galesburg, ¥1. Aver the agency of J. P. Dorman, Galesburg, and coantersigning of Policy, declaration then sets
out conditions annexed to the policy. Plaintiffs aver that on the 31st March, 1859, M. A. Wetmore and 6. W. Wetmore,
to her husband,assigned all interest in policy to Charles Long, and consenljof agent ; and that Long assigned to John C. Stew-
20 art and Joseph C. Scroggs, Policy January 26th, 1869, and consent oi Company by agent to assignment, and delivery of
Policy to Parties to wkom assigned ; aud that March 25th, 1859, M. A. Wetmore and G. W. Wetmore, her husband, sold
. assigned and delivered to Long interest in notes and mortgige, and Long, Jinuary 26th, 1860, sold, assigned and deliver-
ed notes and mortgage to John C Stewart and Juseph C. Scroggs, and on 19th March, 1869, said Stewart & Scroggs paid
J. P. Porman, agent of Defendant, $7.50, Premium on Six [Iundred Dullars, for one year, and Dorman, agent, delivered to
Plaintiffs Receipt No. b, called *‘renewal receipt,” signed by President and Sccretary und countersigned by agent, and being
premium on $600, insured under Policy No. 2, and that Policy wis continued in force lor one year for benefit'of Stewart
& Scroggs, from 17th March, 1860, to 17th Mnrch,lSG/[,_ at noon, on boarding house and saleon on said mortgage premises,and
23 that in the night between the 9th and 10th of March, about midnight, building withont any fault of Plaintiff’s, or Stewart &
Scroggs, was burnt, accideatally ; and that it was worth $1422, and due on not«s and morigage $1450 lo Stewart & Scroggs
at time of Fire, and that they were the entire owners of said notes and mortgage and intercst insured ; that Dorman, agent
of Defendant, was at fire of said ** Boarding House ;" that March 18th, 1861, Stewart & Scroggs gave Dorman, an agent,
notice in writing of loss ; 29th March, 1861, dclivered to Dorman particular account of loss, value of property iusured,
by whom owned, duly signed and sworn lo, and a eertificate of Notary Public under the conditions, that notice, statew
ment, declaration, - certificate and proof were satisfuctory to Defendant; that Defendants waived any and
all objections to imperfections, deficiencies in notico of loss. Account filed with them by Stewart &
Scroggs, and certificate of said notary. Fire not caused by explosion of any steam boiler, nor cazsed by
Oamphine, Gunpowder, or any othrr explosive substance, nor by use of open lights in barns, or where skavings were made,
nor from having unsubstantial stone or brick chimneys, nor from a neglect or deviation from the laws or regulations of
policy, nor by invasions, insurrections, riot, or civil commotion, or of military or usurped power. That at the time said
boarding house wa3 burned, it was vacant, that there was no other insurance on property; that at the time of the fire the
building was not appropriated or used for any business denominated hazirdous, extra hazardous, or specified in memoran-
dum of special hazards, in the terma and conditions annexed to said policy, nor for etoring goods or articles denominated ‘
hazardous, extra hazardous, or in memorandum of special hazards named ; not caused by lightning. That at request of
Defendant, with assent and concurrence of said Stewart & Scroggs, M. D. Billings and A. N. Carpouter, were chosen as
arbitrators to determine loss, and before commencement of suit did award and determine amount of lossat $§1000. That |
amount of said insurance not paid although 60 days clapsed after making said award b fore suit commenced,nor have Defen- r
¢
!

dant rebuilt nor given notice to, although 60 days have elaps d since proof made and furnished Defendant. That on 15th
July 1861, Stewart and Scroggs exacuted and offered to deliver to said Dorwman as agent of Defendant, an assignment of
$600 of note and mortgage and decreo with power to collect, and refused by said agent; on 16th Janvary, 1862, Stewart & |
Scroggs executed and delivered to said Dorman full and absolute assignment, note mortgage and decree, with all right ;
that Defendant had notico of all and was requ: sted to pay said sum of $600. ’

3 !
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29 2d Count, Commmon Count for money received for use of Plainliffs, and account started, and promise to pay, arg
29 failure to pay.
to €opy of Instrument sued on. Copy of Pclicy, conditions annexed and assignments, renewal Receipt, set out herea’-
46 ter in Bill of exception.

TFho plens were as folllows :—

51 Ist. General issue:

52 2d  Plea to 1st count, that building insured was described and insured as a dwelling in whicl boarders were kept and
that it was occupied. as a Sulovn an@ disorderly house and part as stable.

58 2d Ploa to Ist count, that Defendant requested and Plaintiff refused to assign inferest insured after fire or so

much as would pay loss, except upon condition that Plaintiffs should not be called upon to pay any Court eosts in ob-
b4 taining decree.
4th  Plea to Ist count, that Stewart & Scroggs at the time of giving the Renewed Reccipt represented that they
were mortgogees, and that they were not.
5th  Plea to 1st Count, at date of Policy and Renewed Raceipt, it was Represented {o Defendant that building in-
sured was dwelling house but that it was used as a Resteraunt and eating house during the time and after the Renewed Re—
ceipt was #ssued.

56 Gth Plea to 2st count, that the building after the issuing of the renewal receipt under control of Stewart & Scroggs
for one month, was used to store Ganpowder, Camphine, burning Fuild and Saltpeter, and burning fl1il1 and camrphine
wag used for lights in building.

o7 Plaintiffs took issue wpon Ist Plea, Demurred to 2d, 84, 4th, bth, and 6th, Demurrer sustained.

65 Amended Pleas 1 and 2 filed and issue joined upor them.

1st Amended Plen, that Stewart & Scroggs were not the assignees of the mortgage interest at the time of the
issuing of the Renewed Receipt.

1312

2d Amended Plea, avers that Stewart & Scroggs did not assign the muortgage iaterest in premisesas averred in
Declaration,
65 Defendant moved the Court for leave to withdraw his pleas, motion refused.
Issue was joined un 1st plee, and 1st and 2d amendcd pleas, to the country, jury sworn,
Phe Plaintiffs, to maintain the issue oa their part, offecred in evidence two notes}gmortgnge from Wm. H. Marvel to
John Riggen. The 1st note dated November 6th, 1856, payable six onths from uate for $375, six per cent interest from
date, with credit of $165 November 15 1836, and enlorsed on the back of said note is the following: “I hereby agree
““lo guarantee the payment of the within note, Feb, 2, 1857. JOHN RIGGEN.” -
“Received on the within notes all of the face and interest of the same up to the prosent date, sava and except the
‘‘sum of one one hundrod and twenty-nine dollars and seventy-thre: cents, which is now due and remaining unpaid, Junu-
“ary 20, 1858, by the understanding of all partivs. 5 W. 0. WATTS.
*Mary A. Wetmore, G. H. Wetmore.
82 2d Note is for $1000, dated November Gth, 1856, payable 24 months aflter date, G per cent interest fronr date, 10 per
cent after due. On the back of said note is the following »
*“Mar 10 '59. For value received I assign the within to M., A, Wetmore and Charles Long, with recourse on me,
JOHN RIGGEN.

80
81

“Mary A. Wetmroe, G. H. Wetmore.

The mortgage is dated November 6th, 1856, executed by Wm. II. Marvel to John Riggen, on lot No. 8 in block No,
8% B2 in Galesburg, Ill. in usual form of warientee mortgage, for the paynreat of $2000, with interest as follows ;- $250 with
84 use Janmary 1st 1857 ; $370 with use My, Gth, 1857, §375 with use November Gth, 1857, $1000 with use 6th day of -
85 November 1858, accourding to 4 certain notes, duted November Gth, 1856. Properly acknowledged.

The following »=rignments on the back of said mcrtgage : —

86 STATE OF ILLINOIS, } GALESBURG, MARCH
KNOX COUNTY T0TH 1859.

“For value received I hereby assizn and sct over to M. A. Wetmore and Charles Lnng all my right title and interest
“I baveand hold to the within mortgage, but in foreclosing the with mortgage the assignor 1s to be from costs,
JCHN RIGGEN,
her
ANNA X RIGGEN,
mark

STATE OF ILLIXOIS, } Ss
KNOY COUNTY.

“For value received, we hereby sell and assign the within mortgage and prenvises thetein described, and all our

“right and title thereto to Charles L. Long, who is the assignee _intended ‘n the atove assignment of John Ruggen.
Galesburg, March 25, 1852,

y G. H. WETMORE,
- MARY A. WETMORE.”
The last assignment was properly acknowledged.
87 Defendants objected to all the above evidence and excepted.
88 The Plaintiffs next offered in evidence the policy of insurance, withuut the application, Defendants objected, Courg

allowea it to go in evidenco. . Policy as follows:—
“New England Fire and Marine Insurance Company, of Hartford Conn., Ko. 2. $9.00. By this policy of Insurance
t the New England fire and Marine Insurance Company in consideration of nine dollars to them in hand paid by the
89 * assured hcl"'efgfmr named, the receipt whereof is hereby acknowledged, Do Tnsure M. A. Wetmore, and Charles Long of
¢ Galesburg, Knox county Illinois, against loss or damage by fire to the amount of $9.00 for tha period of one year, thewr
“ mortgage intercst on a boarding house on the west side of Depot street, in said Galesburg on lot & and tlock 52, and
¢ the said company for the consideration aforesaid do hereby promise and agree to make good unto the said assured, their
# executors adminisirators and assigns, all such loss or damage not exceeding in amount the sum insured, as shall happen
by fire to the property as above specified, from th2 seventeenth day of March, one thuusand eight hundred and fifty-nina
“(at 12 o'clock noon,) until the seventeenth cay of March one thousand cight hundred and sixty (at 12 o’clock at noon),
“ the said loss or damage to be estimated according to the true and actual cash value of the said property at the time the
s'same shall happen, und to be paid within sixty days after due notice and proof thereof, made by the insured and received
“tat this office in conformity to the conditions ancxed to this poliey, provided always, and it 1s hereby declared, that this
“ Company shall not be liable to make geod any loss or flnmnge by fire which may happen or take place by

“means of invasion, insurrection, riot," civil commolion, any military or usurped power, or any loss
\
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‘* by theft, at cr after a fre;and provided further, that in case tho assured or any other persons or parties, with the
* knowledgo of the assurod, shall have existing, duriag the continuanco of this DPulicy, any other insurunce against loss by
“by fire on the property hereby insured, and not consented to by this company in writing, and m_-ntioned in ¢r endorsed upon
*¢ this policy, or if the assured shall make any attempt to defraud the company, then this insurance shall be void, and of no
¢ effect, and in casc of any other insurance upon the property hercby insured, whether prior or subsequert to the date of this
¢ policy, the insured shall not in casc of loss or damage, bo entitled to demand or recover oa this policy any greater por-
‘‘ tion of the loss or damage sustained than the amount Lereby insured shall bear to the whole amount insured on
‘ tho said property. And it is agrucd and declared to be the truz intent and meaning of tha parties heroto, that in
‘“case the above mentioned premiscs, shall at any time after the aking of, and during the time this Policy would
* otherwise continue in jforce, be appropriated, applicd or used to or for the purpose of carrying on or exercising therein
‘“ any trade, business, or vocation denominated hazardous or cxtra hazardous, or specified in the memorandum of special
“ hazards,in the terms and conditions anncved to this policy,or for the purpse of storing therein any of the articles, goods,
‘ or merchandize in the sanve terms and conditions denominated hazardous,extra hazardous,or includedin the memorandum of
“ special hazards, except herein specially provided for or hereafter agreed toby this Company in writing,to be added to or en-
“dorsed upon this policy.then and from thenceforth,so long ag the same shall be so appropriated,applied or usel,these presents
¢ shall ceass,and be of mo force or ¢fect. And it is moreoveragreed and declared that this insurance is not intended to apply
‘“to or cover any Buoks of account,written sccuritics, deeds, or other evidence of title to land, nor tomortzrzes) bonds, bill,
““notes or otherevidence of debt,nor to money or bullion. And tha! this Policy is made and accepted in reference to the terms
‘“ and conditions hereto annexed, which are to be used and resorted to in order to explain the rights and obligations of the
“ parties hereto,in all cases not herein otherwise especially provided for, This Insurance (the risk not being changed) may be
“ continued for such farther tcrm as shall be agreed on,provided the premium therefor is paid and e dorsed on the policy,or
:‘ Receipt given for same. The interest of the insared in this Policy 1s not assignable unless by consent of this company,
¢ manifested in writing § and in case of any transfer or termination of the interest of the insured, either by sale or other-
“ wise, without snch consent,tLis Policy sl all fiom thencefor'h be void and of nojeffect. This policy shall not be valid until
*¢ countersigned by the authorized agent of said New England Fire and Marine Insurance Company, at Galesburg, Ill. In
“ Witness Whercof, The New England Fire and Marine Insurance Company have catsed these presents to be signed by

% their President and attested by their Secretary, in the City of Iartford. N M. WATERMAN, President.
Geo. D. JEwETT, Sectetary.
Countersigned at Galesburg, this 19th day of March, 1859. J. P. DORMAN, Agent.

Defencant objected to the giving in evidence the siid Policy, without the application. Court overruled objection
and permitted the same to go in Evidence. Defendant excepted.

Plaintiffs next offured in Evidence the assignment of Wetmore of Policy and consent of agent Dorman. Dsfendants
objected. Court overruled objection, let the same irr evidence. Defendant excepted. The assignment and consent of
agent is as follows *

“Tor value received, I herehy tranefer, asssign and set over unfo Charles Long and his assigng, all my title and
“interest in this Policy, and all advanfage to be derived thercfrom. Witness my hand and seal this 81st day of March,
“A.D., 1859. M. A, WEMORE,

G. H. WETMORE.”

“ The New England Fire and Marine Insurance Company hereby consent that the interest of M. A. Wetmore i
“ the within Policy subject to all the conditionsand terme tlherein ntentioned and referred to, be nssigned to Charles Long-

Galesburg, March 81st, 1859, J. P. DORMAN, Agent.”

Plaintiffs next offered and gave in evidencean agrecurent which adrits J. P. Dorman agent at Gulesburg, from time
of issuing Policy to trial.

That Stewart & Scroggs 29th March, 1861, delivered a notice and proof of loss by fire of the building insured by
Defendants. That Dorman, by rules of Company, consented to assignment of Policy by Long to Stewart & Scrogas.

That Books of Deferdant in control of Dorman show date of assignment and consent of Defendant to it.

Plaintiffs next offered in evidence, Defendant objected, Court overruled objection and Plaintiffs read in oevidence,
Defendant excepted, a Renewal Receipt, as follows :

*“ New Excraxp FIRe AND MarINE Insurance Coxpany, or Harrroro, Renewal Receipt No.b, Galesburg Ageney.

¢ Received of Stewart & Scroggs seven 50-100 dollars, being the premium on Six hundred dollars insured on Policy

“No. 2, which is hereby continued in force for one year, to-wit : from the 17th day of March, 1860, until the 17th day of

¢ March, 1861, at noon. N. M. WATERMAN, Prexident. ™
¢ Geo. D. JEwETT, Seccretary.
¢ Countersigned at Galesburg, this 19th day of March, 1860. J. P. DORMAN, Agent.”

The Plaintiffs next offezed in evidence as a witness, J. B. Boggs, who was sworn and testified that he knew the
Marvell property on Lot 8 in Block 52, original town of Galesburg, situated on Depot street, T think South West continu-
ation of Kellogg street, little North of Eust of the Buncroft House. I was at the fire a littlo after midnight between 9th
and 10th of March, 1861 ; don’t think the building was occupied ; saw Dorman at the fire; building was wholly destroyed,
I have passed building frequently. T recollect the proof of loss (the paper with proof of loss handed to witness) the rig-
nature and seal are mine.

Oross-examined. 1 think the buiiding was on Depot street, would not swear positively to it § know the description
of the property.

Plaintiffs next called A, N. Carpenter, who swote he knew the building { think it was on Depot street; know of
the loss by fire. Building was Nerth East of Bancroft House. I was called on to appraise property. Iam a carpenter.
Swore to appraisement. Billings and myself signed the award. I was requested to act by Dorman. Have not examined
the property sinco. The Estimate in our award or estimate signed by us, is the amount we estimatud it at. .

Plaintiff then offered in cvidenco the agreement to appoint appraisers, the oath of appraisers and their assessment
of damages, without the statement of loss and application for such appoin‘ment. Defendant objected to the evidence.
Court overruled the objection, and let in the evidence. Defendant excepted. Tho agreement to appoint, oath of appraise~
ers and their assessment of damages, is as follows :

¢ New Excraxp Fire Axp MariNe Insuraxce Comeaxy or Hanrtrorp, Coxy. Aaereenent 18.—It1s hereby agreed
« by J. O. Stewart and J. . Scroggs, of Galesburg, Illinois, of the onc part, and the New England Fire and Marine In-

¢ surance Company, of Hartford, Conn,, on the other part, that A. N. Carpenter and M. D. Billings, (together with a tkird
« person to be nppointed by them, if necessary) shall appraise and estimate at the true cash value the damage by fre to
% the property belonying to Stewart & Scrogys as specified in the accompanying schedule, which appraisement and esti-
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100 “ mate Uy tkem, or any two of the n,. shall be binding upon both parties, so far as regards such appraisement, it being

“ understood that this appraisement is- without reference to any other questions within the terms and conditions of the
‘“ insurance, being so far only as regards the value of or damages to such property as may be found to have been saved in
‘‘a damaged condition, which wag insured by policy No. 2, with the said New England Fire and Marine Insuranco Co.,
¢ of Hartford, Conn, Witness :

“STEWART & SCROGGS,

. “J. FARMER, Gen’l. Agent.”
STATE OF ILLINOIS,}

Couxty or Knox,
DECLARATION OF APPRAISERS.
“ We, the undersigued, do solemnly swear that we will act with impartiality and fidelity in making an appraisement

10f ““and estimate of the damages to theproperty of Messrs. Stewart & Seroggs; insured by policy No, 2, ¢n the New England

102

108

“ Fire and Marine Insurance Company, of Hariford, and saved in a damaged condition, agreeable to the foregoing ap-
¢ pointment,. and that we will return to the said New England Fire and Marine Tnsurance Company a true and perfect,
‘*and a just and corscizntious appraisement and estimate of damago on the same, according to the best of car knowledpa
* gkill and judgment.

* M. D. BILLINGS,”
‘“ A, N. CARPENMER.™

*r&worn and subscribed to before me this 25th day of March, A, D., 1861.
JOSIAS GRANT,

“[L. S.J Notary Public.”
“ We, the undersigned, after a careful estimate of the value of the building owned by Stewart & Seroggs and burned
on the 9th inst., do make the costs of replacing the same to be, . . o . 5 5 $1000 00
And would deduct news for old, - .- 5 5 . 5 . . 838 83

$666 67
“ Making the actual loss by said Surning to be siz hundred and sizty-six and 67-100 dolars,

‘“ M. D. BILLINGS,”
‘“ A.N. CARPENTER.”
Plaintiffs next swore I Douglass. States that he, on the 16th January, 1862, in Galesburg, near McCoy’s Bank,
made a tender of assigmnent of notes and mortgage by Stewart & Scroggs to Defendant, to Dorman agent of Defendant,
and on cross examination states that ho did not know that he, Dorman, was authorized by Defendant to reccive it for
Defendant. d
Plaintiffs next offered in Evidence following assignment of Stewart & Scroggs to Defendant :
*In the Knox County Illinois Circuit, Bill in Chancery to forecloso Mortgage, Deciec of Foreclosure, Ju ‘e Gth, 1860,
¢ Charles L. Long, Complainant, ;

« Wiiam H. Marvel, st. al, Defendants.
“1In consideration of the sum of Six hundred dollars to us in hand paid, We, John C. Stewart and Joseph
4 0. Scroggs, assignees of said Long of the above mentioned mortgage, and the notes it was given to secure, and of the
‘ decree made in said suit by said court at said term, do lrereby assign, set over and transfer unto the New England Fire
 Marine Ingurance Company, without recowrse to us; the above named decree, mortgage and no’es, and do hereby fully
‘“ authorize and empower them to collect and receipt for the same, and to take such legak steps at their eosts as may be neces<
‘*sary to collect the same, and we do also hereby assign to said Company all right which we may have to collect from any
“ incorporation of individual any sum of money for or on account of the burning the Svarding house and suloon, insured by
*“said Company by policy No, 2, dated march 19th, 1859, and do anthorize them to take such lega! stepsas muy be neces-
“gary without expense_to us to collect said last mentione sums of money and to receipt for same. Witness our hands and
“ geals this 10th day of January, 1862, JOHN C. STEWART, fseav )
JOSEPH C. SCROGGS." fsear.}
To the giving in evidence said assignment the Defendants objected, Court overated objection and Defendants excepted.

104 plaintiffs next offered in evidence an assignment from Stewart and Scroggs of thre interest in notes and mortgage and

decree, same as above substantiuily, except date and purty to whom made, 1t was dated 15th July 1801, and made to the

109 * New Engiand fire and Marine Insurance Company”. Defendants abjected to the giving of said last assignment in evi-

106

107
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depce. Court overuled objection and let in the assignment, in connection with J. Gales cvidence, herein after set out, Do~
fendants excepted. Signature was not denied to either of said assignments.

Plaintiffs next swore Josia% Qale, who stated I have just read the assignment, a simifar one was tendered to
Dorman about a year ago, Scrogzs read it to him in my presence, my impression is it is a dupficate, cant say whether
Scroggs retained it or not. Cross examined, could not say possitively whether it was the same paper ot not, thought it
Wwas.

Plaintiffs next swore Zimré Pond, who stated he knew George and Mary Wetwore, known them for five years, pass
and live together as husband and wife, have examined signatures on notes, mortgaiges and policy, and they are their
sigonatures.

Plaintiffs next called J. 0. Scroygs, who was sworn on his zoir dire, stated ho had no interest at present in the result
of this suit, cant sy when I parted with my interest, ¥ did once have an interest in this insurance and property insured,
ass’gned my interest to the insurance company, think I assigned my intcrest to McFarlard, cant say when I assigned my
interest to him, was equally interested with Stewart, assigned by writing, I think the first suit had then been commenced,
I had an interest in the property at the time of the fire, also in notes and morlgage, think I assigned notes and mortgage

to McFarland, X had an interest at the time of the fire,and when proof of loss was made. Z nerer assigned my interest
in the policy to any one, never assigned iy interest to any one else except the Insurance Company. We made the proof
of loss. Dont remember I ever told Farmer I was interested. Defendants obhjected to witness being sworn in chicf and
testifying on account of interest in the result of the suit. Court overruled otjection and let witness testify, Defendants
excepted, and J. C. Scroggs swore as follows: This was the policy assigned originally to us by Whetmore, I do not re-
member the exact date, assignment was ip writicg, dont know where it is, never made any scarch for it, know it was
in writing and attached to the policy, is torn off, assignment was made to Stewart and myself, I know that the notes
and mortgago were assigned to us by Long, I dont know whether any assignment was made in writing, dent remember
whether ¢ was written, It was before the issuing of the “Renewal Receipt,” T cannot state whather it was in writing or
not, I never had any conversation with Dorman about it. Before the assignment to us, Long had filed a Bill to foreclose,
and the suit went in his name to a decree, I served an assignment of our imterest in saic. notes, mortgage and decree on
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Dorman, I reviember the cmsure and dute, Mr. Gdle was w.th me, tho crasurc in assignment was made while Galo wad
with me, it was served 15th July 1861, cupy ptrodiiced is the one served on Dorman.

Plaintiffs noxt swore Z. Cooley for the purposo of showing an alteration of an endorsment of credit on said notes
since the computation by master in the Foreclosure of said mortgage by the addition of the letter “3” to the word “note, "
he stated he was special master in said case, cannot sny positively whother said “3” has been added since computation
I made; did not notice it then ; dont think it was there.

Plaintiffs then recalled J. C. Scroggs, 41d showed him an assignment from Long to Stewart & Scroggs, dated July
Tth, 1860, he stated : I do not remember of seeing this assignment befcre, T Tecognizo the signature of Long, it is his
signature, the assignment was written by J. B. Bogzs. We made the purchase from Long in January 1860, and the assign-
ment made certainly not later than Fev. 1860.  Cress Ecamined. 1 recognize the signature_to this assignment, dué¢ dont
remember of any such assignment being mad to us. It is Long’s hand writing.

Plaintiffs next recalled J. B. Boggs, stated that the assignment was made in my office and acknowledged before and

certiffed by me, Stewart was present and I think it was delivered to Stewart & Scroggs; that s the assignment ; thero was
a prior agreemerit Between Long and Stewart & Scroggs about the sale to them, which wag destrdyed, I think when this

assignment was made. T i
G. C. Lanphere was sworn for Pluintiffs, and on examination of the assignment marked “@.” Siid he had had the

paper over a year ; received it from Stewart in May or June, 1861.

Plaintiffs theh offered the assignment. Defendant objected. Court overruled objection and let in the assignment;
Defendant excepted. The assignment is as follows substantially :

“ Kxow ALL Mex sy Tnse Presesrs, that I, Charles L. Liong,of Galesb urg, Ill, assignee of mortgage of Wm. H.
¢ Marvel to John Riggan to secure gaymenrt of $2000, ddted Nov. 6th, 1836, in consideration of $100 paid by Stewart &
% Scroggs, receipt of which is acknowledgad; grant and ascign to Stewart & Scroggs, his heirs and assigns, the said
“ mortgage, the estate therein mentioned srid debt secured thereby. To have and hold the sama to said Stewart & Scroggs,
¢ their heirs and assigns to them and their use fdrever, subject to redemption, according to law.

“ Dated July 7, 1860. CHARLES LONG, [sEaL.|

Acknowledged before J. B, Boggs, Notary Public, July 7th, 1860, by Charles L. Long.

Plaintiffs here rested. Defendant moved the Court for non-suit, because Evidence did not show any causa of action.
Qourt overruled motion. Defendant excepted.

Defendant to maintain the issue on its part, offered in evidence the application for Policy with conditions attiched
to Policy; which were given in evidence without objection; whith are as follows :
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MEW ENGLAND FIRE & MARINE INSURANCE CO.
Of Elartford; Conn. s
Survey of wcl]iE; in the City Galesburg, County of Knox, and State of Illinois.

The estimated value of each SBuilding and of Pessonal Lroperty, and the amount to be insured on each
: . . . . . J
When Property is contained in two or more buildings, the value and amount to be insured on each must be stated separately. Whea
insurance is wanted on Personal Property, the sume desciiption of the building is required a3 if insurance is wanted on the b;xilding

No.

must be stated separately.

AP UTCATIONEO L leimale s s erat s S s wahrd of Galesburg, for insurance against loss or damage by fire, by the NEW ENGLAND
FIRE AND MARINE INSURANCE COMPANY, in the sem cf Nine Hundred Dollars, on the property épeciﬁcd: the value of the
property being estimated by the Applicant. r

Sum to be Insured. Valuation. Rate
On their Mortgage Interest,......ooooiiiis vo i, AT £ i 7 e D T

On Building, ........

£900

The Applicant will answer the following questions, and sign

will be predicated :

the same, ns o description of the premises on whi

ch the inrurance

SURVEY OF PREMISES. [
1. Buioixa—Where sitaated? Street and No.2, 1. On Depot Street, (westside). Wood. Part1 part 134 story. 1856-7.
Is it stone, brick, or wood? How muny stories!
high? WHén built ?
2. WarLs—Are the division walls of brick ¥ Are, 2. Situated on lot 3, block 52, in Galesburg.
they entire? Do they rise above the roof? |
3. Roor—What is it covered with? Is there a| 3, Shiugle. No.
scuttle, and stairs to it?
4. Has it a hghtningrod? If so, how higlr does| 4.
it rise above the roof? Does it descend into
the ground three feet ?

5. What fuel is used?  How are the ashes dispos-| 3.
ed of? 1
6. Are the stoves and pipes pl'opb'rTy secured, and| 6. Yes. Yes.
will yot1 engage to keep them so?

Coal and Wood. Thrown out:

7. Do the pipes enter a chimney? Andis it builtf 7. Yes. No. Yes.
from the ground? Do pipes pass thro’ wood
partitions or floors? If so, how secured ?

Tin Ventildtor;

8. What material is used for light ? S. Fluid.

9. For what purpose is the building used? IHow| 9. Dwelling. Keep some boarders.
many tenants ? 2 tenants now—is not to be long.

10. Distance and materials of othier bwildings| 10,

within 100 feet of the one to be insured ? And
how occupied ?

. South 50 feet is a 14 story building, not used. East 5rodsisa} story warehouss

11. Wkat other insurance is there upon the pro-| 1
perty, and at what office ?

—

. Nore.

12. Is the property mortgaged? And to what| ;
amount? Is there any insurance by the mort-
gagee?

1o

The Mortgige interest is whdt we iusure.

13. Is any other party interested in the property ?! 13, Yes.

k

14. Have you ever suffered loss of property by; 14. No.
fire? If so, were you insured, and in what!
office ?

15. What are tlte facilities for extinguishing ﬁrest 15. Engine. Hook and Ladder Company:
in the town ? \

[If the risk be on Merchandise.]

16. How often do you take an iaventory ? Whm'i 16.
was the date and amount of the last ? i o
17. Are friction matches kept forsale? If so, nre“ 17. N f
they kept in metal or earthen vessels and not|
exposing other property? It is agreed tlag
Phosplorus isnot be kept on the premises. l

And the said applicant hercby covenants and agrees to aud with said Company, that thd foregding is a fust, full and trao exposi-
tion of all the facts and circumstances in regard to the condition, situation, and value of the property to be insured, 50 far as the same
are known to the applicant and are material to the risk.

Dated March 17th, 1869.

M. A. WETMORE & CHARLEY LONG, Applicant.

For 12 months at 1 cents, premium §9.
[ 1=~ Make a diagrant of the premises on the other side of this eheet. ]
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1 QUESTIONS TO BE ANSWERED BY AGENT.

1. Hos this Compnny n-ny ofher insurnnce] L R R I RSP S

B R R T P PP Py

within 100 feet,” if s0, how much, and for
whom ?

D R

‘}....NO...... sesdias
J

tessesseses e ansinscedsilesned s Tl o i s Tl e/ tioa/samieiieeTanlasdelan e L

B R T Y TSy IR S S

} e O L S e el s U S

2. Have these premises, to your knowledge ever
been on fire ?

sedsianncns

8. Please give any other information relating to
the risk, that we should know. }

REMARKS OF AGENT:

J. P. DORMAN, Agent,

DIAGRADM.
Use 7¢d ink for brick or stone buildings and dlack ink for frames:

NORTH:

i r\
' ' A .
- \ <
N \
A\ N
\\ \\E\.
&

SOUTH.

B Agents will be particular in noting all buildings within eight rods, of what material consiracted; also the
distances from each other, and for what purposes occupied.

118 CONDITIONS OF INSURANCE.

1. APPLICATIONS for insurance on property must be in writing and must specify the construction and materials of
the buildings to be insured, or containing the property to be insured; by whom occupied; whether as a private building or
g how otherwise; its situation with respect to contiguous buildings, and their constraction und muterials ; and whether any man-
ufuctory is carried on within or about it, and, in relation to the insurance of goods and merchandise, whether or not they are
of the description denominated Zazardous, extra hazardous, or included in the memorandum of special hazards,

If any persou insuring any building, goods or other property in this Offics, shall make any misrepr

or ¢ o
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ment, or omit to make known any fuct or feature in the risk which incresce the Lazard of the scme, or over value the same,
or if; after insurance is effected, cither by the original policy or by the renewal thercof, such buildings or premises shall be
occupied in any way so as to render the risk more hazardous than at the time of insuring, or if the risk be increased by any
means whatever, within the control of the assured, such insurance shall be void and of no effect.

If, during the insurance, the risk be increased by the ercction of buildings, or by the use or occupation of neighboring
premises, or otherwise, or if for any other cause the Company shall so elect, it shall be optional with the Company to termin-
ate the insurance, after notice given to the insured, or his representative, of their intention to do so; in which case the Compa-
ny will refund a ratable proportion of the premium.

II. No insurance, whether original or continued, shall be considercd as binding. until the actual payment of the premium,

III. Property held in trust, or on commission, must be insured ns such ; otherwise the policy will not cover such prop-
erty; and in casc of loss the names of the respective owners sh.\ll sc'. forth in the preliminary proofs of such loss, together
with their respective interests therein.

Goods on storage must be separately and specifically insured.

If the interest in property to be insured be a lease-hold interest, or other interest not absolute, it mast be so representedto
the Company, and expressed in the Poliey in writing, otherwise the insurance shall be void.

Nore.—By “property held in trust,” is intended, property held under a deed of trust or under the appointment of a covrt of law, or
property held ascollateral security ; inwhich latter cuse this Company shall be liable only to the extentof the intercst of the estured in such
properile

1V. Policies of insurance subscribed by this: Company, shall not be assignable without the consent of the Company ex-
pressed by endorsement made thereon. In case of assignment without such consent, whether of the whole policy, or of any in-
ferest in it, the liability of the Company, in virtue of such policy, shall thenceforth cease; and the Company reserves to itself
the right to eclect cither to consent to the transfer, or return a ratable proportion of the premium and cancel the Policy.

In case of claimi for loss or damages on a Policy assigned, where there is no actual sale or transfer of the property insured,
proofs of loss shall be made by the asswzed in conformity with the conditions of this Policy, in like manner as if no assign-
ment had been made; otherwise this Policy shall be void and of no force or effect whatever, and all liability on the part of
this Company shall cease.

V. Notice of all previous insurance upon property insured by this Company, shall be given to them and endorsed on this
Policy, or otherwise acknowledged by the Corapany in writing, at or before the time of their making insurance thereon; other-
wise the Policy subscribed by this Company shall be of no effect. And in case of subsequent insurance on property insured
by this Company, notice thereof must also, with all reasonable diligenee be given to them; to the end that such subsequent
insurance may be endorsed on the Policy subscribed by this Company, or otherwise acknowledged in writing ; in default
whereof* such Policy shall thenceforth cease and be of no effect. And in all eases of Insurance, this Company shall be liable
only for such ratable proportion of the losz or damage happening to fhe subject insured, as the amount insured by this Com-
pany shall bear to the whole amount insured thereon, without reference fo the dates of the different policies.

VI. In case of fire, or loss or damage thereby, or of exposure to loss or damage thereby, it shall be the duty of the in-
sured to use their best endeavors for saving and preserving the propert_\". And if they shall fail so to do, this Company shall
not be held answerable to make good the loss and dsmage sustained in eonsequence of such neglect. And it is matnally un-
derstood that there can be no abandonment to fhe insurers of the subjec$ imsured.

This Company will not be liable for loss or damage eaused by lightning, except that which results from fire that mny ensue
therefrom ; nor for any loss, either by fire, or otherwise, i d by the explosion of a steam boiler, or occasioned by cam-
phene, or by the explosion of gunpowder, or any other explosive substance.

VII. Books of account, written securitics o» evidences of dckt, title deeds, writings, rnd mcrcy cr Lullion, are not cecmed
objects of insurance.

VIII. Jewels, jewelry, precious sfones, wafches, plate, medals, musical instruments, [piano fortes in dwelling houses ex-
cepted,] printed miusic, scientifle instruments, pafntings, prints, engravings, statuary, sculpfures, curiosities, casts and models,
are mot included in any insurance, unless parsicularly specitied in the Policy.

IX. Persons sustaining loss or damage by flre, are forthwith to give motice thereof irr writing to the Company or its Agent;
and as soon after as possible they shall deliver as particular an account of their loss and damage, us the nature of the case
will admit, signed with their own hands. And they shall accompany the same with their onth of aflivmation. declaring the said
account to be true and just; showing, also, whether any and what cther insurance hes been made on the same property,
giving a copy of the written portion of the policy of each Company; what was the whole cash value of the subjectinsured; what was their
interest fherein ; in what general manner [as to trade, manufactory, merchandise, or otherwise] the building insured or con-
taining the subject insured, and the several parfs thercof, were occupied at the time of the loss, and who were the occupants
of such building ; and when and how the fire originated, so far as they know or believe. They shall also produce a certificate
under the hand and seal of a Magistrate, Notary Public, or Commissioner of Deeds, (most eontiguous to the place of the fire,
and not concerned in the loss, as a creditor or otherwise, or related to the insured or sufferers,) stating that he has examined
the circumstances attending the fire, loss or damage alleged, and that he is acquainted with the characler and eircumstances
of the insured or claimant, and that he verily believes that he. she, or they, have by misfortune, without fraud or evil practice,
sustained loss and damage on the subject insured, to the amount therein mentioned, which such magistrate, notary public or
commissioner of deeds shall certify.

When merchandise, or other personal property, is partially damaged, the insured shall forthwith cause it to be put in as
good order,as the nature of the case will admit, assorting and arranging the various articles according to their kinds,separating the dam-
aged from the undamaged goods; and ska'l cause a list or inventory of the whole to be made, naming the quantity and cost of each
kind. The amount of damage shall then be ascertained by the examination and appraisal of each article by disinterested ap-
praisers, mutually agreed upon, one-half of the appraisers’ fee to be paid by the insurers, and shall if required submit to an
examinatior under oath, by the agent or attorney of the company, and answer all questions touching his, her, or their knowl-
edge of anything relating to such loss or damage, or to ther claim thereupon, and subscribe such examination, the same being
reduced to writing ; and whenever required the insured, or person claiming, shall produee and oxhibit his books of account and
other vouchers, to the insurers or their agent, at the oflice of this Company, in support of his claim, and permit extracts and
copies thereofto be made; and shall also exhibit to any persons named by the Company, and shall permit to be examined by them, any
property damaged on which any loss is claimed, or any properfy saved, which was insured by this Policy. And until such
declarations, certificates and proofs, full and satisfactory to the Company, are ‘produced, and such appraisals and examination
of property and exhibit of books are permitted by the cluimunt, the Ioss shall not be payable. Re-insurance for any other In-
surance Company, to be on the basis of joint liability with said Company, and in the event of loss, this Company to pay their
pro rata proportion of said loss.

All frauds or false swearing, shall cause n forfeiture of all cluims on the insurers, and shall be a full bar to all remedies
against the insurers on this Policy.

X. In case of any loss on or damage to the property insured, it shall be optional with the Company to replace the articles lost
or damaged, with others of the same kind and quality, and to rebuild, or to repair the building or buildings within a rearon-
able time, or to take the property atappraisea value; givingnotice of theirintention so todo within sixty days after having received
the prehminary proofs of loss required by the ninth article of these conditions. In case differences shall arise concerning the
amount of any loss er dumage by fire, the matter shall, at the written request of either party, be submittelto the judg t of
disinterested arbitrators mutually chosen, whose award in writing, as to the amount ¢f such loss and damage, shall be bind-
ing on the parties. Payment of losses shall be made in sixty days after the loss sball have Leen ascertained, and fell apd
satisfactory proof received by the Company.

XI. Insurance once made, may be continued for such further time as may b2 agreed on, the premium required theretor
being paid, and endorsed on the Policy, or a receipt given for the same; and all ivsurances, origival or renewed, shall be
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considered as made under the original representation, in so fur as il ma7 not be varied by a new representation in writing,which in al
cases it shall beincumbent on the party insured to make,where the risk has been changed, either within itself, or by the surrounding or
adjacent buildings ; and if, ator before the time of renewingany Policy of Insurance on property where the rick has been increased
by the erection of buildings, or by the use or occupation cf the premises insured or of the neighboring premises, the assured
shall fuil to give information thereof, said Policy and renewal shall be void an2 of no effect.

XII. When o Policy is made and issued upon a survey and cescription of certain property, such survey and descrivtion
shall be taken and deemed to be a part and portion of such policy, and warranty on the part of the insured.

XIII. Where property insured by this Company is damaged by removal from a building in which it is exposed to loss by
fire, said damage shall be borne by the insured and the insurers, in such proportion as the whole [sum insured bears to
the whole value of the properdy insured, of which proof in due form shall be made by the claimant.

XIV. The Company will not be answerable for any loss arising from the use of open lights in barns, or where shavings
are made, or of fires in buildings unprovided with good and substantial stone or brick chimneys, or in consequence of neglect
or deviation from the laws or regulations of police, made to prevent accidents from fire, in places where laws and regulations
on this subject exist. In case of loss, the assured shall assign to this Company all his right to recover satisfaction therefor
from any other person or persons, town or other corporat:on, with a power of attorney to suc for and recover the same at the
oxpense of this Company. And if insured as a mortgagee, he or they shall assign to the Company the mortgage upon the prem-
ises insured, together with the debt sccured thereby, or so much thereof as will be suflicient to pay said loss. Aud u refusul
1o exccute such assignment shall operate to discharge this Company from all linbility under this contract.

XV. It is furthermore hereby expressly prcvided, that no suit or action of any kind against said Compsny, for the re-
covery of any claim upon, under, or by virtue of this Policy, shall be sustainable in any Court of Law or Chancery, unless
such suit or action shall be commenced within the term of twelve months next after any loss or damage shall occur; and in
case any such suit or action shall be commenced against said Company, after the expiration of twelve months next after such
foss or damage shall have occurred, the lapse of time shall be taken and deemed as conclusive evidence against the validity
of the claim thereby so attempted to be enforced.

CLASSES OF HAZARDS.
NOT HAZARDOUS,

Staple Foreign DRY GOO0DS in packages, and Staple Domestic Dry Goods,’in stores where no bazardous merchandize is kept,

and HOUSEHOLD FURNITURE in Dwelling-louses, may be insured at 5 cents per $100, in addition to the rate of the building.
HAZARDOUS.

THE FOLLOWING TRADES AND OCCUPATIONS, GOODS, WARES AND MERCHANDIZE are deemed «zardous, and tub-
ject the building and all its contents to an additionul charge of 10 cents per §100; they are:—China, or earthen or glass ware, or
plate glass in boxes, crates or casks; eating houses or refectories, five-crackers in packages, flax ia bales, grocers’ stock, gutta
percha unmanufactured, hat ironing or trimming or pressing, hay pressed in bundles, hemp in bales, India rubber unmanufactured
Manila grass in bLales, oil, porter-houses, rags in packazes. sail miking, segar making, Sisal grass in bales, spiritusus liquors,
sugars, sulphur, tallow, wine dealers’ stock, {not including wine ir glass unpacked,) and wool.

THE FOLLOWING are considered %uzardous on account of their liability to damage, and are charged 10 cents per £100 in ad-
dition to, but not increase the rate of the building ; they are :—Boots ana shoes, brushes, (stocks of;) card printing, coffee, cotton
Dbatting and wadding, dry goods, (general stocks of,) flour, furs and peltries in packages, hardware and cutlery, hides and leather,

indigo, looking-glasses in boxes, metuls, [in bars, rods, pigs or shects,| paints ground in oil, paper-hangings, paper in reams,
potash, rice, spices, tailors’ stock and ready-made clothing, teas, threshed grain, tin or sheetiron or copper ware, wine in cusks,
wine in glass in puckages, window or plate glass in boxes, and generally ull other stocks of merchandise, (in buildings where heat
is not used for manufacturing,) not elsewhere enumerated.

EXTRA-HAZARDOUS.

THE FOLLOWING TRADES AND OCCUPATIONS, GOODS, WARES AND MERCHANDISE are deemed extra-hazardous, and
subject the building and all its contents to an additional rate of 20 cents per $100 ; they are ;—Alcohol, apothecaries” stock, band-
box and paper box making, basket bleaching or muking, busket-sellers’ stock, blacksmithing, block and pump muking, box reparing,
brass turning and working, brush mukers’ stock, cubinet makers’ stock, carving, china, earthen or glass-ware or looking-glasses
with packing or unpacking, chocolate making, colormen’s stack, coopering, coppervlate printing, cotton in bales, cotton brokers'
samples, daguerreotyping, drugs, (importers’ stock, withoutinflummable ucids or phosphorus,) cssential oils, gilding, gutta perchu
goods, gun reparing, bat finishing (with usc of fire heat to steam and block the bodies,) India rubber goods, lamp manufuctuaing,
lime unslacked, liquor bottling, lithographing, morrocco manufreturing, musical instrumer.t makers’ stock, onkum in bales, painters
stock, perfumers’ stock, pitch, plumbing, and pewltering, pocket-book muking, printing of newspapers and engravings, rags and
junk shop stock, rosin, ship chandlery, spirits of turpentine, tar, tin or sheet ironor copper working, turning of wood, turpen-
tine, umbrella making, upholstery manufacturing, varnish, and wooden ware se'lers’stock.

THE FOLLOWING are considered exfra=kazardous on account of their great liubility to damage, and are charged 20 cents per
$100 in addition to, but donot increase the rate of the building ; they are :—Artificial flowsrs, booksellers’ atock, cabinet ware, china
cathern or glass ware unpacked, confectioners’ stock, duguerreotypists’ stock, furs unpacked, jewelers’ stock,!lamp sellers' stock,

liquor in glass unpacked, miiliner’s stock, musical instruments and printed music, needles, optical und mathematical instrument
mak :rs’ stock, pictures, and prints, precious stones, pocket-book makers’ stock, silversmiths’ stock silver and plated ware, straw
goods, stationers’ stock, toyshop-keepers’ stock, watch-makers’ stock and tools, window or plate glass unpucked, and wine in glass

unpacked.
MEMORANDUM OF SPECIALIBAZARDS.

Acids, (nitric, sulphuric, muriatic and other ncids causing ignition,) bakeries, bark-mills, bleaching works, blind-makers’ shops
book-binderies, boat-builders’ shops, brass foundries, breweries, brimstone works, brush manufuctories, cabinet makers' shops,
chair makers’ shops, carpenters’ sheps, candle manufuactories, camphine on sule, copper smiths' shops with forges, coffee and spice
mills, chemical laboratories, conch makers’ shops, comb manufactories, confectionery manufuctories, corn klins, cotton mills, cotton
presses, cotton unpacked, distilleries uud rectifying establishments, dying establishments, druggsts’ stock, (wholesale,) drug and
spice mills, ether, fur dressing estublishment, fire works fire-work munufactories, flax-mills, floor cloth manufuctories, fringe mwau-
ufuctories, fulling-mills, flax packed, gas ies, grate fuctories, grist or flouring mills, gun manufactories, gun
powder, hat manufactories, hay unpacked, houses building or reparing, hemp unpacked, India ruvber or gutta-percha manu-
factories, ink manufactories, iron foundries, ivory-bluck and lamp bluck manufuctories, lime yards and sheds, livery stables, ana
lumber-yards, looking-glass and picture frame manufactories, machine shops, mahogany yards, malt houses, mutches monufuctories
metal mills, musical instrument manufacteries, oil-boiling houses, oil-cloth munufuctories, oiled clothing manufactories, oil mill and
manufactories,omnibus stables,platiug,plated ware manufactories, packing buildings and yards,paper mills,paper hangings munfacto-
ries,percussion cap manufactories,perfumery manufactories,pianing or grooving or mou!ding mills,powder mills,printing of books and
job printing, phosphorus, rope end cordage manufactories, safe (iron) manufuctories, stove ma nufactories, salt petre, sash makers'
shops, saw mills, soap manufactories, silversmiths’ manufactories, snufl’ mills, spirit gas manufuctories and spirit gas on _sile,
stables, stave yards, steamboats, stea ™ engines in use, sugar refiners, tobacco manufuctories, type and stereolype foundries, tallow
melting establishments, tanneries, tar-boiling houses, theatres and other places of public exhibition, timber yards, turpentine dis-
tilleries, varnish manufactories, wool mills, wheelwrights' shops, and generally all mills and manufucturing  estadlishments, aud

all trades and occupations requiring the use of fire heat, not before enumerated.

Camphene, Seirit Gas or “Buryine Frum,” when used in stores, war cliouses, shops or manufactories, as u light, subjects
the goods therein to an additional charge ; and permission for sach use must be ndorsed m writing on the Policy.

Gunpowder, Phosphorus and Saltpetre are expressly prohibited from being deposited, stored or kept in uny building
insured or containing uny goods or merchandise insured by this Policy, unless by special vousent in writing on the Policy.

Fences and Privies, also Store Furniture and Fixtures, wmust be separately and speciticaly ivsured.

o
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Defendant also gave in cvide.ce sworn slatement of Stewart & Scroggs with certificate attuched to appratse~
ment of appraisars, and their assessment, which is as follows :

135

136 « To rne New ExarLanxp Fiee axp MariNe Ixsuraxce Coxeaxy or IEazrrorp, CoxNecticuT.

STATE OF ILLINOIS,
Couxnty or Knox, }
CIL'Y OF GALESBURG
43¢ it known that on the 29th day of March, A. I). 1861, before me, J. B. Boggs, a Notary Public, legally qualified
% for the city anc. county aforesaid, personally appeared John C. Stewart and Joseph C. Scroggs, who being duly sworn, de-
“clure under oath, that the New Fagland Fire and Marine Insurance Company,ef Hurtford, Connecticut, through its agency
“qt Galesbnrg, did, on the 17th day of March, 1839, issue to M. A. Wetmore and Charles Long, their policy of Insurance
“No. 2, the written body of which, with its immediate contents and writing endorsements and statements of Renewal of
* gaid policy are as below specified, said Insurance terminating March 17th, 1861, at noon.
NO. 2. 8900.
“By this policy of insurance the New Englaad Fire and Marine Insurance Companyy, in consideration $900 tv them
¢ in hand paid by tho assured herein named, the receipt whereof is hereby acknowledged, do insure M. A. Wetmore anld
187 ¢ Charles Long, of Galesburg, Knox County, Ill., against loss or damage by fire t> the amount of $200, for one yeiwr on
“ their morigage interest on a boardiny house on the west side of Depot street in snid Galesburg, on Lot 3 and Block 52, and the
¢ gaid company for the consideration aforesaid,hereby promise and agree to make good to the assured, their executors, admin«
“ istrators and assigns, all such loss or damage not exceeding in amount ths sum insured as shall happen by fire to the pro-
« perty as above specified from the 17th March 1859(at 12 o'clock at noon)until 17th March 1860,(at 12 o'clock at ncon)&e.,&c.
 Inwitness whereof the New Engl and Fire and Marine Insurance Company have caused these presents to be signed by

W their President and attested by their Secretary in the city of Hartford. N. M. WATERMAN, President,
@eo. D. Jewert, Secretary.
“Countersigned at Galesburg this 20th day of March 1859. J. P. Doryax, Agent.
188 «The New England Fire and Marine Insurance Company hereby consent that the interest of M. A. Wetmore in the

¢ within policy, subject to all the terms and conditions thercin mentioned and referred to, be assigned to Charles Long
¢ Galesburg, March 31, 1859. dJ. P. Donrvax, Agent.”

« Por value received I hereby transfer assign and set over unto Charles Long and his assigns all my title and
« interest ia this policy, and all advantage to be derivel thercfrom. Witness my hand and seal this 8Ist day of March,
£1859. M. A. WEILMORE,

6. H. WEIMORE.”

“ Januaay 26th, 1860, the satd policy No. 2 was regularly assigned in writing to Stewart & Scroggs by Charles
“Long, which assignment was attachel to said policy, which has been lost, which assizn n2ntis regularly notel on the
 books of the Galesburg Agency.”

“New England Firc and Marine Insurance Company, of Hartford, Rencwul Receipt No. 5, Galesburg Agency,

189 “ Received of Stewart & Scroggs seven 50-160 dollars, being the premium on six liundred dollars, insured under policy
“No. 2, which is hereby continued in force for one year, towit: From the 17th day of Muarch 1860, until the 17th duy

¢ of March 1861, at noon. N. M. WATERMAN, Presideut.
« Gro. D. JewerT, Szeretary.”
« Qountersigned at Galespurg, this 19th day of March, 1869, J. P. Doryay, Agent.

« And besides that insuranee there was no additional insurance made thereon, the whole cash value of the property
¢ g0 insured being our mertgage intercst, amounted on the 1ith day of March 1860 to the sum of $1422, 53-100 dollars,
« gand interest up to this date, and there has been no payment made on said mortg:ge s insured since the 14th day of
¢ March 1860. The building prior to our purehasing the wortgage, we do not know by whom, or whether it was occu-
¢ pied at the date of the assignment of policy to us, and also the rencwal on the 17th March 186(?, and until the month of
140 ¢ april the house was vacant. Michnel Huestes occupied it for some five months. Tt was occupied by === Button until
« the month of January, as « boarding Touse and saloon, and by John Dempsey up to the 15th of February for the same
“ purpose. From and about the 15th February up to the time of the fire it was vacant and unoccupied, which fire occurred
« on the night of the 9th day of March,near 12 o’clock,as we can leirn upon an inaquiry; and how it originated is unknow?
(o us, The said building was totally destroyed. That the statement of the particulars of the account of loss and fucts set
« f:rth in the above statement are believed to be just and true, and the mortgage specified above belongs 1o us.
JOHN C. STEWART,
JOSEPH C. SCROGGS.”
« John C. Stewart and Juscph C. Scropgs having been duly sworn ard subscribed the preccding declaration ana
« pffidavit, I have in witness thereof set my hand and seal of office in the State, county, city, and datu offorsaid.
(SEAL) J. B. BOOGS, Notary Pzblic,
141 STATE OF ILLINOIS, %

County oF Kxox,
CITY OF GALESBURG.

“ 1, J.B. Boggs, o Notary Public in and for said city and county, residing wmost contiguons to the property of John
« 0. Stewart nnd Joseph C. Scroggs insured as sct forth in the preceding affidavit, cert ify that I am not concerned in that
« Joss or have any claim, cither as a creditor or otherwise, or related to the insured or sufferers, and that I am acqaainted
«& with the character and circumstances of Stewart & Scroggs, having made diligent inquiry into the facts set forth in the
“ foregoing statement, and believe and know that they really by misiortune, without fraud or evil practice, sustaincd by

-] : 3 ;

« the deseribed fire, loss and damage (o the amount of $600, the sum stated in the affadavit of 1 ss. In testimony whercof

ot T have bereunto set my hand and official seal, this 20th day of March 1861. J. B. BOGGS,
[L.S.] Notary Public.
u Defendants then swore as a witness Lenry oore, who stated he knew the property in controversy ; knew what
o

T the building was used for at the time of the fire—-Premises had been used for il Saloon from July 1869, to the latter
¢ part of the winter of 1861, Beer, candy, and suck articles as are usually kept in a Saloon were sold there ; they used
«in the bnildiny glass lamps with fluid, Houston opened first in part of the building ard kept a shoo shop, a Sweed
«man kept in the other part of the butlding @ Suloon,then. Button occupit.:d it, I have seen beer there, onze found a bottle of
« TWhisky in the saloon ; 1 have had @ Warrant jor Datton for selling ll?/ll‘uk‘l/., and a scarch u‘urt.'«m!, and there was @ small
room in the vear of the building used as @ stable, @ part of the same building—have seen hay m' ll{ut small room, @ horse
woeas kept dn it during the winter of' 1860 and 1861 about siv wionths ; lhc):u was hay and grain in llw"ruum where th
W horse was kept, for feed, there was @ sort of partition or some bourds up in the room to keep the horse in. 1 have see



»I‘. “‘5 'I{ ‘ﬂ

b

‘“‘strang women there ; women of bad character, at different times, have seen them there often. I was marshul of the
143« city ; havescen the women there as late as 10 o'clock at night ; their character was bad.”

Witness cross examined by plaintiffs, and stated Button was there from four to six months, dont know whether
the same women remained there all the time, dont think he kept them there; Dempsey was the last occupant. The
building had been vacant for three or four months before the fire, Houstor kept there for a short time. Button was
there six months; I should think ho went there in the fall. Stable joined in rear of the building, a few boards were put
up in the rear room to keep the horse in; it wasa continuation of the same building ; was there in 1860 and 1861. But«
ton acknowledged liquor had been 8old there,have sesn beersold there, know of cigars being sold there. Button called the horse
his own. I suppose he was therc as a (enant. Women were often there, I considered them such as would take the advantage,
Liquors were precluded being sold in the eity, beer was sold there. The sign on the house being out us a doarding house

U Defendants next swore Jefferson Farmer, who stated upon his zoir dire: 1 have no interest in the result of !his'
suit; am general agent of the company. Have no contingent interest whatever, And then swore in chief without objec-
tion, that ho received the following letter from Mr. Dorman, purporting to come from Lanphere, one of the Plaintiffs

attorneys 2
Galesburg, July 234, 1860.
¢« Jeffercon Palmer, Esq., General Agent N. E. Ins. Co.

““ DR. Stz :—Your fayor to Mr. Dorman in regard tu the cluim of Stewart & Scroggs has been considcred by them and -
* they have directed me toanswer it, and accept of your propostion, ¢n condition that thay are notto be called on to pay
*“any of the Court costs in obtaining the decree. 'They have already commenced suit against your company, which will be
¢ withdrawn if this arrangement is completed. Respectfully Yours, G. C. Laxpokre.”

145 ¥saw Stewart in July 1861, told him it was necessary for them to assign his mortgage interest to the cumpany,
and I received the letter from Mr. Lanphere in reply, and received the asssignment in Nov., 1861, dated Nov. 25th, 1861,
Which is as follows : “In the Knox County, Illinois, Circuit Court,Bill in Chancery to foreclose Mortgage, Decree of Fore-
** closure, June 6th 1860, for $1422,568 and cost of suit. Charles L. Long, Complainant vs., William H. Marvel etal., De-
* fendant. ;

“¥n consideration of the sum of six hundered dollars, to us in hand paid by the New Englund Insurance Company.
* We John C. Stewart ard Jeseph C. Scroggs, assincs of the above mentioned wortgago and notesand of the said de-
¢ cree obtamned in the said court, do hereby assign, transfer and set over unto the said Insurance Company without recourse
* {0 us, the above mentioned “decree, notes and mortgage, and do her2by fully authorize arid empower the said Company
4 to collect and receipt for the same,

146 *¢ Witness our hands and gcals this 25th day of Nov., A. D., 1861. JNO. C. STEWART, [Seal.]

JOSEPII C. SCROGGS, [Seal]

I never saw the other assigmnents of the martgage interest or decree, nor on2 of July 15th, 1861. I had a conver—-
sation with Stewart and he procured an abstract of title and said he could not assign the morigage, that he had no in-
terest in it, and that I had no right todemand it. P should have known il one had been tendered the Company in July
1861, for I was at Galesburg, and saw Mr. Stewart there after t1e 15th of July, 1861, T think towards the lust of the
month ; Stewart refused to assign mortgage interest in March, 1861, alse in July, 1861.

€ross examined by Plantiffs. Stated Stewart denied the right of the Company to demand the assignment. He said
we had no right to claim #t. I never submitted or showed the assignment sent me to the Company. He did not have
an absolute title. I received the assignment the latter part of the nonth by mail. Am not certain whether it was from
Laophere, Stewart & Scroggs or Dorman. T have seen Mr. Waterman's letters for four years, haze never seen him write.

147 Defendent next &%iz\ﬂerrin Ransom, who stated that his recollection cor1cberated Mr. Furmer so far as Stewart's
denying the right of the company to demand an assignment of the rotesand mortgnge. Also that Stewart said he could
not assign the mor!gage—not having any absolute title.  Farmer, Dorman, Stewart, Ford aud myself were present at that

conversation which I think was in March, 186",

Defendent next gavc in cvidence assigninent s t vut heretofore and tustified about by Furmer, Signiture being ad-
mitted, also letter of G. C. Lanphere referred to and set out in Farmer’s evidence, signature being admitted.

Defendant here Fested.
115 The plaintiff next offered in evidence withont oljection the following letter :

“Hartrorp, Coxx., June 19¢h, 1861.
*Gero. C. Laxenere, Esq. Galesburg, Ill., DEAr Sik @

“ Your favor of 14th inst., is at hand,have directed a Mr. Farmer to look over the S. and S. matter again and report.
! Having insured S.and 8, as mortgagees, we expect when they are paid, they can so manage the title as to place this
¢ company (to the extent of its paym2nt) on the same footing as themselves. If Mr., Long has become possessed of a judg~
*‘ment which stands in their way, it isfor them to remove such disabilities as they have been requested to do. \When
* they have so done, they will have no cause to complain. But until they skow that they can give us a good title we
* want no investment in their mortgage. Truly Yours, N. M. WATERMAN, President.
149 The defendant then offered in cvidence without odjection the following letter of J. Far ner :

** Cnicaco, GeN. Acexcy, July 17, 1 o
J. P. DonvaN Esq. Galesburg, Ill. Drar, S : 2 v, July 17, 1861

“ We find it best to avoid iitigation if possible and therefore wish you to inquire of Messrs Stewart & Scroggs,
¢ whether they will as~ign and transfer to the New England Fire and Marine Insurance Company of Har{ford, Conn,,
“the notes and mortgage and also the decree of sale in Chancery pertaining to the property on which they hold Policy
¢ No. 8 in said Insurance Company, on conditon ot said Insurance Cowpany paying them the sum of $600, their
“ claim thereby, and of giving them a bond to refund to them all over the sum of $600, that may bo realized from said
* notes, mortgage and decree of sale. Very Truly yours, JEFFERSON FARMER, Gen, Agent.”

This was all the evidence in in the case.

The Plaintiff asked the following instruction :

The Jury is instructed that the hitching of a horse in the Euilding would not make the building more hazardous,
o under the conditions of insurance, unless in addition it was used as a common stable, and thereby brought within the con-
S gdition of the policy.

2 Defendant objected and excepted to the giving of said Instruction,

Defendant asked the following Inctructions :

bth, If the Jury believe from the evidence that the mortgage interest in said premises and policy at the time of
g’ the fire had been nssigned to Stewart & Scroggs, and the assignment of the policy consentel to by the Insurance Co.,

160
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and that the Plaintiffs, Wketmore and Long, had no interest in sail mortgage or decree at the timo of the fire the Jury
will find for Defendunt.

G6th. If the Jury believe from the evidence that the Plaintiff, Long and Whetmora were the owners of said mortgage
interest insured in said premises, at the time of tho flre, and that upon this trial they have not proven that they made the
proofs to the defendant, as stated in Instruction No. 4, the Jury will find for the Defendant.

8th. If the Jury belicve from the evidence that the said Stewart & Scroggs refused to make an unconditional as-
asignmont of said mortgage interest insured to Defendant at any time after tho fire, the Jury will find for Defendant,

The Court refused to give Instructions No. 5, 6 and 8, and Defendant excepted.

Defendant also asked the following Instructions .

3d. If the Jury believe from the evidence, that on the 23d day of July, 1861, the said Stewart & Scroggs, through
152 their attorney, G. C. Lanphere, refused to assign to Defendant all their interost, without imposing conditions upon said °
Defendant, in said assigninent, then the Jury will find for the Defendant, unless they believe from the evideace that the
Defendant afterwards and before the commencement of this suit, accepted an assignment of the mortgage interest in said

= property. :
The Court refused to give said Insiruction No. 8 and Defendant excepted. But the Court gave said Instruction No
8 as modified by the Court, which is as follows:
8d. 1f the Jury believe from the evidence that on tha 23d day of July, 1861, or at any other timo after the fire
said Stewart & Scroggs, by themselves, or through their attorney, G. C. Lanphere, refused to assign to Defendant, all their
interest, without 1mposing unreasonable conditions upon said Defendant, 1n said assignment to said defendant, then the
Jury will find for Defendant, unless they believe from the evidence that the Defendant afterwards, and before the com-
153 mencemt of this suit, accepted an assignment of the mortga ;e interest in said property. But the fact that Stewart &
Scroggs insisted that they wero not to be called on to pay any of the Court costs in obtalning a decree on the mortgage was
rot an unreasonable condition within the meaning of the first part of this Instruction.
To the giving of said instruction as modified the Defendant objected and excepted.
The Court, on motion of Defendant, gave the following instructions Nos. 1, 2 and 4.
1st. If the Jury believe, from the evidence, that a part of the building insured as @ boardiny house, was used and
occupied as a stable since the execution of said Policy, and before the fire, without the written consent of siid defendant,
the Jury will ind for the Defendant.
2d. If the Jury believe, from the evidence, that spirituous liquors were kept in a shop for sale in said insured
building, without the consent of the Company in writing, after the exccution of said Policy, and before the fire occurred,
they will find for Defendant.
4th. Unless the Jury believe, from the evidence or from the admissions made by Defendant and read to the Jury,
that the persons sustuining loss in the said buildingon said premises insured, gave notice in writing to said Company,
or theiragent, as soon after as possible, and delivered as particular an account of their loss or damage, as the nature of
the case would admit, signed with their own hands, and accompanying the same with their oa h or affirmation, declaring
tke said account to be just and true, and showing what other, if any 1nsurance had been made on said property, aid
what was the whole cash value of the subject insured, and what was their interest therein, and in what general manner as to
trade,merchandize,or otherwise, the building insured,and the several parts thereof were occupied,if occupied at the time of the
loss, and who were the occupants of such building if occupied, and where and how the fire origiuated, so far as they know or
believed, and also, produce a certificate, under the hand and seal of a Magistrate, Notary Public, or Commissioner of Deeds,
most contiguous to the place of the fire, xnd not concerned in te loss as a creditor. or otherwise, or related to the insured or
sufferers, stating that he had ex«mined the circnmstances attending tho fire, loss or damage alleged,and that he was acquain-
155 ted with tho character and circumstances ot the insured,or claimants,and that he verily believed that they had by misfortune
and without fraud or evil practice, sustained loss or Gamage on the interest insured in said property to the amount in such
certificate stated, which shall haze been certified to by the suid officer, the Jury will find for tho Defendant.

The cause was then submitzed to the Jury who returned the following verdict: “We ths Jury find the issues for
¢ the Plaintiffs and assess their damages at the sum of six hundred and thirty-three dollars.

L. H. RITCHEY, Foreman."

Defendant excepted to the verdict and filed the following motion for a new trial and in arrest of judgment.

STATE OF ILLINOIS, sS Kunox Circuit Court,
KNOX COUNTY. June Term, A. D. 1862.

156 George H. Wetmore, et al.

DY ponfog & pesnf

posnfoyf

VS Assumpset.
New England Fire and Marine Insurance Co.

The Defendant comes and moves the court for a new trial, and in arrest of judgment, for the following reasons,
to wit:

1st. Because the declaration shows upon its face that the Plaintiffs had no interest in the property insured at the
time of the firc.

2d. Because George H. and Mary A. Wetmore bad assigned their interest in the Policy and Mortgage interest in

157 said premises to said Long before the fire and before the commencementof this suit, which appoars in the declaration and

evidence.

8d., Because Stewart & Scroggs had the whole interest in said premises and Policy at the tim2 of the fire as is aver-
ed in the Declaration and proven upon trial.

3d. Because Stewart & Scaoggs had no interest in said premises at the time of the obtaining a Renewal Receipt
of said policy.

4th, Because the Court permitted Joseph C. Scroggs to testify as a witness in said cause upon the trial,

5th. Because the Conrt permitted the Plaintiffs to givein evidence the Policy without the application.

6th. Because the Court permitted the Plaintiffs to give in evidence an assignment to the New England Marine
and Fire Insurance Company tendered to Defendants and refused by them.

158 7th, Because Court permitted Plaintiffs to give in evidence an assignment to said Stewart & Scroggs dated July

7th 1860, executed by Charles Long.

8th. Because tne Court admitted in evidence a Renewal Receipl to Stowart & Scroggs, when they bad no interest
in the premises at the time of its date.

9th, Because the Ceurt admitted in evidence an agreement between the Dofendant and Stewarl & Scroggs, and
declaration of appraisment without the attached proof of loss.



{0th. Because tho evidence did not show any proof of loss made by Plaintiffs to Defendant before the commence-
ment of this suit, or at any other timo.
11th. Because the Court refused proper instructions asked by defendant.
12th. Because the Court gave improper instructions for the plaintiffs.
a 18th. Because the Court refused instructions as asked by defendant, and gave them as modified by the Court.
. 14th. Bdcause the Court permitted improper evidence to go to the jury.
159 15th, Because the Court overruled the defendant's motion for a non suit.
16th. Because the verdict of thejury was against the evidence.
17th, Because the verdict was against the law.
18th. Because the verdict was against the instructions given by the Court.
19th, Becauso tho evidenco proved conclusively that the building insured as a boarding house was changed
and a part of it occupied us a stablo and a horse kept in it for six months with hay and food for the horse during

the winter of 1860 and 1861. TYLER & RANSOM, Attorneys for Defendant.
160 The Court overruled the motion for new trial and in arrest of judgment, and rendered judgment on the verdict.
The defendent then and there objected and excepted. A. TYLER, Attorney for Appellant,
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New Enxeranp Fire anp MARINE Ivsurance CoMPANTY, StATE oF Trrivors,
V8. In the Supreme Court
GeorgE H. WEDMORE, ¢, al. April Term, A D, 1863.

APPEAL FROM KNOX
ABSTRACT.

This was an action of assumpsit commencead in the Knox Circuit Court at February Term, A. D., 1862, for $1000
damages for loss by fire, of property insured, was tried before a Jury at the June Term, 1862. Motion for ncw trial and
g in arrest of Judgment overruled, and Judgment rendered for Plaintiffs for $623, after deducting the sum of $10 remitted

by Plaintiffs, and for costs at the September Term, A. D., 1862.
DECLARATION IS AS FOLLOWS :
1st Count charges, that on March 17th, 1859, M. A. Wetmore and Chacles Long, were owners of two notes ex~cuted

8 by Wm. H. Marvel to John Riggan, ono for $1000, onc for $375, both with interest, and dated November 6th, 1856, and
that Marvel mortgaged Lot & in Block 52 on West side of Depot street, in Galesburg, IlL., to secure the paymert of said
notes, with others, that the mortgage also belonged to M. A. Wetmore and Long, and that Geo. II. Wetmore then and
ever since was tho husband of M. A. Wetmcre, and that March 19th, 1859, Defendant insured said Lot by Policy No. 2,

4 in consideration of §9, paid by M. A. Wetmoro and Long against loss by fire to amount of $900, mortgage interest, as a
4 boarding house,” and Defendant agreed to make good te the insured, their executors, administrators, or “‘assigns” all loss
or damage, not exceeding amount insured, from 17th March, 1859, at 12 o’cleck, noon, nntil 17th March, 1860, at 12 u'clock,
noon. Estimate of loss to be cash value of property at the timo of happening, and to be paid 60 days after due noticz and

proof made by insured, and received at office of Defendant, in conformity to annexed conditions to policy : Provided

& Defendant not liable for loss or damage by firs by means of invasion, insurrection, riot, civil commotion, any military or
usurped power, or loss by theft after fire ; and that, if th> insured, or any person, with knowledge of insured, have exist-
ing during continuance of Policy, other insurance against loss by fire on property insured, and not consented to by De-
fendant in writing, and mentioned and endorsed on policy, or assured should make any attempt to defraud Defendant;
policy to be void, and in casc of other insurance prior or after date of policy, insured should not, if loss or damage, bo en~
titled to any greater proportion of loss or damage than amount insured should bear io whole amount insured, and if

6 premises skould at any time after the making of Policy, during its continuance beused jfor purpose of carrying onany
trade, business, or vocation therein denominated hazardous or extra hazardous, or specified in memorandum of special haz~
ards, in conditions annexed to policy, or storing thercin articles, goods or merchandize in said terms or conditions denomi-
nated hazardous, ertra hazardous, or included in memorandum of special hazards, excepting therein provided jor specially
or agreed to by Defendant in writing, added to or endorsed on policy, then and from thenceforward,so long as the same should
be appropriated applied or useld for that purposs, these presents therein should ceass, and be of no jorce or effect. Insu-
rance not to cover Books of accounts, written sccuritics, deeds, or other evidence of title to land, bon1s, bills, notes or other
evidence of debt, money or bullion. Policy made and accepted in reference to the terms and conditions annexed. Policy
if not changed might be continued for further time as agreed upon, if the premium was paid and e dorsed on policy, or
Receipt given for same; and Policy net assignable without consent of Defendant in writing ; and if assigned or transferred
interest in premises without such conseni, Policy void. Pulicy not valid unless countersigned by authorized
agent at Galesburg, 1ll. Aver the agency of J. P. Dorman, Glesburg, and countersigning of Policy, declaration then sets
out conditions annexed ©o the policy. Plaintiffs aver that on the 31st March, 1859, M. A. Wetiore and G. W. Wetmore,
her husband,assigned all interest in policy to Charles Long, and consentof agent; and that Long assigned to John C. Stew-

20° art and Joseph C. Scroggs, Policy January 26th, 1869, and consent oi Company by agent to assignment, and delivery of
Policy to Parties to wkom assigned ; and that Mareh 25th, 1859, M. A. Wetmore and G. \V. Wetmore, her husband, sold
assigned and delivered to Long interest in notes and mortgige, and Long, Jinuary 26th, 1860, sold, assigned and deliver-

2 ed notes and mortgage to John C Stewart and Juseph C. Scroggs, and on 19th March, 1869, said Stewart & Scroggs paid
J. P. Porman, agent of Defendant, $7.50, Premium on Six Hundred Dollurs, for one year, and Dorman, agent, delivered to
Plaintiffs Receipt No. b, called ‘‘rencwal receipt,” signed by President and Sccretary and countersigned by agent, and being
premium on $600, insured under Policy No. 2, and thit Policy w:s continued in force lor one year for benefit of Stewart
& Scroggs, from 17th March, 1860, to 17th March 186/[ at noon, on boarding house and saleon on said mortgage premises,and

23 that in the night between the 9th and 10th of March, nbout midnight, building withont any fault of Plaintiff’s, or Stewart &
Scroggs, was burnt, accideatally ; and that it was w orth $1422, and due on notcs and morigage $1450 lo Stewart & Scroggs
at time of Fire, and that they were the entire owners of said notes and mortgage and intercst insured ; that Dorman, agent
of Defendant, was at fire of said * Boarding House ;" that Mach 18th, 1861, Stewart & Scroggs gave Dorman, an agent,
notice in writing of loss ; 29th March, 1861, dclivered to Dorman particular account of loss, value of property insured,
by whom owned, duly signed and sworn 1o, and a certificate of Notary Public under tho conditions, that notice, states
ment, declaration, certificate and proof were satisfactory to Defendant; that Defendants waived any and
all objections to imperfections, deficiencies in notice of loss.  Account filed with them by Stewart &
Scroggs, and certificate of said notary. Fire not caused by explosion of any steam boiler, nor caused by
Camphine, Gunpowder, or any other explosive substance, nor by use of open lights in barns, or where skavings were made,
nor from having unsubstan(ial stone or brick chimneys, nor from a neglect or deviation from the laws or regulations of
policy, nor by invasions, insurrections, riot, or civil commotion, or of military or usurped power. That at the time said
boarding house wa3 burned, it was vacant, that there was no other insurance on property; that at the time of the fire the
building was not appropriated or used for any business denominated haziwdous, extra hazardous, or specified in memoran-
dum of special hazards, in the terma and conditions annexed to said policy, nor for ttoring goods or articles denominated
hazardous, oxtra hazardous, or in memorandum of special hazards named ; not caused by lightning. That at request of

Defendant, with assent and concurrence of said Stewart & Scroggs, M. D. Billings and A. N. Carpouter, were chosen as

arbitrators to determine loss, and before commencement of suit did award and determine amount of loss at §1000. That

amount of said insurance not paid although 60 days elapsed after making said award b- fore suit commenced,nor have Defen-
dant rebuilt nor given notice to, although 60 days have elaps d since proof made and furnished Defendant. That on 15th

July 1861, Stewart and Scroges executed and offered to deliver to said Dorman as agent of Defendant, an assignment of

$600 of note.and mortgage and decreo with power to collect, and refused by said agent; on 16th Janvary, 1862, Stewart &

Scroggs executed and delivéred lt’md Dorman full and absolite assignment, note morigage and decree, wnh all right ;

that Defendant had'fiotico®f all and was requ:sted to pay said sum of $600.
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29 2d Count, Commmon Count for money received for use of Plaintiffs, and account started, and promise to pay, arg
29 faiture to pay.
to €opy of Instrument sued on. Copy of Pclicy, conditions annexed and assignments, renewal Receipt, set out herea’

46 ter in Bill of exception,
The pleas were as folllows :—
51 Ist. General issuo; i
2d  Plea to 1st count, that building msured was described and inswred as a duwelling in which boarders were kept and
that it was occupicd as a Salovn and disorderly house and part as stabls.

53 8d Plea to 1st count, that Defendant requested and Plaintiff refused to assign interest insured after fire or so
much as would pay loss, except upon condition that Plaintiffs should not be called upon to pay any Court costs in ob-

b4 taining decree.

4th  Plea to 1st count, that Stewart & Scroggs at the time of giving the Renewed Reccipt represented that they
were mortgagees, and that they wwere not.

5th Plea to 1st Count, at dato of Policy and Renewed Receipt, it was Represented io Defendant that brilding in—-
sured was dwelling house but that i was used as a Resteraunt and cating house during the time and after the Renewed Ro=
ceipt was #ssued. )

56 6th  Plea to Ist count, that the building after the issuing of the renewal receipt under control of Stewurt & Scrogygs
for one month, was used to store Ganpowder, Cawphine, burning Fuild and Saltpeter, and burning fluid and camphing
was used for lights in Building.

b7 Plaintiffs took issze wpon st Plea, Demurred to 24, 8d, 4th, 5th, and 6th, Demurror sustained.

65 Amended Pleas } and Z filed and issue joined upon them.

1st Amended Ples, that Stewart & Scroggs were not the assignees of the mortgage interest at the time of the
issuing of the Renewed Receipt.

2d Amended Pleg, avers that Stewart & Scroggs did not assign the mortgage #aterest in premisesas averred in
Declaration.

1.4

65 Defendant moved the Court for leave to withdraw his pleas, motion refused.
Issue was joined on Ist plee, and Ist and 2d amendcd pleas, to the country, jury sworn,
2(; Phe Plaintiffs, to maintain the issue oa their part, offered in evidence two notes, mortgage fromr Wm. H., Marvel to

John Riggen. The 1st note dated November 6th, 1856, payable six months from date for $375, six per cent interest from
date, with credit of $165 November 15 1856, and eniorsed on the back of said note is the following: “I hereby agree
‘‘to guarantee the payment of the within note, Feb, 2J, 1857. 3 ) JOHN RIGGEN.”
“Received on the within notes all of the face and interest of the same up to the prosent date, sava and except the
‘“sum of one one hundred and twenty-nine dollars and seventy-three cents, which is now due and remaining unpaid, Janu-
‘‘ary 20, 1868, by the understanding of all partics. W. 0. WATTS.
“Mary A. Wetmore, G. H. Wetmore. ;
82 2d Note is for $1000, dated November 6th, 1856, payable 24 months after date, 6 per ecnt interest from date, 10 per
cent after due. On the back of said note is the following ¢
“Mar 10 59, For value received I assign the within to M, A, Wetwmore and Charles Long, with recourse on me,
JOHN RIGGEN.,
“Mary A. Wetmroe, G. H. Wetmore.

The mortgage is date¢ November 6th, 1856, exccuted by Wm. H. Marvel to John Riggen, on lot No.  in block No,
8% 52 in Galesburg, . in usual form of warientee mortgage, for the payment of $2000, with interest as follows ¢ $250 with
84 use January st 1857 ; $370 with use May, Gth, 1857, $375 with use November 6th, 1857, §1000 with use 6th day of
85 November 1858, accourding to 4 certain notes, dated November Gth, 1856. Properly acknowledged,

The following sedgnments on the back of said mortgage : —

86 BTATE OF ILLINOIS, } GALESBURG, MARCH
KNOX COUNTY I0TH 1859,

“For value received I hereby assign and sct over to M. A. Wetmore and Charles Long all my right title and intereet
“Y haveand hold to the within mortgage, but in foreclosing the with mortgage the assignor 1s to be from costs,

JCHN RIGGEN,

her
ANNA X RIGGEN,

mark
STATE OF ILL1¥0IS, } Ss

KNOY COUNTY.
“For value received, we hereby sell and assign the within mortgage and prenrises therein described, and all our

“right and title thereto to Charles L. Long, who is the assignee intended ‘n the above assignment of John Ruggen.
€Galesburg, March 25, 1859.

i G. H. WETMOBI‘;;
The last assignment was properly acknowledged. ABX 4. W ETMORE,
87 Defendants objected to all the above evidence and excepted.
88 The Plaintiffs next offered in cvidence the policy of insurance, without the application, Defendants objected, Courg

allowea it to go in evidenco. Policy as follows : —
*New England Fire and Morine Insurance €ompany, of Hartford Conn., Ko. 2. $9.00. By this policy of Insuranc,

“ the New England fire and Marine Insurance Company in consideration of nine dollars to them in hand paid by the
89 * agsured hereafter named, the receipt whereof is hereby acknowledged, Do Tnsure M. A. Wetwore, and Charles Long of
‘“ Galesburg, Knox county Tllinois; against loss or damage by fire to the amount of $9.00 for the period of one year, ther
‘ mortgage intercst on a boarding hofise on the west side of Depot street, in said Galesburg on lot & and tlock 52, and
*the said company for the consideration aforesaid do hereby promise and agree to make good unto the said assured, their
# executors adwinistrators and assigns, all such loss or damage not excecding in amount the sum insured, as shall happen
** by fire to the property as nbove specified, from tha seventeenth day of March, one thousand eight hundred and ffty-nins
“(at 12 o'clock noon,) until the seventcenth cay of March one thousand cight hundred and sixty (at 12 o'clock at noon),
“the said loss or damage to be estimated according to the true and actual cash value of the said property at the time the
“same shall happen, und to be paid within sixty days after due notice and proof thereof, made by the insured and received
‘Cat this office in conformity to the conditions anexed to this policy, provided always, and it 15 hereby declared, that this
“ Company shall not be linble to make good any loss or damage by fire which may happen or take place by
“means of invasion, insurrection, riot, civil commotion, any military or usurped power, or any loss
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‘' by theft, at cr after a fire, and provided further, that in casoe the assured or any other persons or parties,
“ knowledge of the assurod, shall have existing, during the continuance of this Pulicy, any other insurince aguinst loss by
‘“ by fire on the property hereby insured, and not consented to by this company in writing, and m_ntioned in ¢r endursed upon
* this policy, or if the assured shall make any attempt to defraud the company, then this insurance shall be void, and of no
* effect, and in casc of any other insurance upon the property hercby insured, whether prior or subsequert to the date of this
* policy, the insured shall not in case of loss or damage, bo entitled to demand or recover o0a this policy any greater por-
‘“tion of the loss or damage sustained than the amount Lereby insured shall bear io the whole amount jnsured on
‘ the said property. And it is agrued and declared to be the true intent and meaning of tha parties hercto, that in
‘*caso the above mentioned premiscs, shall at any ime after the making of, @nd during the time this Policy would
“ otherwise continue in force, be appropriated, applicd or used to or for the purpose of carrying on or exercising therein
‘* any trade, business, or vocation denominated kazardous or extra hazardous, or specified in the memorandum of special
¢ hazards,in the terms and conditions annexed to this policy,or for the purpse of storing therein any of the articles, goods,
* or merchandize in the same terms and conditions denominated hazardous,extra hazardous,or includedin the memorandum of
‘“ special hazards, except herein specially provided for or hereafter agreed toby this Company in writing,to be added to or en-
‘“ dorsed upon this policy.then and from thenceforth,so long as the same shall be so appropriated,applied or uselthese presents
* shall ceass,and be of no force or effect. And it is morcoveragreed and declared that this insurance is not intended to apply
‘“ to or cover any Books of account,written sccuritics, deeds, or other evidence of title to land, nor tomortg=ges, bonds, bill,
‘“ notes or otherevidence of debt,nor to money or bullion. And that this Policy is made and accepted in reference to the terms
‘“ and conditions hereto annested, which are to be used and resorted to in order to explain the rights and obligations of the
¢ parties hereto,in all cases not herein otherwise especially provided for. This Insurance (the risk not being changed) may be
‘ continued for such farther tcrm as shall be agreed on,provided the premium therefor is paid and e dorsed on the policy,or

with the

¢ ! Receipt given for same. The interest of the insared in this Policy is not assignable unless by consent~-this company,

¢ manifested in writing ; and in case of any transfer or termination of the interest of the insured, either by sale or other-
“ wise, without snch consent,tLis Policy sl all fiom thencefor:h be void and of noseffect. This policy shall not be valid until
** countersigned by the anthorized agent of said New England Fire and Marine Insurance Company, at Galesburg, II.- In
“ Witness Whereof, The New England Fire and Marine Insurance Company have caused these presents to be signed by

¢ their President and attestcd by their Secretary, in the City of Hartford, N M, WATERMAN,; President.
Gro. D. JewErT, Sectetary.
Countersigned at Galesburg, this 19th day of March, 1859. J. P. DORMAN, Agent.

Defencant objected to the giving in evidence the siid Policy, without the application.  Court overruled objoction
and permitted the same to go in Evidence. Defendant excepted.

Plaintiffs next offured in Evidence the assignment of Wetmore of Policy and consent of agent Dorman. Dufendants
objected. Court overruled objection, let the same in ev?dence. Defendant excepted. The assignment and consent of
agent is as follows «

“For value received, I hereby transfer, nsssign and set over unto Chatles Long and his assigng, all my title and
“interest in this Policy, and all advantage to be derited thetcfrom, Witness my hand and seal this 81st day of March,
“A.D., 1859. M. A. WEIMORE,

G. H. WETMORE.”

“ The New England Fire and Marine Insurance Company hereby consent that the interest of M. A. Wetmore ir
“ the within Policy subject to all the conditionsand terms therein mentioned and referred to, be nssigned to Charles Long-«

Galesburg, March 81st, 1859. J. P. DORMAN, Agent.”

Plaintiffs next offered and gave in evidence an agrecment which adwits J. P. Dorman agent at Galeshurg, from time
of issuing Policy to trial.

That Stewart & Scroggs 29th March, 1861, delivered a notice and proof of foss by fire of the building insured by
Defendants. That Dorman, by rules of Company, consented to assignment of Policy by Long to Stewart & Stroggs.

That Books of Deferdant in control of Dorman show date of assignment and consent of Diefendant to it.

Plaintiffs next offered in evidence, Defendant objected, Court overruled objection and Plhintiffs read in evidence,
Defendant excepted, a Renewal Receipt, as follows ¢ ’

*“NEw ENGLAND Fire AND MariNe INsurance CoMpany, or Hamrroro, Renewal Receipt No. b, Galesburg Ageney.

¢ Received of Stewart & Scroggs seven 50-100 dollars, being the premium on Six hundred dollars insured on Policy

““No. 2, which is hereby continued in force for one year, to-wit : from the 17th day of March, 1860, until the 17th day of

¢ March, 1861, at noon. N. M. WATERMAN, Prexident, ™
“ Geo. D. JeweTT, Secretary. X
¢ Countersigned at Galesburg, this 19th day of March, 1860. J. P. DORMAN, Agent.”

The Plaintiffs next offered in evidence as a witness, J. B. Boggs, who was sworn and testified that he knew the
Marvell property on Lot 8 in Block 52, original town of Galesburg, situated on Depot street, T think South West continu-
ation of Kellogg street, hittle North of East of the Bancroft House. I was at the fire a littlo after midnight between 9th
and 10th of March, 1861 ; don’t think the building was occupled ; saw Dlorman at the fire; building was wholly destroyed,
I have passed building frequently. I recollect the proof of loss (the paper with proof of loss handed to witness) the sig-
nature and seal are mine. 5

Cross-examined. 1 think the buiiding was on Depot street, would not swear positively to it § know the description
of the property.

Plaintiffs next called A. N. Carpenter, who swore he knew tho building ; think it was on Depot street; know of
tho loss by fire, Building was Nerth East of Bancroft House. I was called on to appraiss property. Iam a carpenter,
Swore to appraisement. Billings and myself signed the award. I was requested to act by Dorman. Have not examined
the property since. The Estimate in our award or estimate signed by us, i the amount we estimated it at.

Plaintiff then offered in evidence the agreement to appoint appraisers, the oath of appraisers and ‘their assessment
of damages, without the statement of loss and application for such appointment. Defendant objected to the evidence.
Court overruled the objection, andlet in the evidence. Defendant excepted. The agreement to appoint, oath of appraise=
org and their assessment of damages, is as follows :

“ New Excranxp Fige Axp Marise INsvraxce CouMraxy of Harrrorp, CosN, AGREEMENT 18.—It1s hereby agreed
“by J. 0. Stewart and J. 0. Scroggs, of Galesburg, Illinois, of {he one part, and the New England Fire and Marine In-
* surance Company, of Hartford, Conn., on the other part, that A. N, Carpenter and M. D. Billings, (together with a tkird
% person to be appointed by them, if necessary) shall appraise and estimate at the true cash value the damage by flre to
W the property belonying to Stewart & Seroggs as specified in the accowpanying schedule, which appraisement and esti-



100 ¢ mate by tkem, or any two of the n, shall be Binding upon both parties, so far as regards such appraisement, it being
¢ understood that this appraisement is: without reference to any other questions within the terms and conditions of the
* insurance, being so far only as:regards the value of or damages to such property as may be found to have been saved in
‘“a damaged condition, which was insured by policy No. 2, with the said New England Fire and Marine Insurance Co.,
‘ of Hartford, Conn, Witness:

“STEWART & SCROGGS,

) “J. FARMER, Gen'l. Agent.”
STATE OF ILLINOIS,}

County or Knox,
DECLARATION OF APPRAISERS.
‘* We, the undersigned, do solemnly swear that we will act with impartiality and fidelity in making an appraisement
101 “and estimate of the damages to the property of Messrs. Stewurt &' Seroggs; insured by policy No. 2, in the New England
“ Fire and Marine Insurance Company, of Hartford, and saved in a damaged condition, agreeable to the foregoing ap-
¢ pointment,: and that wo will returi to the said New England Fire and Marine Insurance Company a true and perfect,
‘*and a just and corscizntious appraisement and estimate of damage on the same, according to the best of oar knowledgo
* skill and judgment.
“ M. D. BILLINGS,™
‘“ A. N. CARPENMER.™

JOSIAS GRANT,
“fL. S.Jl Notary Public.”

“ We, the undersigned, after a careful estimate of the value of the duilding owned by Stcwart & Scroggs and burned
on the 9th inst., do malke the costs of replacing the same to be, o . 5 . 5 . $1000 00
And would deduct new for old, 3 - . . 5 s . . 888 83

$666 67

rSworn and subscribed to before me this 23th day of March, A. D., 1861.

“ Making tlie actual loss by said barning to be siz hundred and sixty-sixand 67-100 dolars.
‘M. D. BILLINGS,”
“ A.N. CARPENTER.”
102 Plaintiffsnext swore L: Douglass. States that he, on the 16th January, 1862, in Galesburg, near McCoy’s Bank,
made a tender of assigmnent of notes and mortgage by Stewart & Scroggs to Defendant, to Dorman agent of Defendant,
and on cross examination states that he did not know that he, Dorman, was authorized by Dtfendant to reccive it for
Defendant.
Plaintiffs next offered in Evidence following assignment of Stewart & Scroggs to Defendant :

*‘In the Knox County Illinois Circuit, Bill in Chancery to foreclose Mortgage, Deciee of Foreclosure, Ju e 6th, 1860.
¢ Charles L. Long, Complainant, ;

“William I Murvelfsc.:t. al., Dtfendants.
“In consideration of the sum of Six hundred dollars to us in hand pai, We, John C. Stewart and Josepfs
o3 ‘“ C. Scroggs, assignees of said Long of the above mentioned mortgage, and the notes it was given to secure, and of the
‘“decree made in said suit by said court at said term, do hereby assign, set over and transfer unto the New England Fire
“ Marine Insetrance Company, without recourse to us; the above named decree, wortgage and no‘es, and do hereby fully
‘ authorize and empower them to collect and receipt for the same, and to take such legal sfeps at their costs az may be neces-
‘*sary to collect the same, and we do also hereby assign to snid Company all right which we may have to collect from any
¢ incorpozation or individual any sum of money for or on account of the burning the dvarding houss and saloon, insured by
““said Company by policy No, 2, dated merch 19th, 1859, and do anthorize them to take such lega! steps as may bo neces-
‘“gary without expense_to us to collect said last mentéonel sums of money and to receipt for same. Witness our hands and
“ geals this 10th day of January, 1862. JOUN C. STEWART, fseaL}
JOSEPH C. SCROGGS.” fseaL.}
To the giving m evidenee said assignmcent the Defendants objected, Court overaled objection and Defendants excepted.
104 plaintiffs next offered in evidence an assignment fromn Stowart and Scroggs of tlre interest in notes and mortgage and
decree, same as above substantially, except date and purty to whom made, 1t was dated 15th July 180F, and made to the
10% ¢ New Engiand fire and Marine Insurance Company”. Defendants objected to the giving of said last assignment in evi-
dence. Court overuled objection and let in the astignment, in connection with #. Gules evidence, hercin after sct out, De-
fendants escepted. Signature was not denied to either of said assignments.
106 Plaintiffs next swore Josiak @ale, who stated = I have just read the assignment, & siwikir one was tendered to
Dorman about a year ago, Scrogss read it to him in my presence, my impression is it is a dupficate, cant say whether
Scroggs retained it ornot. Cross examined, could not say possitively whether it was the same paper er not, thought it
was,

Plaintiffs next swore Zimri Pond, who stated ha knew Georgo and Mary Wetmore, known them: for five years, pass
and live together as husband and wife, have examined signatures on notes, mortgiges and policy, and they are their
s‘gnnm;;:intiﬂ‘s next called J. 0. Scroygs, who was sworn on his voir dire, stated ho had no interest at present in the result
of this suit, cant say when I parted with my interest, ¥ did once have an 1nterest in this insurance and property insured,
asg'gned my interest to the insurance company, think F assigned my interest to McFarlard, cant say when I assigned my
interest to him, was equally interested with Stewart, assigned by writing, I think the first suit had then been commenced,
1 had an interest in the property at the time of the fire, also in notes and morlgage, think I assigned notes and mertgage
to McFarland, I had an interest at the time of the fire, and when proof of loss was made. [ never assigned my interest
in the policy to any one, never assigned iny interest to any one else except the Insurance Company. We made the proof
of loss. Dont remember I ever told Farmer I was interested. Defendants objected to witness being sworn in chicf and
testifying on account of intzrest in the result of the suit. Court overruled oljection and let witness testily, Defendants
excepted, and J. O. Scroggs swore as follows: This was the policy assigned originally to us by Whetmore, I do not re-
member the exact date, assignment was ip writiog, _dont know where it is, never made any search for it, know it was
in writing and attached to the policy, is torn off, assignment was made to Stewart and myse!f, I know that the notes
and mortgage were assigned to us by Long, I dont know whether any assigmmnent was made in writing, dent remember
whether it was written, It was beforo the issuing of the “Renewal Receipt,” T cannot state whether it was in writing or
not, I never had any conversation with Dorman about it. Before the assignment to us, Long had filed a Bill to foreclose,
and the suit went in his name to a decree, I served aa assignment of our nterest in said. notes, mortgage and decree on

107

108



108

111

112

100
110

1
112
118

Dorman, I remember the erasure and d.te, Mr. Gale was w.th me, the crasure in assignment was made while Gulo was
with me, it was served 15th July 1861, cupy produced is the one served on Dorman.

Phintiffs next swore Z. Coolcy for the purpose of showing an alteration of an endorsment of credit on said notes
since the computation by master in the Foreclosure of said mortgage by the addition of the letter 3 to the word “note,”?
he stated he was special master in said case, cannot sny positively whather said “3” has been added since computation
I made; did not notice it then ; dont think it was there,

Phaintiffs then recalled J. C. Scroggs, and showed him an assignment from Long to Stewart & Scroggs, dated July
'7th, 1860, he stated : I do not remember of seeing this assignment before, I recognize the signature of Long, it is his
signature, the assignment was written by J. B. Bogzs. We made the purchase from Long in January 1860, and the assign-
ment made certainly not later than Feb. 1860.  Cross Eramined. 1 recognize the signature_to this assignment, dut dont
remember of any such assignment being mad to us. It is Long's hand writing.

Plaintiffs next recalled J. B. Boggs, stated that the assignment was made in my office and acknowledged before and
certiffed by me, Stewart was prescent and I think it was delivered to Stewart Scroggs, that is the assignment ; there was
a prior agreement between Long and Stewart & Scrogzs about the sale to them, which was destroyed, I think when this

assignment was made.
G. C. Lanphero was sworn for Pluintiffs, and on examinatioa of the assiznment marked “G." Siid he had had the

paper over a year ; received it from Stewart in May or June, 1861.

Plaintiffs then offered the assignment. Defendant objected. Court overruled objection and let in the assignment,
Defendant excepted. The assignment is as follows substantially :

¢ KNow ALL MeN py Tnese Presents, that I, Charles L. Long,of Galesb urg, I, assignee of mortgage of Wm. H.
‘ Marvel to John Riggan to secure payment of $2000, dated Nov. Gth, 1836, in consideration of $100 paid by Stewart &
¢ Scroggs, receipt of which is acknowledgad, grant and assign to Stewart & Scroggs, his heirs and assigns, the said
“ mortgage, the estate therein montioned and debt secured thereby. To have and hold the sama to said Stewart & Scroggs,
¢ their heirs and assigns to them and their use forever, subject to redemption, according to law.

‘ Dated July 7, 1860. CHARLES LONG, [sEAL.|

Acknowledged before J. B. Boggs, Notary Public, July 7th, 1860, by Charles L. Long.

Plaintiffs here rested. Defendant moved the Court for non-suit, because Evidence did not show any causa of action,
Court overruled motion. Defendant excepted.

Defendant to maintain the issue on its part, offered in evidence the application for Policy with conditions attached
to Policy, which were given in evidence without objection, which are as follows 1
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MEW ENGLAND FIRE & MARINE INSURANCE CO
No. : . .' Of Eartford; Conn. .
Survey of d\\'e]]l_llg in the City Galesburg, County of Knox, and State of Ilinois.

The estimated value of cach Zuilding and of Personal Lroperty, and the amount fo be insured on cach must be stated separatel
When Property is contained in two or more buildings, the value aud amount to be insured on each must lu,: stated separatel ¥ Whg:;
insurance is wanted on Persenal Property, tlie same cescription of the building is required as if insurance is wantea on the l);;lildinv

—. o
insurance ageinst loss or damage by fire, by the NEW ENGLAND
FIRE AND MARINE INSURANCE COMPANY, in the sem cf Nine Hundred Dollars, o the p‘:'uperty s;)cciﬁcd' the value of k
property being estimated by the Applicant. é i 0

Sum to be Insured. Valuation. Rate

On their Mortgage Interest,
On Building, .

$

The Applicant will answer the followir and sign the same, a8 n descript

will be predicateil :

SURVEY OF PREMISES. [
1. BuiLpisg—Where sitaated? Street and No.? 1. On Depot Street, (westside). Wood. Part1 part 114 story. 1856-7.
Is it stone, brick, or wood? Ilow muany stories
. high? When built? s
2. Warts—Are the division walls of brick? Arc 2, Situated on lot 3, block 52, in Gulesburg.
they entire? Do they rise above the roof?
3. Roor—What is it covered with? Is there n‘; 3. Shingle. No.
scuttle, and stairs to it?

.’*“

4, Has it a ightningrod? If so, how ligh docs |

it rise above the roof? Does it descend into
the ground three feet ?
115 5 Whatfuclis used? Iow are theashes dispos-| 5. Coal and Wood. Thrown out
ed of ?
G. Are the stoves and pipes propérly secured, and| 6. Yes. Yes.
will you engage to keep them so ?
7. Do the pipes entera chimney? Andis it built] 7. Yes. No. Yes: Tin Ventilator,
from the ground? Do pipes pass thro’ wood
partitions or floors? If 30, how secured ?
8. What materiul is used for light ? 8. Fluid.
9. For what purpose is the building used? Ilow| 9. Dwelling. IKeep some boarders.
many tenants ? 2 tenants now—is not to be long.
10. Distance and materials of otlrer’ bumldings| 10, South 50 feet is a 1§ story building, not used. East 5rodsisal story warehouse
within 100 feet of the one to be insured ? And
how occupied ?
I1. Wkat other insurance is there upon the pro-| 11, Noce.
perty, and at what office ?
1§ 12. Is the property “‘0"":.5“‘3’“‘17 And to whatl 15, The Mortgage interest is what we insure.
amount? Is there any insurance by the mort-

P
gagee? |

13. Is any other party interested in the property 2 13, Yes.
14, Have you ever suffered loss of property by| 14. No.

fire? If so, were you insured, and in \Vllﬂl‘
office ? ;

15. What are tlre fucilities for extinguishing fires' 13,
in the town ? |
|
[If the risk be on Merchandise.] "

16. How often do you take an iaventory? What! 1,
was the date and amount of the last ? \

Engine. Hook and Ladder Company:

17. Are friction matches kept forsule? If so, are‘!_ 17. No.
they kept in metal or earthen vessels and nof,|
exposing other property? Ft is agreed tht\
Phosphorus isnot be kept on the premises.

And the said applicant hereby covenants and agrees to and with suid Company, that the foregoing is a just, full and' frae &xposi-

s tion of nll the facts and circumstences in regard to the condition, situation, and value of the property to be insured, 50 fat as the samo'

ate known to the applicant and are material to the risk.

Dated March 17th, 1859,

M. A. WETMORE & CHARLEY LONG, Agplicant.

For 12 months at 1 cents, premium $9.
[ 07" Make a diagrans of the premises on the other side of this sheet. ]
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QUESTIONS TO BE ANSWERED BY AGENT.

A S e

1. Hos this Company any other iusurnnco] X i

within 100 feet, if so, how much, and for
whom ?

.
,}’ S 000 B B A B
-----------‘---c.--o’-~u-lq.t-’-.-:‘--l'--uct‘-~-'-on-.--‘-.|....‘.'..--.o..-‘o.0----------"

A R OO G X S I X SO IR e OO R A A o

2. Have these premises, to’ your knowledge ever
been on fire ? }....No.... sWeasionenen s suseanan vaissees’s e :
.....-..’..-...‘i.‘..--...‘-’..-«.----.......---.‘----..--’........'...--...--‘ ....... CERRS
8. Pleaso give any other information relating o) «ee<eeeeeeceansns Caisana Sasodasionnndd a e ltimioiuons selonnaa O R0 S o e essane < Sard
the risk, thnt we should know. % T

z REMARKS OF AGENT.

J. P. DORMAN, Agent.

DIAGRADM.
Yse 7ed ink for brick or stone buildings and black ink for frames;

NORTH:

SOUTH.

@‘Agents will be particular in noting all buildings within eight rods, of what material consiructed; also the
distances from each other, and for what purposes occupied.

118 CONDITIONS OF INSURANCE.

119

1. APPLICATIONS for insurance on property must be in writing and must specify the construction and materials of
the buildings to be insured, or containing the property to be insured; by whom occupied; whether as a private building or
how otherwise; its situation with respect to contiguous buildings, and their construction and materials ; and whether any man-
ufuctory is carried on within or about it, and, in relation to the insurance of goods and merchandise, whether or not they are
of the description denominated Aazardous, ectra hazardous, or included in the memerandum of special hazards,

If any persou insuring any building, goods or other property in this Offics, shall make any misrepresentation or conceal-
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ment, or omit to muke known any fuct or feature ia the risk which inzressce the huzard of the sime, or over-value the same;
or if, after insurance is cffected, cither by the original policy or by the renewal thereof, such buildings or premises shall be
occupied in any way 8o s to render the risk more hazardous than at the time of insuring, or if the risk be increased by any
means whatever, within the control of the assured, such insurance shall be void tnd of no cffect.

If, during the insurance, the risk be increased by the crection of buildings, or by the use or occupation: of neighboring
premises, or otherwise, or if for any other cause the Company shall so elect, it shall be optional with the Company to termin-
ate the insurance, after notice given to the insured, or his representative, of their intention to do so; ini which case the Compa-
ny will refund a ratable proportion of the premium.

II. No insurance, whether original or continued, shall be considered. as binding, until the actual payment of the premium.

III. Property held in trust, or on commission, must be insured as such : otherwise the policy will not cover such prop-

erty ; end in case of loss the names of the respective owners shall set forth in the preliminary proofs of such loss, together
with their respective interests therein.

Goods on storage must be separately and specifically insured.

If the interest in property to be insured be a lease-hold interest, or other interest not absolute, it mast be so represented tor
the Company, and expressed in the Policy in writing, otherwise the insurance shall be void.

Nore.—By “property held in trust,” is intended, property held under a deed of trust or under the appointment of a court of law, or
property held as collateral security, ; inwhich latter case this Company shall be liable only to the ectent of the interest of the ussured in such
propertye ;

1V. Policies of insurance subscribed by this Company, shull not be assignable without the consent of the Compuny ex-
prcsscd by endorsement made thercon. In case of assignment without such consent, whether of the whole policy, or of any in-
terest in it, the liability of the Company, in virtue of such policy, shall thenceforth cease; and the Company reserves to itself
the right to elect either to consent to the transfer, or return a ratable proportion of the premium and cancel the Policy.

In case of claim! for loss or damages on a Policy assigned, where thers is no actual sule or transfer of the property insurcd,
proofs of loss shall be made by the asswred in conformity with the conditions of this Policy, in like manner as if no assign-
ment had been made ; otherivise this Polioy shall be void and of no force or effect whatever, and all liability on the part of
this Company shall cease.

V. Notice of all previous insurance upon property insured by this €ompany, shall be given to them and cndorsed on this
Policy, or otherwise acknowledged by the Company in writing, at or before the time of their making insurance thercon; other-
wise the Policy subscribed by this Company shall be of no effect. And in case of subsequent insurance on property insured
by this Company, notice thercof must also, with all rcasonable diligence be given to them; to the end that such subsequent
insurance may be endorsed on the Policy subseribed by this Company, or otherwise acknowledged in writing ; in default
wherecof* such Policy shall thenceforth cease and be of no effect. And in all cases of Insurance, this Company shall be liable
only for such ratable proportion of the loss or damage happening to the subject insured, as the amount insured by this Com-
pany shall bear to the whole amourt insured thercon, without reference fo the dates of the different policies.

VI. In case of fire, or loss or damage shereby, or of exposure to loss or damage thereby, it shall be the duty of the in-
sured to use their best endeavors for saving and preserving the property. And if they shall fail so to do, this Company shall
not be held answerable to make good the loss and damage sustained in consequence of such neglect. And it is mntaally un-
derstood that there can be no abandonment to the insurers of the subject insured.

This Company will not be liable for loss or daumage eunsed by lightning, except that which results from fire that may ensue
therefrom ; nor for any loss, either by fire, or otherwise, i 1 by the cxplosion of a steam boiler, or occasioned by cam-
phene, or by the explosion of gunpowder, or any other explosive substance.

VII. Books of account, written sccurities or evidences of dckt, title deeds, writings, rid mcey cr Lullien, sre not cecmed

objects of insurance.

VIIL. Jewels, jewelry, precious stones, wafches, plate, medals, musical instruments, [piano fortes in dwelling houses ex-
cepted,] printed musie, scientifle instruments, paintings, prints, engravings, statuary, sculptures, curfosities, casts and models,
are not included in sny insurance, unless particularly specitied in the Policy.

IX. Persons sustaining loss or damage by flre, are forthwith to give votice thereof iv writing to the Company or its Agent;
and as soon after as possible they shall deliver as particular an account of their loss and damage, as the nature of the case
will ndmit, signed with their own hands. And they shall accompany the *ame with their oath of affirmation. declaring the said
account to be true and just; showing: also, whether tny cnd whet other insarcnce has been made on the same property,
giving a copy of the written portion of the policy of each Company; what was the whole cash value of the subjectinsured; what was their
interest therein ; in what general mamer [as to trade. manufactory, merehandise, or otherwise] the bailding insured or con-
taining the subject insured, and the several parts thereof, were occupicd at the time of the loss, and who were the occupants
of such building ; and when and how the fire originated, so far as they know or believe. They shall also produce a certificate
under the hand and seal of a Magistrate, Notury Public, or Commissioner of Deeds, (most contiguous to the place of the fire,
and not concerned in the loss, as a creditor or otherwise, or related to the insured or sufferers,) stating that he has examined
the circumstances attending the fire, loss or damage alleged, and that he is acquuinted with the characfer and circumstances
of the insured or claimant, and that he verily believes that he. she, or they, have by misfortune, without fraud or evil practice,
sustained loss and damage on the subject insured, fo the amount therein mentioned, which such magistrate, notary public or
commissioner of deeds shall certify:

When merchandise, or other personal property, is purtially damaged, the insured shall forthwith cause it to be put in as
good order,as the nature of the case will admit, assorting and arranging the various articles according to their kinds,separating the dam-
aged from the undamaged goods; and sta'l cause a list or inventory of thewhole tobemade, naming the quantity and cost of each
kind. The amount of damage shall then be ascertained by the examination and appraisal of each article by disinterested ap-
praisers, mutually agteed upon, one-half of the appraisers’ fee to be paid by the insurers, and shall if required submit to an
examination under oath, by fhe agent or attorney of the company, and answer all questions touching his, her, or their knowl-
edge of snything relating 1o such loss or damage, or to ther claim thereupon, and subacribe such exomination, the same being
reduced to writing ; and whenever required the insured. or person claiming, shall produce and oxhibit his books of uccount and
other vouchers, to the insurers or their agent, at the office of this Company, in support of his cluim, and permit extracts and
copies thereof to be made; and shall ulso exhibit to any persons named by the Company, and shall permit to be examined by them, any
property damaged on which any loss is claimed, or any property saved, which was insured by this Policy. And until such
declarations, certificates and proofs, full and satisfactory to the Company, are produced, and such appraisals and examination
of property and exhibit of books are permitted by the claimant, the loss shall not be payable. Re-insurance for any other In-
surance Company, to be on the basis of joint linbility with said Compuny, and in the event of loss, this Company to pay their
pro rata proportion of said loss.

All frauds or false swearing, shall cause a forfeiture of all claims on the insurers, and shall be a full bar to all remedies
against the insurers on this Policy. \

X. In caseof any loss on or damage to the property insured, it shall be optional with the Company to replace the articles lost
or damaged, with others of the same kind and quality, and to rebuild, or to repair the building or buildings within a rearon-
able time, or to take the property atappraisea velue; givingnotice of theirintention so todo within sixty days after having received
the prehminary proofs of loss required by the ninth article of these conditions. In cuse differences shall arise concerning the
amount of any loss er dumage by fire, the matter shall, at the written request of eithier party, bt.s submitte 1 to the judgement of
disinterested arbitrators mutually chesen, whose award in writing, us to the amount ef such loss and damage, shall be bind-
ing on the parties. Payment of losses shall be made n sixty days after the loss shall huve Leen ascertained, und fell and
satisfuctory proof received by the Company.

XI. Insurance once made, may be continued for such further time as may be agreed on, the premium required therctor
being paid, and endorsed on the Policy, or a receipt given for the same; and all insurances, original or renewed, shall be



128

129

130

131

138

134

135

considered as made under the oviginal represeniation, in so furas it ma7 not be varied by a new representation in wriling,which in «!l
cuses it shall be incumbent on the purty insured to make,where the risk has been changed, cither within itself, or by the surrounding or
adjacent bnildiags ; and if, ator before the time of renewingany Policy of Insurance on property where the rivk has been increased
by the erection of buildings, or by the use or occupation cf the premises insured or of the ncighboring premiscs, the aussured
shall fuil to give information thereof, said Policy and renewal shall be void anZd of no effect.

XII. When a Policy is made and issued upon a survey and description of certain property, such survey and descriotion
shall be taken and deemed to be n part and portion of such policy, and warranty on the part of the insured.

XIII. Where property insured by this Company is damaged by removal from a building in which it is exposed to loss by
fire, said damage shall be borne by the insured and the insurers, in such proportion as the whole fsum insured bears to
the whole value of the property insured, of which proof in due form shall be made by the claimant.

XIV. The Company will not be answerable for any loss arising from the use of open lights in barns, or where shavings
are made. or of fires in buildings unprovided with good and substantial stone or brick chimneys, or in consequence of neglect
or deviation front the laws or regulations of police, made to prevent accidents from fire, in places where laws and regulations
on this subject exist. In case of loss, the assured shall assign to this Company all his right to recover satisfaction therefor
from any other person or persons, town or other corporation, with a power of attorney to sue for and recover the sanre at the
oxpense of this Company. And if inwrcd as o mortgagee, he or they shall assign to the Company the mertgage upon the prems
ises insured, together with the debt secured thereby, or so much thercol as will be suflicient to pay said loss. And a refusal
to execute such assignment shall operate to discharge this Company from all liability under this contract.

XV. It is furthermore hereby expressly previded, that no suit or action of any kind against said Compsny, for the res
covery of any claim upon, under, or by virtue of this Policy, shall be sustainable in any Court of Law or Chancery, unless
such suit or action shall be commenced within the term of twelve months next after any loss or damage shall occur; and in
case any such suit or action shall be commenced against said Company, after the expiration of twelve months next after such
foss or damage shall have occurred, the lapse of time shall be taken and deemed as conclusive evidence against the validity
of the claim thercby so attempted to be enforced.

CLASSES OF HAZARDS.
NOT NAZARDOUS,

Staple Poreign DRY GOO0DS in packages, and Staple Domestic Dry Goods,'in stores where no hazardous merchandize is kept,

and HOUSEBOLD FURNITURE in Diwelling-kouses, may be insured at 5 cents per §100, in additiou to the rate of the building.
HAZARDOTUS.

THE FOLLOWING TRADES AND OCCUPATIONS, GOODS, WARES AND MERCHANDIZE are deemed %«zdrdous, and ub-
ject the building and all its contents to an additional charge of 10 cents per $100; they are :—China, or earthen or glass ware, or
plate glass in boxes, crates or casks; cating houses or refectories, fire-crackers in packuges, flax ia bales, grocers’ stock, gutta
percha unmanufactured, hat ironing or trimming or pressing, hay pressed in bundles, hemp in bales, India rubber unmanufactured
Manila grass in bales, oil, porter-houses, rags in packazes. sail making, segar making, Sisal grass in bales, spirituyus liquors,
sugars, sulphur, tallow, wine dealers’ stock, {uot including wine ir glass unpacked,) and wool.

THE FOLLOWING are considered Auzardous on secount of their liability to damage, and are charged 10 cents per $200 in ad-
dition to, but not increase the rate of the building ; they are :—Boots and shoes, brushes, (stocks of;) card printing, coffee, cotton
batting and wadding, dry goods, (general stocks of,) flour, furs and peltries in packages, hardware and cutlery, hides and leather,

indigo, looking-glasses in boxes, metals, [in bars, rods, pige or sheets,{ paints ground in oil, paper-hangings, paper in reams,
potash, rice, spices, tailors’ stock and ready-made clothing, teas, threshed grain, tin or sheetiron or copper ware, wine in casks,
wine in glass in puckages, window or plate glass in boxes, and generally all other stocks of merchaudise, (in buildings whcfe heat
is not used for manufacturing,) not elsewhere enumerated. <

EXTRA-HAZARDOUS.

THE FOLLOWING TRADES AND OCCUPATIONS, GOODS, WARES AND MERCIANDISE ure deemed extra-hazardous, atid
subject the building and all its contents to an additional rate of 20 cents per $100 ; they are ;—Alcohol, apothecaries’ stock, band-
Dbox and puper box making, basket bleaching or making, basket-sellers’ stock, blucksmithing, block and pump making, box reparing,
brass turning and working, brush mukers’ stock, cabinet makers’ stock, carving, china, earthen or glass-ware or looking-glasses

with packing or unpacking, chiocolnte muking, colormen’s stock, coopering, copperplute printing, cottont in bules, cotton brokers'

q 1

samples, doguerreotyping, drugs, (importers' stock, withouti ble acids or pl us,) cssential oils, gilding, gutta perchu
goods, gun reparing, hat finishing (with use of fire heat to steam and block the bodies,) Iudia rubber goods, lamp manufactuaing,
lime unslacked, liquor bottling, lithographing, morrocco manufreturing, musical instrumer.t makcrs' stock, onkuny in bales, puinlnrs‘
stock, perfumers’ stock, pitch, plumbing, and pewtering, pocket-book muking, prin‘b{i}}g of newspapers and engravings, rags and
junk shop stock, rosin, ship ehandlery, spirits of turpentine, tar, tin or sheet ironor copper working, turning of wood, tarpen-
tine, umbrella making, upholstery manufacturing, varnish, and wooden ware se'lers’stock.

TIE FOLLOWING are considered exfra=hazardous on account of their great linbility to damage, and are charged 20 cents per
§100 in addition to, but donot increase the rate of the building 7 they are :—Artificial flowsrs, booksellers’ stoek, cabinet ware, china
eathern or glass ware unpacked, confectioners’ stock, duguerreotypists’ stock, furs unpacked, jewelers’ stock,!lamp sellers’ stoclk,
liquor in glass unpacked, miiliner’s stock, musical instruments and printed music, needles, optical and mathematical instrument
mauk :rs’ stock, pictures, and priuts, precious stones, pocket-book makers’ stock, silversmiths’ stack silver and plated ware, straw
goods, stationers’ stock, toyshop-keepers’ stock, watch-mukers’ stock and tools, window or plate glass unpacked, and wine in glass

unpacked.
MEMORANDUM OF SPECIALIRAZARDS.
Acids, (nitric, sulphuric, murintic and other acids causing ignition,) bakeries, bark-mills, bleaching works, blind-muakers’ shops
book-binderies, beat-builders’ shops, brass foundries, breweries, brimstone works, brush maunufuclories, cabinet makers’ shops,
chair makers’ shops, carpenters’ sheps, candle manufactories, camphine on sale, copper smiths' shops with forges, coffee and spice
mills, chemical laborateries, conch makers’ shops, comb manufactories, i ics, corn klins, cotton nvills, cotton
presses, cotton unpacked, distilleries aud rectifying establish ts, dying ts, druggsts’ stock, (wholesale,) drag and
spice mills, ether, fur dressing estublishment, fire works fire-work manufactories, flax-mills, floor cloth munufuctories, fringe wan-
ufuctories, fulling-mills, flax unpucked, gas factories, grate manufactories, grist or flouring mills, gun manufactories, gun
powder, hat manufactories, lay unpacked, houses building or reparing, hemp unpacked, India ruvber or gutta-percha manu-
factories, ink manufactories, iron foundries, ivory-black and lamp black manufuctories, lime yards and sheds, livery stables, ana
lumber-yards, looking-glass and picture frame manufactories, machine shops, mahogany yards, malt houses, mutches monufuctories
metal mills, musical instrament manufactcries, oil-boiling houses, oil-cloth manufuctories, oiled clothing manufactories, oil mill and
manufactories,omnibus stables,plating,plated ware mmanufactories, packing buildings and yards,paper mills, paper hangings munfucto-
ries,percussion cap manufactories,perfamery manufactories,pianing or grooving or moulding mills,powder mills,printing of books and
job printing, phosphoras, rope end cordage manufactories, safe (iron) manufactories, stove ma nufactories, salt petre, sash makers'
shops, saw mills, soap manufactories, silversmiths’ manufactories, snufl’ mills, spirit gas manufactories and spirit gas on  sale,
stables, stave yards, steamboats, sten 12 engines in use, sugar refiners, tobacco manufactories, type and stereotype foundries, tallow
melting establishments, tanneries, tar-boiling houses, theatres and other places of public exhibition, timber yards, turpentine dis-
tilleries, varnish manufactories, wool mills, wheelwrights’ shops, and geuerally all mills and manufacturing estadlishments, aud
all trades and oceupations requiring the use of fire heat, not before cuumc'rnled.
Camphene, Seiur Gas or “BursinG FLem,” when used in stores, warchouses, shops or manufactories, as a light, subjexts
the goods therein to an additional charge ; and permission fur such use must be ndorsed m writing on the Policy.
Gunpowder, Phosphorus and Saltpetre ave expressly prohivited from being deposited, stored or Kept in any buildiug
insured or containing any gocds or merchandise insured by this Policy, unless by special zonsent G writing on the Poliey.
Fences and Privies, also Store Furniture aud Fuxtures, must be separately and speciticaly insured.

» fuct.
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Defendant also gave in cvide .ce sworn slatemunt of  Stewart & Scroggs with certificate attached to appratse~
ment of appraisars; and their assessment, which is as follows :
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136 « To riic NEw ENGLAND Fire axp Marise Issurance Coxpeaxy or Ilazrrorp, CoNNEcTICUT.

STATE OF ILLINOIS, %
County or Kxox,
CILY OF GALESBURG
“3e it known that on the 29th day of March, A. 1. 1861, before me, J. B. Boggs, a Nolary Public, legally qualified

“ for the city anc. county aforesaid, personally appeared John C. Stewart and Joseph C. Scroggs, who bLzing duly sworn, de-
«clure under ooth, that the New Fngland Fire and Marine Insurance Company,of Hartford, Connecticut, through its agency
“ gt Galesbnrg, did, on the 17th day of March, 1859, issuc to M. A. Wetmore and Charles Long, their policy of Insurance

“No. 2, the written body of which, with its immediate contents and swriting endorsements and statements of Renewul of
“ gaid policy are as below specified, said Tnsurance terminating March 17th, 1861, at noon.

NO. 2. 8900.
“ By this policy of insurance the New Englaad Fire and Marine Insurance Company, in consideration $900 tu them
¢in hand paid by the assurcd herein named, the receipt whereof is hereby acknowiedged, do insure M. A. Wetmore anl
187 ¢ Charles Long, of Galesburg, Knox County, IIL, against loss or damage by fire t» the amount of $900, for one yeiwr on
¢ their morigage interest on a boardiny house on the west side of Depot street in said Galesburg, on Lot 8 and Block 52, and the
“gaid company for the consideration aforesaid,hereby promise and agree to make good to the assured, their executors, admins
“ jstrators and assigns, all such loss or damage not exceeding in amount the sum insured as shall happen by fire to the pro-
« perty as above specified from the 17th March 1859(at 12 o’clock at noon)until 17th March 1860,(at 12 o'clock at ncon)&e.,&c.
& In witness whereof the New Engl and Fire and Marine Insurance Company have caused these presents to be signed by
 their Presidentard attested Ly their Secretary in the city of Hartford. - N. M. WATERMAN, President,
Geo. D. JewerTt, Secretary.
“Countersigned at Galesburg this 19th day of March 1859. J. P. Donryax, Agent.

«The New England Fire and Marine Insurance Company hereby consent that the interest of M. A. Wetmore in the
¢t within policy, subject to all the terms and conditions therein mentioned and referred to, be assigned to Charles Long
 Galesburg, March 31, 1859. J. P. Doryay, Agent.”

“ For value received I hereby transfer assign and set over unto Charles Long and his assigns all my title and
« intcrest ia this policy, and all advantage to be derivel therefrom. Witness my hand and seal this 31st day of March,

£ 1859. M. A. WEI'MORE,
G. H. WEI'MORE.”

“ Janusay 26th, 1860, the said policy No. 2 was regularly assigned in writing to Stewart & Scroggs by Charles
“Long, which assignment was attachel to said policy, which has been lost, which assign'nantis regularly notel on the
 books of the Galesburg Agency.”

“New England Fire and Marine Tusurance Company, of Hartlord, Renewal Receipt No. 5, Gulesburg Agency,

159 Received of Stewart & Scroggs seven 50-100 dollars, being the premium on six hundred dollars, insured under policy
“No. 2, which is hereby continued in force for one year, to wit: From the 17th day of Murch 18060, until the 17th day
“of March 1861, at noon. N. M. WATERMAN, Presideut.
“ Gro. D. JewerT, Seeretary.” ;
“ Qountersigned at Galespurg, this 19th day of March, 186),
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J. P. Doxyay, Agent.
« And besides that insurance there was no additional insnrance made thercon, the whole cash value of the property

« g0 insured being our mertgage interest, amounted on the 14th day of March 1860 to the sum of $1422, 53-100 dollars,
« and interest up to this date, and there has been no paywent made on said mortgage s insured since the 14th day of
¢ March 1860. The building prior to our purchasing the wortgage, we do not know by whom, or whether it was occu-
“ picd at the date of the assignment of policy to us, and also the renewal on the 17th March 1860, and until the month of
140 ¢ April the house was vacant. Michacl Huestes occupied it for some five months, It was occupied by —~=— Button until
« the month of January, as a bearding housc and saloon, and by John Dempsey up to the 15th of February for the same
“ purpose. From and about the 15th February up to the time of the fireit was vnc-:mt and unoceupied, which fire occurred
“ on the night of the 9th day of March,near 12 o’clock,as we can leirn upon an inauiry; and how it originated is unknown
“to us, The said building was totally destroyed. That the statement of the particulars of the account of loss and facts set
« f>r(h in the above statement are believed to be just and true, and the mortgage specified abore belongs to us.
JOHN C, STEWART,
JOSEPII C. SCROGGS.”
« John C. Stewart and Joscph C. Scroggs having been duly sworn ard subseribed the preceding declaration ana
« pffidavit, I have in witness therecf set my hand and seal of office in the State, county, city, and date offorsaid.
(SEAL) J. B. BOOGS, Notary Public.
141 STATE OF ILLINOIS, %
SS

County oF Kxyox,
CITY OF GALESBURG.

«], J.B. Boggs, a Notary Public in and for said city and county, residing most contiguous to the property of John
« 0. Stowart and Joseph C. Scroggs insured as st forth in the preceding affidavit, cert ify that Iam not concerned in that
« Joss or havo any claim, either as a creditor or otherwise, or related to the insured or sufferers, and tkat I am acqrainted
« with the character and circumstances of Stewart & Scroggs, having made diligent inquiry into the facts set forth in the
“ foregoing statement, and believe and know that they really by misiortune, without fraud or evil practice, sustaincd by
# the described fire, loss and damage lo the amount of $600, the sum stated in the affadavit of 1 ss. In testimony whereof

« T have hereunto set my hand and official seal, this 20th day of March 18061. J. B. BOGGS,
[L.S.] Notary Public,
n « Defendants then swore as a witness Zlenry Moore, who stated he knew the property in controversy ; knew what

& {he building was used for at the time of the fire—-Premises had been used for a Saloon from July 1860, to the latter
¢ part of the winter of 18G1. Beer, candy, and such articles as are usually kept in a Saloon were sold there ; they used
«in the bnildiny glass lamps with fluid. Iouston opened first in patt of the building ard kept a shoo shop, a Sweed
«man kept in the other part of the butlding « Saloon,then. Button occupied it. I hure seen beer there, onze found a bottle of
W Whisky in the saloon ; 1 huce had « Warrant jor Battow for sclling whisky, and @ secarek warrant, and there was @ smull
& room in the rear ¢f the building wsed as @ stable, a part of the same building—have seen hay in that small reci, @ horse
tpas kept dn it during the winler of 1860 and 1861 adbout sir wonths ; there was hay awd groin in the rovm where th
« horse was hept, jor jeed, there was a sort of purtition er some boards up {n the room to keep the horse in. 1 have see
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“strang women there ; women of bad characler, at different times, have seen them there often. I was marshul of the
143 ¢ city ; haveseen the wowmen there as late as 10 o'clock at night ; their character was bad.”

Witness cross examined by plaintifls, and stated Button was there from four to six months, dont know whether
the same women remained there all the time, dont think he kept them there; Dempsey was the last occupant. The
building had bcen vacant for three or four months before the fire, Houstor kept there for a short time. Button was
there six months ; I should think he went there in the fall. Stable joined in rear of the building, a few boards were put
up in the rear room to keep the horse in; it wasa continuation of the same building ; was there in 1860 and 1861. But-
ton acknowledged liquor had been sold there,have sesn beersold there, know of cigars being sold there, Button called the horse
his own. I suppose he was there as a {enant. Women were often there, I considered them such as would take the advantage,
Liquors were precluded being sold in (he city, beer was sold there. The sign on the house being out 18 a doarding kouse

144 Defendants next swore Jegferson Farmer, who stated upon his voir dire: 1 have no inierest in the result of lhis:
suit; am general agent of the company. Have no contingent interest whatever, And then swore in chief without objec-
tion, that ho received the following letter from Mr. Dorman, purporting to come from Lanphere, one of the Plaintiffs
attorneys :

¢ Jefferson Palmer, Esq., General Agent N. E. Ins. Co.

“ Dr. Sir :—Your favor to Mr. Dorman in regard tu the claim of Stewart & Scroggs has been considered by them and
* they have directed me toanswer it, and accept of your propostion, ¢n condition that thay are notto be called on te pay

**any of the Court costs in obtaining the decrec. 'They have already commenced suit against your company, which will be
¢ withdrawn if this arrangement is completed. Respectfully Yours, G. C. Laxpmere.”

145 Isaw Stewart in July 1861, told him it was necessary for them to assign his mortgage interest to the cowpany,
and I received the letter from Mr. Lanphere in reply, and received the asssignment in Nov., 1861, dated Nov. 25th, 1861,
Which i as follows : “In the Knox County, Illinois, Circuit Court,Bill in Chancery to foreclose Mortgage, Decree of Fore-
“* closure, June 6th 1860, for $1422,53 and cost of suit. Charles L. Long, Complainant vs., William H. Marvel etal., De-
¢ fendant.

“In consideration of the sum of six hundered dollars, to us in hand paid by the New Englund Insurance Company.

* We John C. Stewart ard Jeseph C. Scroggs, assincs of the above mentioned mortgage and notes and of the said de-
¢ cree obtained in the said court, do hereby assign, transfer and set over unto the said Insurance Company without recourse
*“ to us, the above mentioned decree, notes and mortgage, and do her:zby fully authorize and empower the said Company
** to collect and receipt for the same.
146 ** Witness our hands and scals this 256th day of Nov., A. D., 1861. JNO. C. STEWART, [Seal.]
JOSEPI C. SCROGGS, ([Seal.]

I never saw the other assignments of the morlzage interest or decree, nor ona of Jrly 15th, 1861. I had a conver—
sation with Stewart and he procured an abstract of title and said he could not assign the mor(gage, that he bad no in~
terest in it, and that I had no right to demand it. I should have known if onc had been tendered the Company in July
1861, for I was at Galesburg, and saw Mr. Stewart there after t1e 15Lh of July, 1861, T tkink towards the last of the
month ; Stewart refused to assign mortgage interest in March, 1861, alse in July, 1861.

Cross examined by Plantiffs, Stated Stewart denied the right of the Comnpany to demand the assignment. He said
we had no right to claim it. T never submitted or showed the assignment sent me to the Company. He did not have
an absolute title. T received the assiznment the lutter partof the month bz mail. Am not certain whether it was from
Laophere, Stewart & Scroggs or Dorman. I have seen Mr. Waterman's letters for four years, haze never seen him write,

147 Defendent ncx(fn:\é‘;gﬂlcrrin Ransom, who state] that his recollection corroberated Mr. Farmer so far as Stewart's
denying the right of the company to demand an assignment of the rotesand mortgage. Also that Stewart said he could
not assign the morigage—not having any absolute title.  Farmer, Dorinan, Stewart, Ford and myself were present at that
conversation which T think was in March, 186°.

~ Defendent next gavc in evidence assignment s t out heretofore and testified about by Farmer, Signiture being ad-
mitted, also letter of G. C. Lanphere referred to and set out in Farmer's evidence, signature being admitted.
Defendant here vesled.
The plaintiff next offered in evidence withont objection the following letter :

Galesburg, July 234, 1860.
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“Hartrorp, CoNN., June 19th, 1861.
*Geo. C. Lanenkege, Esq. Galesburg, 11, Dear St ¢ bias %

“ Your favor of 14th inst., is at hand,have directed a Mr. Farmer to look over the 8. and S. matter again and report.
‘ Having insured S.and 3, as mortgagees, we expect when they are paid, they canso manage the title as to place this
‘‘ company (to the extent of its paymznt) on the same footing as themselves. If Mr. Long has becomo possessed of a judg«
‘*‘ment which stands in their way, it is for them to remove such disabilities as they have been requested to do. When
¢ they have so done, they will have no cause to complain. But until they show that they can give us a good title we

 want no investment in their mortgage. Truly Yours, N. M. WATERMAN, President.
149 The defendant then offered in cvidence without odjection the following letter of J. Far ner :

** CnicAaGo, GEN. AGexcy, July 17, 1861.
J. P. Doruax Bsq. Gulesburg, Ill. Dear, Sue: g i

“ We find it best to avoid iitigation if possible and therefore wish you to inquire of Messrs Stewart & Scroggs,
¢ whether they will assign and transfer to the New England Fire and Marine Insurance Company of Har{ford, Qonn.,
“the notes and mortgage and also the decree of sale in Chancery pertaining to the property on which they hold Policy
¢ No. 8 in smd Insurance Company, on conditon ot said Insurance Company paying thom the sum of $600, their
“ claim thereby, and of giving them a bond to refund to them all over the sum of $600, that may be realized from said
% notes, mortgage and decree of sale, Very Truly yours, JEFFERSON FARMER, Gen. Agent.”

This was all the evidence in in the case.

The Plaintiff asked the following instruction :

The Jury is instructed that the hitching of a horse in the building would not make the building more hazardous,
under the conditions of insurance, unless in addition it was used asa common stable, and {hereby brought within the con-
dition of the policy.

Defendant objected and excepted to the giving of said Instruction,

Defendant asked the following Instructions :

Gth. If the Jury believe from the evidence that the mortgaga interest in said premises and policy at the time of
¥ the firo had been assigned to Stewart & Scroggs, and the assignment of the policy consented to by the Insurance Co.,

‘uparp 3
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> and that the Phintiffs, Wketmore and Long, had no interest in seid mortgage or decrec at the time of the fire the Jur
& will find for Defendunt. ¥
151 6th. If the Jury believe from the evidence that the Plaintiff, Long and Whetmore were the owners of said mortgage

.g interest insured in said premises, at the time of the fire, and that upon this trial they have not proven that they made the
§ proofs to the defendant, as stated in Instruction No. 4, the Jury will find for the Defendant,

: . 8th. If t'he Jury beli.cve from‘ tho evidence that the said Stewart & Scroggs refused to make an unconditional as-
& asignment of said mortgage interest insured to Defendant at any time after tho fire, the Jury will find for Defendant,

= The Court refused to give Instructions No. 5, 6 and 8, and Defendant excepted,

Defendant also asked the following Instructions .

8d. If the Jury believe from the evidence, that on the 23d day of July, 1861, the said Stewart & Scroggs, through
152 their attorney, G. C. Lanphere, refused to assign to Defendant all their interest, without imposing conditions upon said
3 Defendant, in said assignnent, then the Jury will find for the Defendant, unless they believe from the evidence that the
Defendant afterwards and before the commencement of this suit, accepted an assignment of the mortgage interest in said
< property.
The Court refused to give said Insltruction No. 8 and Defendant excepted. But the Court gave said Instruction No
8 as modified by the Court, which is as follows:

8d. 1f the Jury believe from the evidence that on the 28d day of July, 1861, or at any other time after the fire
said Stewart & Scroggs, by themselves, or through their attorney, G. C. Lanphere, refused to assign to Defendant, all their
interest, without 1mposing unreasonable conditions upon said Defendant, 1n said assignment to said defendant, then the
Jury will find for Defendant, unless they believe from the evidence that the Defendant afterwards, and before the com-
158 mencemt of this suit, accepted an assignment of the mortga ;e interest in said property. But the fact that Stewart &
Scroggs insisted that they were not to be called on to pay any of the Court costs in obtalning a decree on the mortgage was
rot an unreasonable condition within the meaning of the first part of this Instruction.
To the giving of said instruction as modified the Defendant objected and excepted.
The Court, on motion of Defendant, gave the following instructions Nos. 1, 2 and 4.
1st. If the Jury believe, from the evidence, that a part of the building insured as a boardiny house, was used and
occupied as @ stable since the execution of said Policy, and before the fire, without the written consent of suid defendant,
the Jury will find for the Defendant.
2d. If the Jury believe, from the evidence, that spirituous liquors were kept in a shop for sale in said insured
building, without the consent of the Company in writing, after the exccution of said Policy, and before the fire occurred,
they will find for Dafendant.
4th. Unless the Jury believe, from the evidence or from the admissions made by Defendant and read to the Jury,
that the persons sustaining loss in the said building on said premises insured, gave notice in writing to said Company,
or theiragent, as soon after as possible, ang delivered as particular an account of their loss or damage, as the nature of
the case would admit, signed with their own hands, and accompanying the same with iheir oa h or affirmation, declaring
tke said account to be just and true, and showing what other, if any 1nsurance had been made on said property, ard
what was the whole cash value of the subject insured, and what was their interest therein, and in what general manneras to
trade,merchandize,or otherwise, the building insured,and the several parts thereof were occupied,if occupied at the time of the
loss, and who were the occupants of such building if occupied, and where and how the fire origiuated, so far as they know or
believed, and also, produce a certificate, under the hand and seal of a Magistrate, Notary Public, or Commissioner of Deeds,
most contiguous to the place of the fire, znd not concerned in the loss as a creditor. or otherwise, or related to the insured or
sufferers, £tating that he had examined the circnmstances attending the fire, loss or damago alleged,and that he was acquain-
155 ted with the character and circumstances of the insured,or claimants,and that he verily believed that they had by misfortune
and without fraud or evil practice, sustained loss or damage on the interest insured in said property to the amount in such
certificate stated, which shall have been certified to by the said officer, the Jury will find for tho Defendant.
The cause wus then submitted to the Jury who returned the following verdict: ‘We the Jury find the issues for
# the Plaintiffis and assess their damages at the sum of six hundred and thirty-thiee dollars.
L. H. RITCHEY, Foreman."”
Defendant excepted to tho verdict and filed the following motion for a new trial and in arrest of judgment.

STATE OF ILLINOIS, sS Knox Circuit Court,
KNOX COUNTY. June Term, A. D. 1862.

156 George H. Wetmore, et al.

pasnss

VS Assumpset.
New England Fire and Marine Insurance Co.

The Defendant comes and moves the court for a new trial, and in arrest of judgment, for the following reasons,
to wit:

1st. Because the declaration shows upon its face that the Plaintiffs had no interest in the property insured at the
time of the fire. >

2d. Because George . and Mary A. Wetmore had assigned their interest in the Policy and Mortgage interest in

157 snid premises to said Long befere the fire and before the commencement of this suit, which appears in the declaration and

evidence.

8d. Because Stewart & Scroggs had the whole interest in said premises and Policy at the tim3 of the fire as is aver-
ed in the Declaration and proven upon trial.

3d. Because Stewart & Scaoggs had no mnterest in said promises at the time of the obtaining a Renewal Receipt
of said policy.

4th, Because the Court permitted Joseph C. Scroggs to testify as a witness in said cause upon the trial,

Bth, Because the Conrt permitted the Plaintiffs to givein evidence the Policy without the application.

6th. Because the Court permitted the Plaintiffs to give in ovidence an assignment to the New England Marine
and Fire Insurance Company tendered to Defendants and refused by them.

158 7th, Because Court permitted Plaintiffs to give in evidence an assignment to said Stewart & Scroggs dated July

7th 1860, executed by Charles Long.

8th. Because tue Court admitted in evidence a Renewal Receipl to Stewart & Scroggs, when they had no interest
in the premises at the time of its date.

oth. Because the Court admitted in evidence an agreement between the Defendant and Stewarl & Scroggs, and
declaration of appraisment without the attached proof of loss.
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10th.  Because the evidence did not show any proof of loss made by Plaintiffy to Defendant bofore the commenses |
ment of this suit, or at any other timo.
11th. Because the Court refused proper instructiors asked by defendant.
12th. Because the Court gave improper instructions for the plaintiffs,
18th. Because the Court refused instructions as asked by defendant, and gave them as modified by the Court,
14th. Bdeause the Court permitted improper evideace to go to tho jury,
159 16th.  Becauso the Court overruled the defendant's motion for a non suit,
16th. Becauso the verdict of thejury was against the evidence.
17th, Because the verdict was against the law.
18th. Because the verdict was against the instructions given by the Court. .
19th. Because the evidence proved conclusively that the building insured as a boarding house was changed
and a part of it occupied us a stabls and a horse kept in it for six months with hay and food for the horse during
the winter of 1860 and 1861. TYLER & RANSOM, Attorneys for Defendant,
160 The Court overruled the motion for new trial and in arrest of judgment, and rendered judgment on the verdict,
The defendent then and there objected and excepted, A. TYLER, Attorney for Appellant,
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April Term, A. D. 1863.

STATE OF ILLINOIS.

GEORGE H. WETMORE,
MARY A. WETMORE,
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)
- |
CHARLES LONG, ‘ by Appellee.

Appellees,
ads. f

NEW ENGLAND FIRE
AND MARINE INSU-’
RANCE COMPANY, |
J

Appellant.

Doucrass & Craie and
Grorce C. LANPHERE, At-
torneys for Appellees.

Paaus or Regorp.—On the 6th of November, 1856, Wm. H. Marvell executed
#7 notes to John Riggin to the amount of $2,000, and executed
~9 a mortgage on lot No. 3, block 52, in Galesburg, to Riggin,
4 March 10th, 1859. John Riggin assigned two of the notes

and the mortgage to M. A. Wetmore and Charles Long, on
the 19th day of March, 1859.
5%  The defendants issued their Policy to Wetmore and Long,
5z insuring their Mortgage Interest on the 25th of March, 1859,
M. A., and George H. Wetmore, her husband, assigned the
mortgage to Long, and endorsed the notes, on the 31st day of
2¢ March, 1859. Wetmore and wife assigned the Policy to
74 Long, with defendant’s assent. In February, 1860, Long sold
25-his mortgage interest to Stewart & Scroggs, and assigned
the policy to Stewart & Scroggs, with defendant’s consent.
%7 On 17th March, 1860, renewal receipt was issued to Stow-
art & Scroggs for one year, and during the year the fire oc-
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surred, and this suit is brought on the Policy 1or couecuon
of the loss.

1st. It is insisted that there canmot be any recovery in
this case, because prior to the fire a part of the building had
been used as a stable for a horse, during the time insurance
was in force,

Henry Moore testified that for about six months in winter
of 1860 and 1861, a part of the building was used for a sta-
ble for one horse, and had seen hay and grain there. The
building was vacant at time of the fire.

The language of the Policy as to the using and appropria-
ting the premises to nses not contemplated by the Policy
and Application, is as fullows: ¢ And it is agreed and de-
clared to be the true intent and meaning of the parties here-
to, that in case the above mentioned premises shall at any
time, after the making of and during the time this Policy
would otherwise continue in force, be appropriated, applied
or used to or for the burpose ot carrying on or exercising
therein, any trade or business or vocation denominated haz-
ardous or extra hazardous, or specified in the memorandum of
special hazards, in the terms apd conditions annexed to this
Policy, or for the purpose ot storing therein any of the arti-
cles, goods or merchandize in the same terms and conditions
denominated hazardous, extra hazwrdous, or included in the
memorandum of speeial hazards, except herein specially pro-
vided for or herearter agreed to by this company in writing,
to be added to or endorsed upon this Policy. Then and
from thenceforth, so long as the same shull be so appropria-
ted, applied or used, these presents shall cease, and be of no
force and effect.” This provisio: is not that the policy shall
be void in case the premises are s» used and employed, but
on the contrary it is declared and agreed to be the intent and
meaning of the parties that it shall be void, or in other
words, the insurance stand in obeyance during the period of
such use and occupation. But itis said that use is in viola-
tion of the first condition annexed to the Policy, which pro-
vides, “If after insurance is effected, either by the original
policy or by the renewal thereof, such buildings or premises
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shall be occupied in any way so as to render the risk more
hazardous than at the time of insuring, or if the risk be in-
creased by any means whatever, within the control of the as-
sured, such insurance shall be void, and of no effeet.”

Ts this condition to apply to this case after the increased
risk has ceased? In order to ascertain this, we must go to
the contract of the parties. By the express terms of the
policy we find that this condition is not to apply. The pol-
icy reads :

¢ And that this policy is made and accepted in reference to
the terms and conditions hereto annexed, which are to be
used and resorted to in order to explain the rights and obli-
gations of the parties hereto, in all cases not herein otherwise
especially provided for.”

This provision excludes the idea that the conditions aro to
govern in a case specially provided for in the face of the Pol-
icy.

The conditions are a part of the contract of Insurance, so
far as the contract of the parties make them so, and no far-
ther. This condition is not to be resorted to in this case
then, because the contract of the parties, expressed in the
face of the Policy, is 7ot that the Policy shall be absolutely
void, in the case named, but suspended, or held in obeyance
only, so long as the increased risk shall continue. If the
condition is to operate then, it must be construed with the
other aud further provisions in the Policy, and thus the con-
ditions will be qualified by the further provision in the poli.
icy, and then both provisions are reconcilable and consistent
with each other, and this use of the building will not avoid
the Policy, for the proof shows that the building was vacant
for the space of three or four months prior to the fire. See
evidence of Moore.

If the condition is to govern, then, a part of the Policy is
to be excluded, for the purpose of giving effect to the condi-
tion 8o as to avoid the Policy in this respect. It was held
that the Policy was not avoided in a paralel case. In that
Policy It was provided:'flmt. if the building should be appro-
priated, applied or used to or for the purpose of keeping or
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»  storing therein extra hazardous articles, then, and so long as
# the building should be so used, the Policy should cease and
/ be of no further effect. During the existence of the Policy
this provision had been violated, by storing or using the
building otherwise than permitted, but it was not so used at
the time of the fire. It was held that the Policy was good.
[Lounsburry versus Protection Ins. Co., 8 Conn., 459.]

In opposition to the case last cited, the court is referred to
a case decided in New York, 3 Selden, 530. In this the de-
cision of the court is placed on the ground that the contract
was a warranty, that the building should not be used in a
manner not permitted, or contemplated in the contract. We
think the putting of the reason for this decision on this
ground, is not founded in reason, forwe cannot see how
there cqn be a warranty, without a contraet, and surely it is
no part of the Policy or conditions, that the building should
not be appropriated or 2pplied, &e., but only, that in case it
ghould be so used, then, for the time being, the Policy
should be void. It would seem that the case was not in such
a condition before the court, as to call for a decision of this
character. The Defendant offered to prove that there was
in the building, at thetime of the fire, articles prohibited,
and the court refused the evidence, and for zhis reason the
judgment was reversed. As to all that is said about u war-
ranty, the decision is a mere dicta. There is nothing in the
Policy, or conditions, or applications, that makes any part
thereof warrantees, on the part of the assured.

No mere representation, made by the assured, is a war-
ranty. [Hall versus Howard Ins. Co., 1% Barbour N. Y.,
383.

Tt is not every increase of Risk that will avoid the Policy.
[Joice vs. Maine Ins. Co., 45 Maine 168.]

The hitching of a horse, in the building insured, was tem-
poray, and not habitual, and therefore does not avoid the
Policy. There is no proof of the storeing of any combustible
s, material for any length of time. [See evidence of Moore.]

[Dobson & Sotheby, 1 Moody and M. 90, (22 E. C. L. 481)
897. Moore vs. Protection Ins. Co., 29, Maine 97. O’Neil

5
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ve. Buffalo Ins. Co., 3 Comstock N. Y. 122. Hynds vs.
Schenectady Co. M. Ins. Co., 16 Barbour N. Y., 119.
Whether the risk had been increased, or whether the
building had been so used as to increase the risk, was a ques-
tion of fact for the juty, and its finding on that point cannot
be be disturbed. [Tyler vs. Aitna Ins. Co. 12 Wendell

. 507. Farmer’s I. & L. Co. vs. Snyder, 16 Wendell N,

Y. 481. Grant vs. Howard Ins. Co., 5 Hill N. Y,
10. Percival vs Maine M. M. Ins. Co., 33 Maine 242,
Gamwell vs. Merchant’s F. M, Ins. Co., 12 Cushing 167
Curry vs. Commonwealth Ins. Co., 10 Pick. 535, 29 Maine
97, & Mass., 330.]

Itis insisted that liquor was found in the building, and
that it is prohibited by the conditions, and therefore the Pol-
icy is void. I cite Raferty vs. New Branswick F. Ins. Co.,
8 Harrison N. J. 480.

This suit is brought for the benefit of the assignee of a
mortgage interest, and the assignment was made with the
consent of the Defendants.

«If a Policy has beeu assigned to a mortagee of the mort-
gaged premises, with the assent of the company, a violation
of the conditions, such as would avoid the Policy in the hands
of the original insured, will not prevent the mortgagoZ
from recovering to the extent of his interest.” 7 Barb. N.
Y. R. 570. See also 2 Gray Mass, 216, 9, Wen. N. Y. 404.
19 Barb. N. Y. 442.

« Where a Policy has beeu assigned with the consent of
company, it is no longer in the power of assignor to do any-
thing to impair the validity of the Policy in the hands of the
assignee. [42 Maine R. 221.] Assured not responsible
for the acts of others.

« Where assured represented in his application that wa-
ter casks in the insured building were constantly kept full, .
held that the negligence of assured’s servants, in not keep-
ing them full, contrary to assured’s orders to have them kept
full, would not avoid the Policy.” 12 Cush. Mass. 416, 541,
3 R. I. 102, 8 Gray Mass, 566 ; 16 Md. R. 377.

« A negligence of the insured’s servants, or agents, does
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not, in the absence of fraud, prevent recovery on the Policy.”
31 Maine 219 ; 1 Duer N. Y. 371 ; 16 Barb. N. Y. 1195 1
Selden N. Y. 469; 1 Sumner U. 8. C. C. 434; 13 Barb. N
Y. 234.

. Neither docs the nwhge‘nce, or acts, of the tenant affect
the right of the landlord to recover. 2 Gray Mass. 221; 6
Gray Mass. 185; Padelford vs. Providence M. Ins. Co. 3 R.
1. 102.

Policy not avoided by the building being unoccupied at
time of fire. 45 Maine 168.

Tt is insisted that the Plaintiffs in this suit had no interest
in the subject of Insarance, and therefore no recuvery can be
had in their names.

First, the proposition is not correct in fact, for both notes
were endorsed by George H. Wetmore and Mary A. Wet-
more, and they had an interest in the insurance as endorsers
of the notes, and George II. Wetmore, being a stranger to
the notes, by endorsing the same, was liable thereon as guar-
antor, and as such, interested in obtaining satistaction of the
notes with the insurance money.

This Policy was assigned by Wetmore to Long, and by
Long to Stewart and Seroggs, and with the assent of the
Defendant, and it is well settled that an action cannot be
maintained on an Insurance Policy, in the name of the as-
signee, and that it can be maintained in the name of the in-
cured. 8 Hill N. Y.8%; Compton vs. Jones, 4 Cowen 13
1 Chitty’s pleadings, 9, 10; Inness vs. Dunlap, 8 Tenn. R
595 ; Currier vs. Hodgson, 3 New [ampshire, 82.; Higgins
V8. Dannel] 4 N. Hampshire, 69 ; Skinner vs. Somers, 14
Mass, 107; Mowry vs. Todd, 12 foss 281 ; Crocker vs.
Whiting, 10 Mass., 316 ; Dubois vs. Doubleday, 9 Wendell,
317 ; Chitty on Gontracts, 614, note 1, 5 Amer. edi.; Gran-
ger vs. Howard Insurance Co. :

The Policy in this case never contomplated an action in
the name of the assignee. 3 HillN. Y., 88.

There is no exception to the rule, at Common Law, that
the action must be brought in the name of the assured, un-
less there is a proyision in the Policy, charter or by laws, au-
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thorizing an action in the name of the assignee. The follow-
ing cases authorize it for some une or more of the reasons
stated. In N. Y. under the Code I think it different. 3
Hill, 88 ; Mann vs. Herkimer Co. M. Ins. Co., 4 Hill, 187;
Bodle vs. Chenango Co. M. Ins. Go., 2 Comstock N. Y, 53,
Ketchum vs. Protection I. Co., 1 Allen, N. B., 136 ; Couover
vs. M. Ins. Co., 3 Denio, 254, 1 Comstock N. Y., 290; Fol-
som vs. Belknap Co. M. Ins. Co., 10 Foster, N. H.,231.  Pea-
body vs. Washington Co. M. L. Cov., 20 Barbour N. Y.
339, 38, N. H. 232.

It is clear that where a Policy is assigned, with the assent
of the company, the action must be brought in the name of
the assured ; and it is equally clear that the assured cznnot
deprive the assiguee of his right to the insurance money, by
conveying the property and divesting Limself of all interest,
so that the general proposition that the plaintiff must have an
interest in order to allow the action.to be prosecuted in his
name, is not tenable in all cases. If it were then the as-
sured, by conveying, the property, could defeat a recovery
altogether in case of an assignment. Bragg vs. New Eng-
land M. F. Ins. Co., 5 Foster N. II., 289.

Two were insnred ; one sold his interest in the property
to the other ; held that the action must be in the name of
both. Tate vs. Citizens’ M. Tus. Co., 13 Gray, Mass., 79;
Tillow vs. Kingston M. Ins. Co., 1 Sclden N. Y., 405; Hobbs
& Hewly vs. Memphis Ins. Co., 1 Sneed, 444, 22 Ill; Dix
vs. Mercantile Ins. Co., 272, may be cited against a recovery
on the ground of interest ; that decisivn, as anplicable to the
facts of that case, is upheld by numerous cases. "But it does
not, on that question, apply to this, There the assignment
that divested the interest, was in violation of a condition of
Insurance, and avoided the policy. Llere the defendants ex-
tend and continue the policy, knowing that the original in-
surers had, before then, parted with all their interest. It
does not follow because the Insurer can not sue in his nams,
that an assignee cannot sue in his name. This is shown in
numerous eases. .

In this case, the mortrage and notes were assigned to Long
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and Mary Wetmore and the policy given to them, as owners of
the mortgago interest, and the notes and mortgage assigned

10k bY M, A. Wetmore and George H., her husband, to Long, and
////' the policy assigned to Long by them with the assent of the

company, and afterwards the notes, mortgage, Decree in Chan_

/4y cery sold to Stewart & Scroggs, prior to the date of rencwal

/0

¢ receipt, and the policy assigned to them with assent ofthe com-
pany, and after the expiration of the policy, while Stewart &
Scroggs were the owners of the mortgage interest, Stewart
& Scroggs paid the premium on $600, and procured a ro-
newal receipt, by the terms of which, the original policy was
extended one year. An action will lie on the receipt in the
name of Stewart & Scroggs, or it will lie on the original pol-
icy, on which is the question It it lies on the receipt, then
it must be that the receipt is a contract within itself, to insure
and indemnify against fire, &e. Does it contain within itself
any agreement except that it revives and continues in force
the old policy for one one year ¢ Ifit revives and continues
the old policy, then it does so, for all purposes, as fully
as it was in force before it expired. It continues it for the
benefit of Stewart & Scroggs. If an action cannot be main-
tained in the name of Long and M. A. Wetmore, and George
H., her husband, then there must be sume rule or contract in
the case, by which Long and Wetmore’s names are excluded
from the policy, and Stewart & Scroggs substituted, for if the
old policy is not the contract of Insurance, then there is no
contract, and Stewart & Scroggs are defranded out of their
money.

As we have already seen, when the chaiter or poliey pro
vides that in case of an assignment the assignee may, on cer-
tain terms, be let into and substituted to all the rights of the
original party, on the fulfillment of the conditions, and aftter
confirmation by the company, the assignee may, and must,
bring suit in his own name. Why? Because then the con-
tract of Insurance is with him alene, it is because the con-
tract is that it shall be so.

« An insurance was effected by a father and two sons, nnder
name of J. McGowen & Sons, for one year, with a covenant
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that it should continue as long as the premium was paid and
accepted. The father retired from the firm during the year,
and the business was conducted by the two sons, under the
same style. The day before the policy expired, the premium
for the second year was paid, and a renewal receipt given on
the policy, stating that the company had received the premi-
am from J. McGowen & Sons, under policy No. 12704, which
is hereby continued in force for another year. The compa-
ny had no knowledge of the change of the firm. Fire with-
in the year. Action in the name of the two sons. Held
first, that the renewal receipt was not a parol and new con-
tract, with other parties, on which action of assumpsit may
be brought, but was simply an extension for another year of
the original sealed instrument, and the plaintiff’s, not being
the covenantees, cannot maintain an aetion of covenant upon
the policy. Second, thatno action can be maintained on the
contract, except by the parties insured. Itis a joint contract,
and no one of the parties can sue alone. Baltimore F. Ins.
Co. vs. McGowan, 16 Maryland, 47.”

It is objected that Stewart & Scroges had no interest in
the mortgago, at the date of renewal receipt. The re-
ceipt is dated March 17th, 1860. J oseph C. Scroggs testified
that he and Stewart purchased the mortgage interest as ecarly
as February, 1860. The assignment in evidence signed by
Long was dated July 7th, 1860, but the evidence of Boggs
shows that the prior agreement was then surrendered.

Tt is insisted that Stewart & Scroggs failed and refused to
assign the mortgage interest. The cvidence of Josiah Gale
and J. C. Scroggs, shows the tender of assignment, July
15th, 1861. Evidence of L. Douglass a tender Jan. 16th,
1862, and the defendants proved one in their hands, dated
Nov. 25th, 1861, by evidence of Farmer.

Ono was tendered July 15th, 1861, and the letter of the
General Agent required one July 17th, 1861.

It is objected that the court erred in allowing J. C. Scroggs
to be sworn in chief, on the ground that he was interested ;
but when his evidence upon wvoir dire is understood and
properly applied, it shows he has no interest.
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It only appears that he might have had an interest when
the assignment of his interest in the policy, with his interest
in the notes, mortgage and decree are confounded. He had
assigned his interest in the policy to McFarland, and his in-
terest in notes, mortgages and decree to defendants, and it
so appeared before the jury. That being the case he had no
interest. It is objected that the court erred in allowing the
policy to go in evidence without the application. It is a suf-
ficient answer to say that the application was not nccessary
to make out the plaintiff’s case. It is objected that the comt
erred in allowing the assessmeat of damages to be put in
evidence, without putting in evidence the proof of loss, (that
happened to be attached to it.) It is enough to say, that the
proof of loss was admitted by stipulation, and need not to be
proved otherwise. The same proof of loss was afterwards
put in by defendant. It is objected now, for the first timer
that the proof of loss is insuflicient.

MecMaster vs. Westchester Co. M. Ins. Co. 25, Wendell
379 ; Friemans Ins. Co. vs. Crandall, 33 Alabama 9 ; Francis
vs. Summerville M Ins. Co. 1 Duch N. J. 78, Kermchan vs.
N.Y.B. F. Ins. Co. 17, N. Y. 428.

There was but one instruction given for the plaintiff; and
jt is insisted that it is erronous. There is nothing prohibited
enly that which is specified ; and a horse is not claimed as
hazardous, therefore putting a horse there, would not in-
erease the hazard under the conditions. It it was not used
as a common stable, then the use was not prohibited, and
the case was not within the condition. The instruction was
clearly right. The fifth instruction of defendant is by this
brief, and authorities already shown, not to be the law of
the case. The sixth instruction should not have been given,
and was properly refused, because there: was no proof tend-
ing to show that the plaintiffs had the interest indicated. .

The third instruction, as asked, was properly refused.

By the conditions of the policy, Stewart & Scroggs were
only bound to assign as much of the mortgage debt as would
be sufficient to cover the amount insured; for this reasom
the instruction was wrong, for it if given, would have in-
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structed the jury that Stewart & Scroggs were bound to as-
sign the entire mortgage debt. The modification is clearly
correct ; for having asstgned the claim it should not be pros-
ecuted at their costs; from that time defendants would oc-
cupy their position.

The 1st, 2d and 4th instructions given for defendants, we
think, presented this case as strongly for the defendant as
the case authorizes, and that there is no error in instructions
only as against the plaintiff.

The record does not show that the démurrer was sustained
to defendants—2, 3, 4, 5 and 6 pleas, and leave to amend ;
this is shown by stipulation on file, and, perhaps, copied by
the clerk into record,

If any question is made about demurrer going back to de-
claration, then the record shows leaye to amend— the defen-
dant agreeing not to demur. The abstract does not show
the pages of record.

Doucrass, CralG & LVNPHERE,
Attys for Appellees.
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cwrred, and this suit is brought on the Policy for collection -
of the loss.

1st. It is insisted that there cannot be any recovery in
this case, because prior to the fire a part of the building had
been used as a stable for a horse, during the time insurance
was in foree.

Henry Moore testified that for about six months in winter
of 1860 and 1861, a part of the building was used for a sta-
ble for one horse, and had seen hay and grain there. The
building was vacant at time of the fire.

The language of the Poliey as to the using and appropria-
ting the premises to uses not contemplated by the Policy
and Application, is as fullows: ¢ And it is agreed and de-
clared to be the true intent and meaning of the parties here-
to, that in case the above mentioned premises shall at any
time, after the making of and during the time this Policy
would otherwise continue in force, be appropriated, applied:
or used to or for the purpuse of carrying on or exercising
therein, any trade or business or vocation denominated haz-
ardous or extra hazardous, or specified in the memorandum of
special hazards, in the terms and conditions anncxed to this
Policy, or for the purpose of storing therein any of the arti-
cles, goods or merchandize in the same terms dnd conditions
denominated hazardous, extra hazardous, or included in the
memorandum of special hazards, except herein specially pro-
vided for or herearter agreed to by this company in writing,
to be added to or endorsed upon this Poliey. . Then and
from thenceforth, so long as the same shall be so appropria-
ted, applied or used, these presents shall cease, and be of no
force and effect.” This provision is nut that the policy shall
be void in case the premises are s» used and employed, but
on the contrary it is declared and agreed to be the intent and
meaning of the parties that it shall be void, or in other
words, the insurance stand in obeyance during the period of
such use and occupation.. But itis said that use is in viola-
tion of the first condition annexed to the Policy, which pro-
vides, “If after insurance is effected, either by the original
policy or by the renewal thereof, such buildings or premises



7

7

4

/4

1

[31]
shall be occn pied in any way so as to render the risk more
hazardous than at the time of insuring, or if the risk be in-
creased by any means whatever, within the control of the as-
sured, such insurance shall be void, and of no effcet.”

Is this condition to apply to this case after the increased
risk has ceased? In order to ascertain this, we must go to
the contract of the parties. By the express terms of the
policy we find that this condition is not to apply. The pol-
icy reads:

“ And that this policy is made and accepted in reference to
the terms and conditions hereto annexed, which are to be
used and resorted to in order to explain the rights and obli-
gations of the parties heretu, in all cases not herein otherwise
especially provided for.’

This provision excludes the idea that the conditions are to
govern in a case specmll) ‘provided for in the tace of the Pol-
icy.

The conditions are a part of the contract of Insurance, so
far as the contract of the parties make them so, and no far-
ther. This condition is not to be resorted to in this case,
then, because the contract of the parties, expressed in the

‘face of the Policy, is 20t that the Policy shall be absolutely

void, in the case named, but suspended, or held in obeyance
only, so long as the increased risk shall continue. If the
condition is to operate then, it must be construed with the
other and farther provisions in the Policy, and thus the con-
ditions will be qualified by the further provision in the poli_
icy, and then both provisions are reconcilable and consistent
with each other, and this use of the building will not avoid
the Policy, for the proof shows that the building was vacant
for the space of three or four months prior to the fire, See
evidence of Moore.

If the condition is to govern, then, a part of the Policy is
to be excluded, for the purpose of giving effect to the condi-

_ tion 8o as to avoid the Policy in this respect. It was held

that the Policy was not avoided in a paralel case. In that
Policy It was providedfthat if the building should be appro-
priated, applied or used to or for the purpose of keeping or
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4 storing thierein extra hazardous articles, then, and so long as
+ the building should be so used, the Policy should ccase and
4 be of no further effect.’’ During the existence of the Policy

this provision had been violated, by storing or using the
building otherwise than permitted, but it was not so used at
the time of the fire. It was held that the Policy was good.
[Lounsburry versus Protection Ins. Co., 8 Conn., 459.]

In opposition to the case last cited, the court is referred to
a case decided in New York, 3 Selden, 530. In this the de-
cision of the court is placed on the ground that the contract
was a warranty, that the building should not be used in a
manner not permitted, or contemplated in the contract. We
think the putting of the reason for this decision on this
ground, is not founded in reason, for we cannot see how
there can be a warranty, without a contract, and surely it is
no part of the Policy or Gonditions, that the building should
not be appropriated or applied, &e., but only, that in case it
should be so used, then, for the time being, the Policy
should be void. It would seem that the case was not in such
a condition before the court, as to call for a decision of this
character. The Defendant offered to prove that there was
in the building, at thetime of the fire, articles prohibited,
and the court refused the evidence, and for zhss reuson the
judgment was reversed. As to all that is said about u war-
ranty, the decision is a mere dicta. There is nothing in the
Policy, or conditions, or applications, that makes any part
thereof warrantees, on the part of the assured.

No mere representation, made by the assured, is a war-
ranty. [Hall versus Howard Ins. Co., 14 Barbour N. Y.,
383.

It is not every increase of Risk that will avoid the Policy.
[Joice vs. Maine Ins. Co., 46 Maine 168.]

The hitching of a horse, in the building insured, was tem-
poray, and not habitual, and therefore does not avoid the
Policy. There is no proof of the storeing ot any combustible

/4~ material for any length of time. [See evidence of Moore.]
[Dobson & Sotheby, 1 Moody and M. 90, (22 E. C. L. 481)
82%7. Moore vs. Protection Ins. Co., 29, Maine 97. O’Neil
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ve. Buffalo Ins. Co., 3 Comstock N. Y. 122. Hynds vs.
Schenectady Co. M. Ins. Co., 16 Barbour N. Y., 119.

‘Whether the risk had been increased, or whether the
building had beea so used as to increase the risk, was a ques-
tion of fact for the jury, and its finding on that point cannot
be be disturbed. [Tyler vs. Atna Ins. Co.12 Wendell
507. Farmers I. & L. Co. vs. Snyder, 16 Wendell N,
Y. 481. Grant vs. Howard Ins. Co., 5 Hill N. Y.
10. Percival vs Maine M. M. Ins. Co., 388 Maine 242,
Gamwell vs, Merchant’s F. M, Ins. Co., 12 Cushing 167.
Curry vs. Commonwealth Ins. Co., 10 Pick. 535, 29 Maine
97, 4« Mass., 330.]

It is insisted that liquor was found in the building, and
that it is prohibited by the conditions, and therefore the Pol-
icy is void. I cite Raferty vs. New Brunswick F. Ins. Co.,
8 Harrison N. J. 4560.

This suit is brought for the benefit of the assignee of a
mortgage interest, and the assignment was made with the
consent of the Defendants. ]

«If a Policy has beeu assigned to a mortagee of the mort-
gaged premises, with the assent of the company, a violation
of the conditions, such as would avoid the Policy in the hands
of the original insured, will not prevent the mortgage¢
from recovering to the extent of his interest.” 7 Barb. N.
Y. R. 570. See also 2 Gray Mass, 216, 9, Wen. N. Y. 404.
19 Barb. N. Y. 442.

“ Where a Policy has beeu assigned with the consent of
company, it is no longer in the power of assignor o do any-
tking to impair the validity of the Policy in the hands of the
assignee. [42 Maine R. 221.] Assured not responsible
for the acts of otbers.

« Where assured represented in his application that wa-
ter casks in the insured building were constantly kept full,
held that the negligence of assured’s servants, in not keep-
ing them full, contrary to assured’s orders to have ther kept
full, would not avoid the Policy.” 12 Cush. Mass. 416, 541,
3 R. I. 102, 8 Gray Mass, 566 ; 16 Md. R. 377.

« A negligence of the insured’s servants, or agents, does
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not, in the absence of fraud, prevent recovery on the Policy.”
31 Maine 219 ; 1 Duer N. Y. 371 ; 16 Barb. N. Y. 11935 1
Selden N. Y. 469; 1 Sumner U. S. C. C. 434; 13 Barb. N.
Y. 234.
» Neither doecs the negligence, or acts, of the tenant affect
the right of the landlord to recover. 2 Gray Mass. 221; 6
Gray Mass. 185 ; Padelford vs. Providence M. Ins. Co. 3 R.
I. 102.

Policy not avoided by the building being unoccupied at
time of fire. 45 Maine 168.

It is insisted that the Plaintiffs in this suit had no interest
in the subject of Insarance, and therefore no recovery can be
had in their names.

First, the proposition is not correct in fact, for both notes
were endorsed by George H. Wetmore and Mary A. Wet-
more, and they had an iuterest in the insurance as endorsers
of the notes, and George I. Wetmore, being a stranger to
the notes, by endovsing the saie, was liable thereon as guar-
antor, and as such, interested in obtaining satistaction of the
notes with the insurance money. :

This Policy was assigned by Wetmore to Long, and by
Long to Stewart and Scroggs, and with the assent of the
Defendant, and it is well settled that an action cannot be
maintained on an Insurance Policy, in the name of the as-
signee, and that it can be maintained in the name of the in-
gured. 3 Hill N. Y.8%; Compton vs. Jones, 4 Cowen 13;
1 Chitty’s pleadings, 9, 10; Inness vs. Dunlap, 8 Tenn. R,
595 ; Currier vs. Hodgson, 8 New Ilampshire, 82.; Higgins
vs. Dannell, 4 N. Hampshire, 69 ; Skinner vs. Somers, 14
Mass, 107; Mowry vs. Todd, 12 Mass., 281; Crocker vs.
Whiting, 10 Mass., 316 ; Dubois vs. Doubleday, 9 Wendell,
317 ; Chitty on Gontracts, 614, note 1, 5 Amer. edi.; Gran-
ger vs, Howard Insurance Co.

The Policy in this case never contemplated an action in
the name of the assignee. 3 HillN. Y., 88.

There is no exception to the rule, at Common Law, that
the action must be brought in the name of the assured, un-
less there is a proyision in the Policy, charter or by laws, au-
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thorizing an action in the name of the assignee. The follow-
ing cases authorize it for some one or more of the reasons

stated. In N. Y. under the Code I think it different. 3

Hill, 88 ; Mann vs. Herkimer Co. M. Ins. Co., 4 EHill, 187;

Bodle vs. Chenango Co. M. Ins. Go., 2 Comstock N. Y., 53,

Ketchum vs. Protection I. Co., 1 Allen, N. B.,136; Counover
vs. M. Ins. Co., 8 Denio, 254, 1 Comstock N. Y., 290; Fol-

som vs. Belknap Co. M. Ins. Co., 10 Foster, N. H.,231. Pea-
body vs. Washington Co. M. L Co., 20 Barbour N. Y.

339, 38, N. II. 232.

It is clear that where a Policy is assigned, with the assent
of the company, the action must be brought in the name of
the assured ; and it is equally clear that the assured cznnot
deprive the assignee of his right to the insurance money, by
conveying the property and divesting himself of all interest,
50 that the general proposition that the plaintiff must have an
interest in_order to allow the action to be prosecuted in his
name, is not tenable in all cases. If it were then the as-
sured, by conveying, the property, could defeat a recovery
altogether in case of an assignment. Bragg vs. New Eng-
land M. F. Ins. Co., 5 Foster N. ., 289.

Two were insnred ; one sold his interest in the property
to the other ; held that the action must be in the name of
both. Tate vs. Citizens’ M. Ins. Co., 18 Gray, Mass., 79 ;
Tillow vs. Kingston M. Ins. Co., 1 Selden N. Y., 405; Hobbs
& Hewly vs. Memphis Ins. Cu., 1 Sueed, 444, 22 Ill; Dix
vs. Mercantile Ins. Co., 272, may be cited against a recovery
on the ground of interest ; that decision, as applicable to the
facts of that case, is upheld by numerous cases. But it does
not, on that question, apply to this, There the assignment
that divested the interest, was in wiolation of a condition of
Tnsurance, and avoided the policy. llere the defendants ex-
tend and continue the policy, knowing that the original in-
surers had, before then, parted with all their interest. It
does not follow because the Insurer can not sue in his name,
that an assignee cannot sue in his name. This is shown in
numerous cases.

In this case, the mortzage and notes were assigned to Long
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and Mary Wetmore and the policy given to them, as owners of
the mortgage interest, and the notes and mortgage assigned
by M. A. Wetmore and George H., her husband, to Long, and
the policy assigned to Long by them with the assent of the
company, and afterwards the notes, mortgage, Decree in Chan_
cery sold to Stewart & Scroggs, prior to the date of rencwal
receipt, and the policy assigned to them with assent of the com-
pany, and after the expiration of the policy, while Stewart &
Scroggs were the owners of the mortgage interest, Stewart
& Scrogges paid the premium on $600, and procured a re-
newal receipt, by the terms of which, the original policy was
extended one year. An action will lie on the receipt in the

name of Stewart & Scroggs, or it will lie on the original pol-
icy, on which is the question  If it lies on the receipt, then

it must be that the receipt is a contract within itself; to insure

and indemnify against fire, &c. Does it contain within itself
any agreement except that it revives and continues in force

the old policy for one one year ? If it revives and continues

the old policy, then it does so, for all purposes, as fully

as it was in force before it expired. It continues it for the

benefit of Stewart & Scroggs. . It an action cannot be main-

tained in the name of Long and M. A. Wetmore, and George

H., her husband, then there must be sume rule or contract in

the case, by which Long and Wetmore’s names are excluded

from the policy, and Stewart & Scrozgs substituted, for if the

old policy is not the contract ot Tusurance, then there is no

contract, and Stewart & Scroggs ave detrauded out of their

money.

As we have already seen, when the chaiter or policy pro
vides that in case of an assignment the assignee may, on cer-
tain terms, be let into and substituted to all the rights of the
original party, on the fulfillment of the conditions, and after
confirmation by the company, the assignee may, and must,
bring suit in his own name. Why? Becaunse then the con-
tract of Imsurance is with him alene, it is because the con-
tract is that it shall be so.

« An insurance was effected by a father and two sons, nnder
name of J. McGowen & Sons, for one year, with a covenant
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that it should continue as long as the premium was paid and
accepted. The father retired from the firm during the year,
and the business was conducted by the two sons, under the
same style. The day before the policy expired, the preminm
for the second year was paid, and a renewal receipt given on
the policy, stating that the company had received the premi-
um from J. McGowen & Sons,under policy No. 12704, which
is hereby continued in force for another year. The compa-
ny had no knowledge of the change of the firm. Fire with-
in the year. Action in the name of the two sons. Ield
first, that the renewal receipt was not a parol and new con-
tract, with other parties, on which action of assumpsit may
be brought, but was simply an extension for another year of
the original sealed instrument, and the plaintitt’s, not being
the covenantees, cannot maintain an action of covenant ujson
the policy. Second, that no action can be maintained on the
contract, except by the parties insured. [t is a joint contract,
and no one of the parties cun sue alone. Baltimore F. Ins.
Co. vs, McGowan, 16 Maryland, 47.”

It is objected that Stewart & Scroges had no interest in
the mortgage, at the date of renewal receipt. The re-
ceiptis dated March 17th, 1860. Joseph C. Scroggs testified
that he and Stewart purchased the mortgage interest as early
as Febrnary, 1860. The assignment in evidence signed by
Loug was dated July 7th, 1860, but the evidence of Boggs
shows that the prior agreement was then surrendered.

Tt is insisted that Stewart & Serogys failed and retused to
assign the mortgage interest. The evidence of Josiah Gale
and J. O. Scroggs, shows the tender of assignment, July
15th, 1861. Evidence of L. Douglass a tender Jan. 16th,
1862, and the defendants proved one in their hands, dated
Nov. 25th, 1861, by evidence of Farmer.

One was tendered July 15th, 1861, and the letter of the
General Agent required one July 17th, 1861.

It is objected that the court erred in allowing J. C. Scroggs
to be sworn in chief, on the ground that he was interested ;
but when his evidence upon woir dire is understood and
properly applied, it shows he has no interest.
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It only appears that he might have had an interest when
the assignment of his interest in the policy, with his interest
in the notes, mortgage and decree are confounded. He had
assigned his interest in the policy to McFarland, and his in-
terest in notes, mortgages and deeree to defendants, and it
so appeared before the jury. That being the case he had no
interest. It is objected that the court erred in allowing the
policy to go in evidence without the application. It is a suf-
ficient answer to say that the application was not neccessary
to make out the plaintiff’s case. It is objected that the cowrt
erred in allowing the assessmeat ot damages to be put in
evidence, without putting in evidence the proof ot loss, (that
happened to be attached to it.)) It is enongh to say, that the
proof of loss was admitted by stipulation, and need not to be
proved otherwise. The same proof of loss was afterwards
put in by defendant. It is objected now, for the first timer
that the proof of loss is insnfficient.

McMaster vs. Westchester Co. M. Ins. Co. 25, Wendell
379 ; Friemans Ins. Co. vs. Crandall, 33 Alabama 9 ; Francis
vs. Summerville’M Ins. Co. 1 Duch N. J. 78, Kermchan vs.
N. Y. B. F. Ins. Co. 17, N. Y. 428.

There was but one instruction given for the plaintiff, and’
it is insisted that it is erronous. There is nothing prohibited
only that which is specified ; and a horse is not claimed as
hazardous, therefore puiting a horse there, would not in-
ercase the hazard under the conditions. If it was not used
as a common stable, then the use was not prohibited, and
the case was not within the condition. The instruction was
clearly right. The fifth instruction of detendant is by this
brief, and authorities already shown, not to be the law of
the case. The sixth instruction should not have been given,
and was properly refused, because there was no proof tend-
ing to show that the plaintiffs had the interest indicated.

The third instruction, as asked, was properly refused.

By the conditions of the policy, Stewart & Scroggs were
only bound to assign as much of the mortgage debt as would
be sufficient to cover the amount insured; for this reason
the instruction was wrong, for it if given, would have in-
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structed the jury that Stewart & Scroggs were bound to as-
sign the entire mortgage debt. Tho modification is clearly
correct ; for having assigned the claim it should not be pros-
ccuted at their costs; from that time defendants would oc-
cupy their position.

The 1st, 2d and 4th instructions given for defendants, we
think, presented this case as strongly tor the defendant as
the case authorizes, and that there is no error in instructions
only as against the plaintiff.

The record does not show that the demurrer was sustained
to defendants—2, 3, 4, 5 and 6 pleas, and leave to amend ;
this is shown by stipulation on file, and, perhaps, copied by
the clerk into record,

If any question is made about demurrer going back to de-
claration, then the record shows leave to amend—the defen-
dant agreeing not to demur. The abstract does not show
the pages of reans? =

Dovcrass, Crarc & LANPHERE,
Attys for Appellees.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND D1IVISION,

APRIL TERM THEREOF, A. D. 1863.

NEW ENGLAND FIRE AND MARINE)
INSURANCE COMPANY ] :

vs. rAppeal from Know.

GEORGE H. WETMORE et al., for use of

JOHN McFARLAND. J

APPELLANTS' BRIEF AND AUTHORITIES.

Ist. This was an action of assumpsit commenced by George
H. Wetmore, Mary A. Wetmore and Charles Long vs. the appel-
lants, on a policy of insurance issued by them, March 19th,
1859, for one year, to Mary A. Wetmore and Charles Long, and
on a renewal receipt issued to Stewart & Scroggs, March 19ih,
1860, insuring them as assignees of John Riggin, who was a
mortgagee of lot 3, in block 52, Galesburg, Ill., as a dwelling
house, with some boarders. The notes and mortgage were as-
signed by Mary A Wetmore and George I. Wetmore, her hus-
husband, to Charles Long, with consent of the company, March
25th, 1859, and policy was assigned by Wetmores to Long with
consent of the company, March 31st, 1859. Long assigned pol-
icy to John C. Stewart and Joseph C. Scroggs, January 26th,
1860, with consent of the company. Long assigned all his in-
terest in notes and mortgage to Stewait & Scroggs. Assignment
in evidence is dated July Tth, 1860. They aver in declaration
that at the time of the fire John C. Stewart and Joseph C. Scrogys
were the owners of the entire interest in the notes, mortyaye, re-
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rewal receipt and policy. Property was burned between 9th
and 10th March, 1860.

2d. The plaintiffs below had no interest i the property in-
sured, policy, or renewal receipt at the téme of the fire, and could
not recover in this action.

Angel on Ins. P. 258, 9-60.
22d TIl. R, 272.

3d Denio R. 301.

4th Hill R. 187,

16th Peters R. 503.

3d Fairf. R. 44,

26 Conn. R. 165.

3d.  The assignee of notes, mortgage and policy may bring
suit in their own name.

Angel on Ins. p. 259, 60
3d Mete. (Mass.) R. p. 66.
12 Muss. R. p. 281.

3d Md. R. p. 354.

5 Wend. R. p. 200.

8 Cush. R. p. 131.

8 Mass. R. p. 515.

4th.  The renewal receipt to Stewart & Scroggs was a new,
valid and independent contract with them. If they had an in-
terest in property at the time of the issuing the receipt, they must
recover, if at all, in their own names.

Angel on Ins. p. 259, 60.
3d Mete. R. p. 66

S Mass. R. 515.

2d Wood & Minot's R. 472.
5th Wend. R. p. 200.

12th Mass. R. p. 281.

5th.  The Wetmores, having a joint interest in the policy
and property at the time of its issuing, having sold all their
interest lo Lony, cannot maintain this action jointly with him.
Angel on lTus. p. 43, Sect 375,

2d Comst. N, Y. R. p. 210.
3d Denio R. 501
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The assignment of the notes and mortgage alienated all in-
terest of the parties assigning, both legal and equitable.
23d 1. p. 30.

6th.  The conditions annexed fo the policy and application
are a part of the policy, and the stipulations in the policy are
considered ewpress warranties, and if the rdsk is changed the

policy s void, and it is not material that the jact complained of

did not exist at the time of the fire.

2 Comst. N. Y. R. 210;

6 Cowen R. 676.

3d Kent's Com. p. 373.
Ist Wash. Cir. Ct. R. 419.
‘* Conditions A,” Policy No. 1, 11, 12.
7 Wend. R. 270,

6 Wend. R. 494."

Angel on Ins. p. 184-5.
3d Selden's R. 530.

2d Hall's N, Y. R. 589.
3d Comst. N, Y. R. 124.

Tth. If Stewart & Scroggs had no interest in the notes and
mortgage at the time of the issuing of the rencwal receipt, the
policy is void. :

Angel on Ins. p. 101-2, 258,
2d Comst. N. Y. R. 210,

3d Kent. 371.
3d Denio R. 301.

8th. The insurance of the property as a boarding house, and

the renewal to Stewart & Scroggs, without any change, was «
warranty that the property should not be used as a stable and
saloon, for which the contract of insurance was a higher rate,
and which, by the couditions of insurance, was demominated
¢ hazardous ™ and uwamed in the ‘“‘memorandum of special
hazards.”

3d Harrison's R. p. 480.

6 Wend. R. 623.

2d Denio N. Y. R. 75

Ist Green N. J. R. 110,

3d Hill's k. 501.

2Wood & Minot's R. p. 472,
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9th. The Court erred in permitting Joseph C. Scroggs to
testify as a witness. He was interested in the result of this suit.
Ist Starkie Ev. p. 107, note “ M," p. 108, 109, and note “A."”

1st Greenleaf Ev. sect. 390, p. 498, sect. 295.
1 Gilm. R. 388,

.

10th. The Court erred in giving the instruction for the
plaintiffs below.  ** Memoranduwm of special hazards,” ** stables,”
I ; ) :
< omnibus stables,” and livery stables.

L1th. The Court erred in refusing to let defendants with-
draw their pleas.
11 Il R. 19.

12th. The Court erred in refusing non-suit and motion for a
new trial, in arrest of judgment.

13th. The Court permitted the plaintiffs below to introduce
in evidence an assignment by Stewart & Scroggs to the New
England Fire Marine” Insurance Company ; while that was not
the company, and was no assignment to the company insuring.

14th. The assignment of Stewart & Seroggs, of January 10th, .
1862, was on a boarding house and saloon insured by company,
as stated in the assignment, and defendants below never insured
as such, and were not bound to accept such an assignment to
another company.

15th. The policy and conditions attached required that an
wnconditional assignment of the interest of the assured should
be assigned to the insurance company before the plaintiffs below
«could recover on the policy ; and no such assignment was made,
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bul was refused. Couditions of Policy No. UL, and Farmers
Beidence, puge No. 11.

16th.  In order to maintain this action the plaintiffs below

must have tendered to the compuny an assiynment uncondition -
al, except as to amount of nterest, in tts corporate name, beforc
the commencement of this suwit. Conditions of Policy No. 14,
page 9, Abstract.
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