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STATE OF ILLINOTS, ) Supreme Court,
THIED GRAND DIVISION, : April Term A. D. 1862.

DANIEL S. KINSEY, Plaintiff in Error,

s. Defendant's Brief.
HUSHAI THOMAS, Defendant in Error,

The first assignment of error assumes that Kinsey, the
plaintiff in error, interposed a demurrer in the Court below,
which was considered and overruled. Such was not the case.
The abstract shows (pp. 5, 6 and 7) that Fitch, one of the de-
fendants below, filed an answer, to which the petitioner filed a
replication ; that Kinsey also filed an answer, which was stricken
from the files, and that the “defendants not answering,” demurred
to the petition, which demwrrer was overruled. The Plaintiff
in Error has not ventured to have the demurrer really filed in-
corporated with his transeript, as its inspection would rebut the
assumption that Kinsey demurred below. We suppose, how-
ever, that the only question (were there a question about the
fact) would be whether he demurred specially, and this is not
pretended to be shown by the record. A defendant against
whom a bill is taken, pro confesso, stands in the same position in
maintaining a writ of error as if he had appeared in the Court
below and filed a general demurrer. The validity of a judg-
ment by default or decree, pro confesso, depends upon the ques-
tion whether the declaration or bill is sufficient upon general
demurrer. If the defendant in such judgment or decree have a
defence which must be specially set forth by demurrer, plea, or
answer, he cannot rely upon it on error. (3 Scam. 347.)

'
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It is admitted that the petition below was defective in this
that, while it shows an agreement to furnish such lumber and
material as the defendant below should request, to be paid for
within a reasonable time after delivery, it does not show that
such request was to be made within three years. We think this
the only defect, as an agreement to pay within a reasonable
time might be construed to be an agreement to pay within one
year from delivery, inasmuch as an action might be maintained
on such an agreement almost immediately after delivery. But
even if the petition be held as deficient in its allegation of the
time of payment as in its allegation of the time of delivery, it
is contended that the defendant below should have taken ad-
vantage of the defect by a special demurrer, plea or answer.

We maintain that the petitioner below brought himself
within the terms of the enacting clause of the statute of Me-
chanics Liens, and that the defendant below who here relies
upon a proviso contained in a clause subsequent to the enacting
clause is now too late with his defence. ‘

The Statute of Mechanics Liens enacts that “any person
who shall, by contract with the owner of any piece of land or
town lot furnish labor or materials for erecting or repairing any
building or the appurtenances of any building on such land or
lot shall have a lien,” d&c.

The petitioner below certainly brought himself within this
enacting clause.

The second section contains a proviso restricting the nature
of such contracts.

The question whether it was necessary for Kinsey to avail
himself of a neglect to allege the items of this proviso finds no
solution in the general principle that defects of form are to be
taken advantage of by special, those of substance, by general
demurrer. If it appear from a bill for specific performance that
the agreement for the sale of lands sought to be enforced was a
parol agreement, the bill is certainly defective in substance, and
shows the complainant’s case to be obnoxious to a complete
statutory bar, yet this defect cannot be taken advantage of by
any general form of pleading, but must be specially relied on
by demurrer’s plea or answer. (School Trustees vs. Wright 12
Il 441.) The same is true where the pleader shows his own
cause of action to be barred by the Statute of Limitations. (Z0.)
The principle seems to be that when an act valid at law is sub-
sequently subjected to statutory restrictions, it is necessary for
a defendant in his pleadings to rely specially upon these restrie-
tions. This same principle is applied to pleadings under Statute.
The enacting clause of a Statute establishes a general principle



3

of law. Sometimes such principle is qualified in its very origin
by a proviso in the enacting clause, and in this case a plaintiff
must bring himself within the proviso. But where provisos are
introduced into subsequent clauses the rights or immunities
claimed under them must be specially set forth by the defendant.
Otherwise the plaintiff’s pleading is cured. These general
principles as set forth by Chitty (Pleading Vol. 1 p. 223) have
received the sanction of this Court in Chicago, Burlington and
Quincy R. R. ws. Carter, (20 Ill. 390.) They are also recognized
as regulating the practice of the Supreme Court of the United
States in The Margaret (9th Wheaton 426) and in Two Hundred
chests of Iea, Smith claimant (9th Wheaton 430.)

They are adopted even in indictments where the highest
certainty is requisite. Archbold, in his treatise on criminal
" pleadings, remarks, (v. 1, p. 86,) “If there be any exception
contained in the same clause of the act which creates the offence,
the indictment must show negatively that the defendant, or the
subject of the indictment, does not come within the exception.
But if an exception or proviso be in a subsequent clause or Stat-
ute, or although in the same section, yet if it be not incorpora-
ted with the enacting clause by any words of reference, it is in
that case matter of defence for the other party and need not be
negatived in the pleadings.”

The question above presented has never been decided by
this Court, as may be shown by reference to the cases which at-
firm the necessity of making a case under the proviso of the
Statute.

In Logan vs. Dunlap, (8 Scam., 188,) there was a demurrer
below, whether general or special does not appear. In Miller
vs. Smith, (Z&., 544) there was a special demurrer below. In
Cook vs. Heald, (21 I11,, 425,) Id vs. Vreeland, (21 Ill, 431,)
Id vs. Rofinot, (21 Il 437,) there were special demurrers be-
Iow. In Senwor vs. Brebnor, (22 Ill,, 252,) there was a trial and
verdict below. This Court states that the contract was insuffi-
cient, but it does not appear whether the insufficiency was relied
on below. In McCluri(en vs. Logan, (23 IlL, 80,) there was a
demurrer below, whether general or special does not appear
from the report. In 23 Ill, 478, there are a number of decis-
ions in which one David Radecliff was plaintiff in error, where
the principles of strict construction are applied to Mechanic’s
liens, but it does not appear what proceedings took place below.
In Brady vs. Anderson, (24 IlL., 112,) specially relied upon by
complainant as parallel with the present case, there was a special
demurrer below and afterwards an answer. The decree was re-
versed because of a variance between the contract stated and
that proven. In Moser vs. Mott, (24 I1l,, 198,) and Purkhart
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vs. Reisig, (0. 529,) there were special demurrers below. In
Sutherland vs. Ryerson, (Zb. 517,) the question could not arise.
Defendant attempted to set up a Mechanic’s lien in an answer,
and answers in chancery are not demurrable. This Court deci-
ded that the lien should have heen set up by cross bill. In
Philips vs. Stone, (25 I11,, 80,) it appears that there were other
pleadings and proof below, the character of which is not stated.
In the several cases cited, (25 Ill.,, 169,) the nature of the plead-
ings below does not appear from the report. The same 1s the
case in Scott vs. Keiling, (25 Ill., 858.)

These are all the cases that can be relied upon as showing
any failure of the petitioner to allege the requisites required by
the Statute. It does not clearly appear from any one of them
as reported, that any decree hes heen reversed on account of a
complainant’s failure to bring himself within the terms of this
proviso where such failure had not been in some manner specially
relied upon in the Court below.

It is therefore assumed that the above question has not re-
ceived that full judicial consideration which precludes argument.
It will doubtless be attempted to take advantage of the circum-
stance that this Court, in deciding cases where the piroviso had
been specially relied upon by defendants helow, has used general
expressions to the effect that “the petitioner must bring himself
within the Statute,” “must show such a contract as the Statute
requires,” &e. This language wrested from its connection with
the facts and pleadings in the cases in which it was used, would
conflict with the view herein defended ; but can only, it is sub-
mitted, be relied upon to show that the Statute in question
is to be strictly construed. Strict construction, however, does
not, as we have seen by reference to the law of criminal plead-
ings, exclude the application of the principle above contended
for.

The above argument applies in its full extent to the ques-
tion of extension of time of payment. The petition and account
show that the materials were to be delivered upon request ; that
they were shortly thereafter so delivered, the last delivery oc-
curring Nov. 10, 1857, and that within a reasonable time, that
is to say on Dec. 3, 1857, Kinsey executed a six months note for
the unpaid balance. The time of payment was not extended as
much as the Statute allows. In Nibbe vs. Brauhr, (24 Il 26¢,)
this Court aftirms the right of parties to extend the time of the
performance of a contract without damage to the lien. It can
hardly be less allowable to extend the time of payment, the
limit fixed by the Statate being observed. Whether the suit
below was brought in time can be no question between the par-
ties to this record. (Turney vs, Sanders, 4 Scam., 527.)
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II. Ttis maintained that the defendant in error waived his lien
by taking a chattel mortgage for the security of his note. Me-
chanic’s liens stand in this respect upon the same footing as ven-
dor’s liens, and are waived in the same manner. The law, how-
ever, as stated by Judge Story, (Equity Jurisp, vol. 2, § 1226,) .
is, that “even the taking of a distinct and independent security,
as for instance a mortgage on another estate, or a pledge of other
property, has been deemed not to be conclusive evidence that
the lien is waived.” The taking of such security seems to be
prima facie evidence of a waiver, which may be rebutted by
showing that it is the intention of the parties that the lien shall
remain despite such a transaction. The note in question speci-
fies that it 1s given in consideration of lumber for Kinsey’s house.
Evidence was introduced below to show that it is the custom of
material men to require notes in this form for the preservation
of their liens. The question, however, was decide£ against us,
and we were obliged to take subject to the claims of Fitch, the
creditor who made the defence. ~Of this decision, which is fa-
vorable to Kinsey in that it makes the premises subject to the
demand of his creditors in preference to our own, we have not
complained. Kinsey cannot complain, because the waiver of the
lien, if such took place, was a matter of defence and proof, and
Kinsey stands in default, and can make no independent defence.

III. Tt is assigned that the decree erred in fixing a period
of thirty instead of ninety days for the payment of the debt.
($179,82.) On referring to Link vs. Architectural Iron Works,
(24 111, 551,) we are unable to find it there decided as claimed
that such a decree is erroneous. This Court seems to fix a rule
to be regarded in the exe:cise of the sound discretion of Circuit
Courts. In the case there stated, it does not appear from the
printed report, that any time at all was given for the payment
of the debt which amounted to the large sum of $5119. The
fact that in sections 10, 15 and 26 of the Mechanic's Lien law
the decision of the Court is styled a judgment, seems in some
instances to have induced courts to enter up judgment for the
amount found due without giving any time for payment; while
in other instances decrees have been rendered fixing periods of
payment in accordance with the usual practice in foreclosure
cases. That the length of the period depends upon the sum,
and is matter of judicial discretion seems to appear from the
language of this Court in the case in 24 Ill, 551. In the future
exercise of this discretion, Circuit Courts will feel compelled ¢»
abide by the suggestions there made by this tribunal, but that
it is not intended to reverse all former decrees where shorter pe-
riods have been fixed for the payment of small sums, appears
from Donaldson vs. Holmes, (23 Ill, 85) where this Court sus-
tained a decree for the payment of $725 in sixty days.
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But even if wrong in our view, we are within the saving
phraseology of the decisionin 24 I, 551. It is there remarke
that “the Iaw gives the Sheriff ninety days within which to make
the money or a sale, and this when the defendant has a year to
redeem the land”—and inferred that the defendant should have the
lifetime of an execution to make his payment. In this case the
decree provided for a special execution, to be issued upon non-
payment as upon a judgment at law. The execution thus issued
and set forth in the abstract gave the Sheriff ninety days to
make the money.

IV. The fact that such a special execution was awarded, is
made the ground of a special assignment of error. Upon this
point it is sufficient to say that the practice has been recommen-
ded by this Court in Kelley vs. Chapman, (13 IIl, 534). The
objection that the decree does not specify the time within which
the special execution is to be executed and returned, is answered
by reference to the direction of the decree that such execution
be issued as wpon @ judgment at law.

V. The petitioner below was compelled to take the prem-
ises subject to a heavy mortgage debt, and the decree provides
that in case the proceeds of the sale under the special execution
are insufficient to pay the debt, a general execution shall issue
for the residue. This is in accordance with section 26 of the
Lien Law, and the phraseology of our decree is in this respect
nearly identical with that rendered by this Court in Garret vs.

Stevenson, (13 IIL, 281.
GEO. W. SHAW,
Attorney of Defendant.
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STATE OF ILLINOIS, i Supreme Cowrt,
THIRD GRAND DIVISION, : April Term A. D. 1862.

DANIEL S. KINSEY, Plaintiff in Error,

vs. Defendant’'s Brief.
HUSHAI THOMAS, Defendant in Error,

The first assignment of error assumes that Kinsey, the
plaintiff in error, interposed a demurrer in the Court below,
which was considered and overruled. Such was not the case.
The abstract shows (pp. 5, 6 and 7) that Fitch, one of the de-
fendants below, filed an answer, to which the petitioner filed a
replication ; that Kinsey also filed an answer, which was stricken
from the files, and that the “defendants not answering,” demurred
to the petition, which demurrer was overruled. The Plaintiff
in Error has not ventured to have the demurrer really filed in-
corporated with his transeript, as its inspection would rebut the
assumption that Kinsey demurred below. We suppose, how-
ever, that the only question (were there a question about the
fact) would be whether he demurred specially, and this is not
pretended to be shown by the record. A defendant against
whom a bill is taken, pro confesso, stands in the same position in
maintaining a writ of error as if he had appeared in the Court
below and filed a general demurrer. The validity of a judg-
ment by default or decree, pro confesso, depends upon the ques-
tion whether the declaration or bill is sufficient upon general
demurrer. If the defendant in such judgment or decree have a
defence which must be specially set forth by demurrer, plea, or
answer, he cannot rely upon it on error. (3 Scam. 347.)

o
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It is admitted that the petition below was defective in this
that, while it shows an agreement to furnish such lumber and
material as the defendant below should request, to be paid for
within a reasonable time after delivery, it does not show that
such request was to be made within three years. We think this
the only defect, as an agreement to pay within a reasonable
time might be construed to be an agreement to pay within one
year from delivery, inasmuch as an action might be maintained
on such an agreement almost immediately after delivery. But
even if the petition be held as deficient in its allegation of the
time of payment as in its allegation of the time of delivery, it
is contended that the defendant below should have taken ad-
vantage of the defect by a special demurrer, plea or answer.

We maintain that the petitioner below brought himself
within the terms of the enacting clause of the statute of Me-
chanics Liens, and that the defendant below who here relies
upon a proviso contained in a clause subsequent to the enacting
clause is now too late with his defence.

The Statute of Mechanics Liens enacts that “any person
who shall, by contract with the owner of any piece of land or
town lot furnish labor or materials for erecting or repairing any
building or the appurtenances of any building on such land or
lot shall have a lien,” &e. .

The petitioner helow certainly brought himself within this
enacting clause.

The second section contains a proviso restricting the nature
of such contracts.

The question whether it was necessary for Kinsey to avail
himself of a neglect to allege the items of this proviso finds no
solution in the general principle that defects of form are to be
taken advantage of by special, those of substance, by general
demurrer. If it appear from a bill for specific performance that
- the agreement for the sale of lands sought to be enforced was a
parol agreement, the hill is certainly defective in substance, and
shows the complainant’s case to be obnoxious to a complete
statutory bar, yet this defect cannot be taken advantage of by
any general form of pleading, but must be specially relied on
by demurrer’s plea or answer. (School Trustees vs. Wright 12
Il 441.) The same is true where the pleader shows his own
cause of action to be barred by the Statute of Limitations. (Z0.)
The principle seems to be that when an act valid at law is sub-
sequently subjected to statutory restrictions, it is necessary for
a defendant in his pleadings to rely specially upon these restrie-
tions. This same principle is apphed to pleadings under Statute.
The enacting clause of a Statute estnblisﬁles a general principle
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It is admitted that the petition below was defective in this
that, while it shows an agreement to furnish such lumber and
material as the defendant below should request, to be paid for
within a reasonable time after delivery, it does not show that
such request was to be made within three years. We think this
the only defect, as an agreement to pay within a reasonable
time might be construed to be an agreement to pay within one
year from delivery, inasmuch as an action might be maintained
on such an agreement almost immediately after delivery. But
even if the petition be held as deficient in its allegation of the
time of payment as in its allegation -of the time of delivery, it
is contended that the defendant below should have taken ad-
vantage of the defect by a special demurrer, plea or answer.

‘We maintain that the petitioner below brought himself
within the terms of the enacting clause of the statute of Me-
chanics Liens, and that the defendant below who here relies
upon a proviso contained in a clause subsequent to the enacting
clause is now too late with his defence.

The Statute of Mechanics Liens enacts that “any person
who shall, by contract with the owner of any piece of land or
town lot furnish Jabor or materials for erecting or repairing any
building or the appurtenances of any building on such land or
lot shall have a lien,” &e.

The petitioner below certainly brought himself within this
enacting clause.

The second section contains a proviso restricting the nature
of such contracts. :

The question whether it was necessary for Kinsey to avail
himself of a neglect to allege the items of this proviso finds no
solution in the general principle that defects of form are to be
taken advantage of by special, those of substance, by general
demurrer. If it appear from a bill for specific performance that
the agreement for the sale of lands sought to be enforced was a
parol agreement, the bill is certainly defective in substance, and
shows the complainant’s case to be obnoxious to a complete
statutory bar, yet this defect cannot be taken advantage of b
any general form of pleading, but must be specially relied on
by demurrer’s plea or answer. (School Trustees vs. Wright 12
Ill. 441.) The same is true where the pleader shows his own
cause of action to be barred by the Statute of Limitations. (Z5.)
The principle seems to be that when an act valid at law is sub-
sequently subjected to statutory restrictions, it is necessary for
a defendant in his pleadings to rely specially upon these restric-
tions. This same principle is applied to pleadings under Statute,
The enacting clause of a Statute estnbl'w‘xes a general prineiple
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of law. Sometimes such principle is qualified in its very origin
by a proviso in the enacting clause, and in this case a plaintiff
must bring himself within the proviso. But where provisos are
introduced into subsequent clauses the rights or immunities
claimed under them must be specially set forth by the defendant.
Otherwise the plaintiff’s pleading is cured. These general
principles as set forth by Chitty (Pleading Vol. 1 p. 228) have
received the sanction of this Court in Chicago, Burlington and
Quiney R. R. ws. Carter, (20 Ill. 390.) They are also recognized
as regulating the practice of the Supreme Court of the United
States in The Margaret (9th Wheaton 426) and in Two Hundred
chests of [ea, Smith claimant (9th Wheaton 430.)

They are adopted even in indictments where the highest
certainty is requisite. Archbold, in his treatise on criminal
pleadings, remarks, (v. 1, p. 86,) “If there be any exception
contained in the same clause of the act which creates the oftence,
the indictment must show negatively that the defendant, .or the
subject of the indictment, does not come within the exception.
But if an exception or proviso be in a subsequent clause or Stat-
ute, or although in the same section, yet if it be not incorpora-
ted with the enacting clause by any words of reference, it is in
that case matter of defence for the other party and need not be
negatived in the pleadings.”

The question above presented has never been decided by
this Court, as may be shown by reference to the cases which at~
firm the necessity of making a case under the proviso of the
Statute.

In Logan vs. Dunlap, (3 Scam., 188,) there was a demurrer
below, whether general or special does not appear. In Miller
vs. Smith, (Z5., 544) there was a special demurrer below. In
Cook vs. Heald, (21 Ill, 425,) Id vs. Vreeland, (21 Ill, 431,)
Id vs. Rofinot, (21 111, 437,) there were special demurrers be-
low. In Senior vs. Brebnor, (22 IIl, 252,) there was a trial and
verdict below. This Court states that the contract was insufli-
cient, but it does not appear whether the insufficiency was relied
on below. In McClurken vs. Logan, (23 IlL, 80,) there was a
demurrer below, whether general or special does not appear
from the report. In 28 I, 473, there are a number of decis-
ions in which one David Radecliff was plaintiff in error, where
the principles of strict construction are applied to Mechanic’s
liens, but it does not appear what proceedings took place below.
In Brady vs. Anderson, (24 IIl, 112,) specially relied upon by
complainant as parallel with the present case, there was a special
demurrer below and afterwards an answer. The decree was re-
versed because of a variance between the contract stated and
that proven. In Moser vs. Mott, (24 IIl, 198,) and Burkhart
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vs. Reisig, (Z0. 529,) there were special demurrers below. In
Sutherland vs. Ryerson, (0. 517,) the question could not arise.
Defendant attempted to set up a Mechanic’s lien in an answer,
and answers in chancery are not demurrable. This Court deci-
ded that the lien should have heen set up by cross bill. In
Philips vs. Stone, (25 I11,, 80,) it appears that there were other

leadings and proof below, the character of which is not stated.
]fn the several cases cited, (25 Ill., 169,) the nature of the plead-
ings below does not appear from the report. The same 1s the
case in Scott vs. Keiling, (25 Ill, 858.)

These are all the cases that can be relied upon as showing
any failure of the petitioner to allege the requisites required by
the Statute. It does not clearly appear from any one of them
as reported, that any decree h:s been reversed on account of a
complainant’s failure to bring himself within the terms of this
proviso where such failure had not been in some manner specially
relied upon in the Court below.

It is therefore assumed that the above question has not re-
ceived that full judicial consideration which precludes argument.
It will doubtless be attempted to take advantage of the circum-
stance that this Court, in deciding cases where the proviso had
been specially relied upon by defendants helow, has used general
expressions to the effect that “the petitioner must bring himself
within the Statute,” “must show such a contract as the Statute
requires,” &e. This language wrested from its connection with
the facts and pleadings in the cases in which it was used, would
conflict with the view herein defended ; but can only, it is sub-
mitted, be relied upon to show that the Slatute in question
is to be strictly construed. Strict construction, however, does
not, as we have seen by reference to the law of criminal plead-
'}ngs, exclude the application of the principle above contended

or. ' \

The above argument applies in its full extent to the ques-
tion of extension of time of payment. The petition and account
show that the materials were to be delivered upon request ; that
they were shortly thereafter so delivered, the last delivery oc-
curring Nov. 10, 1857, and that within a reasonable time, that
is to say on Dec. 3, 1857, Kinsey executed a six months note for
the unpaid balance. The time of payment was not extended as
much as the Statute allows. In Nibbe vs. Brauhr, (24 111, 26¢,)
this Court affirms the right of parties to extend the time of the
performance of a contract without damage to the lien. It csn
hardly be less allowable to extend the time of payment, the
limit fixed by the Statute being observed. Whether the suit
below was brought in time can be no question between th' par-
ties to this record. (Turney vs. Sanders, 4 Scam., 527.)
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II. Itis maintained that the defendant in error waived his lien
by taking a chattel mortgage for the security of his note. Me-
chanic’s liens stand in this respect upon the same footing as ven-
dor’s liens, and are waived in the same manner. The law, how-
ever, as stated by Judge Story, (Equity Jurisp, vol. 2, § 1226,)
is, that “even the taking of a distinct and independent security,
as for instance a mortgage on another estate, or a pledge of other
property, has been deemed not to be conclusive evidence that
the lien is waived.” The taking of such security seems to be
prima facie evidence of a waiver, which may be rebutted by
showing that it is the intention of the parties that the lien shall
remain despite such a transaction. The note in question speci-
fies that it is given in consideration of lumber for Kinsey’s house.
Evidence was introduced below to show that it is the custom of
material men to require notes in this form for the preservation
of their liens. The question, however, was decide({) against us,
and we were obliged to take subject to the claims of Fitch, the
creditor who made the defence. ~Of this decision, which is fa-
vorable to Kinsey in that it makes the premises subject to the
demand of his creditors in preference to our own, we have not
complained. Kinsey cannot complain, because the waiver of the
lien, if such took place, was a matter of defence and proof, and
Kinsey stands in default, and can make no independent defence.

ITL. Tt is assigned that the decree erred in fixing a period
of thirty instead of ninety days for the payment of the debt.
(9179,82.) On referring to Link vs. Architectural Iron Works,
(24 111, 551,) we are unable to find it there decided as claimed
that such a decree is erroneous. This Court seems to fix a rule
to be regarded in the exeicise of the sound discretion of Circuit
Courts. In the case there stated, it does not appear from the
printed report, that any time at all was given for the payment
of the debt which amounted to the large sum of $5119. The
fact that in sections 10, 15 and 26 of the Mechanic’s Lien law
the decision of the Court is styled a judgment, seems in some
instances to have induced courts to enter up judgment for the
amount found due without giving any time for payment; while
in other instances decrees have been rendered fixing periods of
payment in accordance with the usual practice in foreclosure
cases. - That the length of the period depends upon the sum,
and is matter of judicial discretion seems to appear from the
language of this Court in the case in 24 Ill, 551. In the future
exercise of this discretion, Circuit Courts will feel compelled %>
abide by the suggestions there made by this tribunal, but that
it is not intended to reverse all former decrees where shorter pe-
riods have been fixed for the payment of small sums, appears
from Donaldson vs. Holmes, (23 Ill, 85) where this Court sus-
tained a decree for the payment of $725 in sixty days.
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But even if wrong in our view, we are within the saving
phraseology of the decision in 24 IIL, 551. It is there remarked
that “the law gives the Sheriff ninety days within which to make
the money or a sale, and this when the defendant has a year to
redeem the land”—and inferred that the defendantshould have the
lifetime of an execution to make his payment. In this case the -
decree provided for a special execution, to be issued upon non-
payment as upon a judgment at law. The execution thus issued
and set forth in the abstract gave the Sheriff ninety days to
make the money.

IV. The fact that such a special execution was awarded, is
made the ground of a special assignment of error. Upon this
oint it is sufficient to say that the practice has been recommen-
ded by this Court in Kelley vs. Chapman, (13 11, 5384). The
objection that the decree does not specify the time within which
the special execution is to be executed and returned, is answered
by reference to the direction of the decree that such execution
be issued as upon a judgment at law.

V. The petitioner below was compelled to take the prem-
ises subject to a heavy mortgage debt, and the decree provides
that in case the proceeds of the sale under the special execation
are insufficient to pay the debt, a general execution shall issue
for the residue. This is in accordance with section 26 of the
Lien Law, and the phraseology of our decree is this respect
nearly identical with that rendered by this Court in Garret vs.

Stevenson, (13 IlL, 281.
GEO. W. SHAW,
Attorney of Defendant.
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To the Sheriff of . -leeeey  <——  County, GREETING:
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Sherefore, We Fommand [You, That // /mw/ and /aw/‘}/ men’ (/
your %azm//, you /wc nolive 4o e st oo
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neat, to Heard the record and /&www/aéyd (Q/ozwm% aud lhe ereoes t%yﬂe(/_. /
ZC‘M __________ shall see /22‘,- and //m//c?( lo do and receve what said Cowit
shald seder in thes /a/&///, and have o When lhese e names r/é Mhose //) )
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________________________________________________ Sl A

notee, /a/c//fwo welh Ly it
Witwess, The Jon. fohn . Laton, Ghief _Juslice of our
sald Goue, and the Feal thereaf, at Cllawa, this D 4E

day. af'C/%a/c% _in the year of our Loid Wne
Fhousand §ight Hundeed and Jixty- é"ov‘v

Lleck: of the Suficeme Laudd.
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ABSTRACT OF CASE IN THE CIRCUIT COURT OF
HENRY COUNTY.

HUSHAI THOMAS, CoMPLAINANT,

V8, MECITANICS LIEN.
DANIEL 8, KINZEY, ET. AL., DEFENDANTS,

Page of Record 1. Pleas before How. J. Wizson DRury, at a regular term
of the Circuit Court in and for the County of Henry, in the State
of Illinois, October term, A. D., 1858.

STATE OF ILLINOIS, o CIRCUIT COURT, 1
HENRY COUNTY. i ek October Term, 1858, |

To the Hox. Jxo. W. Drury, Judge of the said Court, hum-
bly complaining, sheweth, your petitioner, Hushai Thomas, of the
County of Henry and State of Illinois, that on or about the seventh
day of July, in the year A. D., eighteen hundred and fifty-seven,
your petitioner, being then and there a dealer in Lumber and
Building Materials, made a certain contract in parol with one Daniel
S. Kinzey, whom your petitioner prays may be made a party defen-
dant to this suit, whereby your petitioner agreed in consideration of
the stipulations of the said defendant, hereaiter stated, to furnish to
the said defendant such lumber, shingles, glass, sash, and other
building and fencing materials as he should be thereunto by the said
rue2. defendant requested, to be used by the said defendant in
erecting and constructing a certain dwelling house and the appurte-
nances thereof, on a certain tract of land situated in the County of
Henry and State of Illinois, and described as follows : The east
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fifty acres of the south-west quarter of section nineteen (19), in
Township seventeen (17), north of Range three (3), East 4th P.
M., and the said Kinzey on his part promised, in consideration of
the above agreement of your petitioner to pay your petitioner
within a reasonable time after obtaining such materials such sums
of money therefor as the said materials should be reasonably worth.

Your petitioner further avers, that under the provisions of said
contract and in exact fulfillment with the said contract, he furnished
to the said ‘defendant the lumber, shingles, sash, glass, and other
building and fencing materials specified in the account hereunto an-
nexed, marked Exhibit “A,” and made a part of this petition, at
the times therein specified, that is to say, in such manner and at such
times as he was thereunto by the said defendant requested, for the
purpose of constructing the said dwelling house and appurtenances
on the said tract of land above described, and that the said mate-
rials were used by the said defendant in the erection and construc-
tion of the said dwelling house and appurtenances on the said tract
of land above described. 5

And your petitioner further avers, that on the third day of
December, in the year A. D., eighteen hundred and fifty-seven,
which was a reasonable time after such materials were obtained, the
said defendant, having made several partial payments, as by the an-
nexed bill of items will appear, an account was stated between your
petitioner and the said defendant, and a balance found to accrne in
favor of your petitioner on said contriact. amounting to the sum of
Two Hundred and Fifty-four and 40-100 Dollars, and that it was
then agreed by your petitioner that the time of payment of the said
sum should be extended six months, (that is to say for a period less
than one year) in consideration whercof, and for the further security
of your petitioner, the said defendant made his certain promissory
rage3. mote, hereunto annexed, and made part of this Bill under the
style of Exhibit “B,” wbereby he, the said defendant, agreed to pay
to your petitioner the said sum of money last mentioned, at the time
above stated, with interest at the rate of twenty per cent. from
date until the time of payment, in which said note it was stated by
the said Defendant, that the said sum of money therein promised
to be paid, was for lumber for his, the said defendant’s, house, on
which note there are endorsed receipts of certain subsequent pay-
ments.

And your orator avers that with the exception of the subse-
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quent payments, the receipt of wkich is by endorsement acknowl-
edged, the amount by the said promissory note agreed to be paid to
your petitioner, remains unpaid and constitutes the sum still due on
the said contract; that the said defendant has wholly neglected and
refused to pay the said last mentioned amount to the great injury of
your petitioner, that is to say within six months after the time
when by the terms of said extension the said sum become due and
payable, and that this suit is brought within six months of the ma-
turity of said note.

Your orator further avers that he is informed that the said de-
fendant has some equitable interest in the said premises above de-
scribed, by reason of being the obligee in a certain bond executed
by one Isaac Fitch, who has now the legal estate in the said prem-
ises, and whom your petitioner prays may be made a party defen-
dant in this suit, but what the precise nature of the said interest is,
he is not as yet informed, and upon this point prays discovery.

And your petitioner avers that the said defendants sometimes
allege and pretend that the said Kinzey has failed to fulfill the stip-
ulations of the said obligation, and forfeited all right to obtain a
conveyance of the said premises, by making tender of the payments
in the said obligation specified: whereas, your orator charges the
contrary thereof to be the truth, and that no such failure has oc-
curred, or if such failure has occurred, all forfeiture therefrom
resulting has been waived, and that there exists an understanding
between the said defendants, that the sail Kinzey shall have a con-
veyance of the said premises from the said Fitch, by making the
said payments.

rage . And your petitioner further avers, that on or about the
25th day of October, A. D., 1857, the said Fitch mortgaged the
said premises to one Edson Pierce. And your orator is informed
that . Harry McArthur, Isaac Rowe and Dexter Rich, Trustees of
Schools within and for Township number Seventeen, north of Range
Three, east of the 4th P. M., claim the said premises by virtue of
a mortgage, alleged to have been executed to them, by the said
Kinzey, which said mortgage, your Petitioner alleges to be inferior
in point of priority to his own lien. And your Orator further avers
that one, Richard Amsden, claims to have some title in the said
premises, but what the nature of the said title iz, your Orator is not
informed, and on this point, prays discovery.
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And your petioner prays that the said Pierce, and the said Ams-
den, and the said Trustees of schools, be made parties defendants in
this petition, charging that their claims, and incumbrances, are infe-
rior in priority to his own.) All which acts, doings and pretences,
of said defendants, are contrary to equity and good conscience, and
tend to the manifest wrong and injury of your Petitioner, in the
premises, in consideration whereof, and to the end that the said de-
fendants may, upon their several and respective corporal oaths, full,
true, direct and perfect answer, makes to all and singular the mat-
ters herein before stated and charged as fully, in every respect, as
if the same were herein repeated, and they thereunto, particularly
interogated, and that not only as to the best of their respective
knowledge and remembrance, but, also, as to the best of their several
and respective information, hearsay, and belief, and that the said
Kinsey may come to a fair and just account, and be decreed to pay
unto your Petitioner, the sums due on the said contract, within a
short time, to be fixed by this court, or, in default thereof, that your
Petitioner have the benefit of a material mans lien, and the interest
of the said Kinsey, in the said premises be sold, and the proceeds
of the said sale applied to the satisfaction of the said Debt, and that
your Petitioner may have such other and further relief in the prem-
ises, as the nature of his case shall require, and to your Honor shall
seem meet. May it please your Honor to grant untoyour Petitioner
the most gracious writ of 'summons of the State of Illinois, com-
rages. manding the said defendants to appear before this Honorable
Cowrt, on a day therein fixed, to answer all and singular, the premi-
ses, and perform, and abide such order and degree as to your Honor
shall seem meet, and your Petitioner will ever pray.

' HUSHAI THOMAS.
G. W. Smaw, Att’y for PI't'f.

Petitioners’ account exhibit for materials furnished, marked ex-
hibit ¢ A.”
ragec.  Potitioners exhibit B, which is as follows :

$254.40. GENESEO, Dec. I2th, 1857.
Six months after date, I promise to pay to the order of H.
Thomas, (It being for lumber for my house) two hundred and fifty-
four 40-100 dollars, value received, with interest, at 20 per cent.

per annum. D. S. KINZEY.

Received, on the withm (in wheat sold) June 1st, 1858. one hun-
dred and three 19-100ths dollars, ($103.19.)
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Received, Sept. 7th, 1858, on the within note, paid Mar tin seven
dollars, (§7.00.)

rage's. Summons to Defendants to appear, &e.

rgeo. Return of Sheriff thereon. :

Petitioner asks leave to amend Petition, making new parties,
Defendants and Dec. 15, 1858, Petitioner files his amended petition
making new parties.

razelo. Summons to said additional Defendants, to appear, &o.

Return of Sheriff thereon.

vago 1. Service of Edson Pierce. defendants by publication, &e.

Motion of the Petitioner to strike the answer of Defendant
mgo12. Daniel 8. Kinzey from the files, because not filed in apt time.

April Special Term, A. D. 1859.

Answer of Isaac Fitch agreed also to he considsred the answer
of Edson Pierce, filed, and is as follows :

STATE OF ILLINO1S, - HENRY COUNTY CIRCUIT COURT, 1
HENRY COUNTY, g2 April Special Term, A. D. 1859. b

The separate answer of Isaac Titch, one of the defendants to
the petition of Hushai Thomas. ~ And now comes the said defend-
ant, and reserving to himself all manner of benefit, by exception, or
otherwise, to the said petition for its many imperfections, errors, in-
sufficiencies and uncertainties, for answer thereto, or to so much
thereof, as he is advised that it is necessary for him to answer to,
Puge13. aNSWering says :

That it is true, that on the twenty-cighth day of November,
A. D. 1857, the said Daniel S. Kinsey, with Elizabeth, his wife, did
execute to this Respondent, a deed in fee simple, for the said prem-
ises, in said Petition mentioned, which said Deed duly executed and
acknowledged, was delivered by said Kinzey, to this respondent, on
the day aforesaid, and on the fifth day of December, next thereafter,
filed for record, in the office of the Recorder of Deeds, of said coun-
ty of Henry, and that the respondent did then, and there, on the
delivery of said Deed to him, give to said Kinzey a bond or obliga-
tion to recovery said premises, to said Kinzey, upon the payment
to this respondent, by said Kinzey of the sum of twelve hundred
and thirty dollars, with ten per cent. interest, on the twenty-fourth
day of October, next therealter, which period has elapsed, and the
said Kinzey has utterly failed to pay said sum of money, or any
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part thereof, to this respondent, and that the same is now justly
‘due to this respondent.

Respondent further answering, says, that certain differences and
controversies have arisen between said Kinzey, and this respondent,
as to the amount which said Kinzey of right ought to pay to your
respondent, upon the said obligation, and {hat the same has been
compromised, and that this respondent, for the purpose of avoiding
a litigation with said Kinzey, has consented to discount or releaec
to said Kinzey a portion of his said demand, and to take a Jjudge-
ment or decree in this Honorable Court, by consent of parties, for
the sum of nine hundred and ninety-six and 74-100ths dollars, with.
eight per cent. interest thereon, from the twenty-fourth day of Oc-
tober last, until paid, and that upon the paymient of said sum of
money, by said Kinzey, to your respondent, he is ready and willing
to reconvey said premises, and until said payment be made, he is
Justly entitled to hold the said premises free from all claim or incum-
brance by said petitioner, or any other person.

Respondent further answering says, that it is true, that on, or
about the 24th day of October, 1857, he did mortgage the said
rago 14. premises to Edson Pierce, to secure the payment to him of the
note of this respondent for the sum of cleven hundred and twenty-
five dollars, with tenper cent. interest one year after the date thereof.

Respondent further answering, says, that the said petitioner
ought not to have a lien upon said premises, to the injury of this re-
spondent, because he did not within six months after the last pay-
ment upon his original contract with said Kinzey, if any such-contract
existed as he hath alleged, for building materials became due, file
his petition for a mechanic’s lien, according to the Statute in such
caso made and provided, and hath by his laches waived his right to
such lien, if any existed.

Respondent further answering, says, that said Petitioner ought
not to have a lien upon said premises, because he, the said petitioner.
did, on the twelfth day of December, A. D., 1857, take from the
said Kinzey other and distinct seeurity for his said Debt, if’ any he
have, in an amount and to the extent to the said Petitioner satisfic-
tory, to wit: A Chattel Mortgage, a copy of which is hereto at-
tached, marked “A,” and made a part hereof, and that the prop erty
described in said mortgage, was, as your respondent believes, sufli-
cient to pay his said Debt. that said  Chaltel Morteage,
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was duly executed and acknowledged, on the twelfth day
of December, 1857, before W. T. Allan, a Justice of the
Peace, in and for the town of Geneseo, in said county of
Henry, and that said Kinzey was then and there a resident of said
town ; that said mortgage was given upon ten stacks of wheat and
two hundred bushels of corn, more or less, and the said property, so
mortgaged, as aforesaid, has either been appropriated to the pay-
ment of said Debt of said Petitioner, or by said petitioner negligently
lost by him. Thisrespondent thereforeprays to be hence discharged
with his reasonable costs. ISAAC FITCH.
W. Sanrorp, Att'y for Frrcm.

STATE OF ILLINOIS, ) A
HENRY COUNTY. e

Isaac Fitch being first duly sworn, says that all the several
bage 15. matters and things set forth in the foregoing answer, as from
the information of others, and belief of himself, he believes to be
true, and that all the several other matters and things therein stated,
are true in substance, and in fact. ISAAC FITCH,

Subscribed, and sworn to, before me, this 18th day of Ap.il, 1859.
J. M. HOSFORD, Notary Public. [rs.] -

pago15. Eixhibit “A,” referred to in above answer, is a chattel
mortgage, in common form duly acknowledged, and in substance, as
rago16. Set forth in said answer.

rge17. April 22nd, 1859, Petitioners’ motion to strike Defend-
ant Kinzey’s answer from the files—motion sustained, and the same
stricken from the files.

Defendants not answering, demur to the Petition. Demur
overruled.

John Liken, James M. Evans and John Wilkins, move the
rega18. Court for leave to be made party defendants to said Petition.
Leave granted.

April 28th, A. D, 1859, Petitioner files replication to answers
of Defendants, Isaac Fitch and Edson Pierce.

pazen10, 0, Report of evidence, reported by Master in Chancery,
222,24, 25, not deemed important, for the consideration of questions
#2220 raised in this case, and the same is here omitted.

The said Chattel Mortgage is also embodied in Master's Report,
rage30. being a mortgage from said defendant Kinzey, to petitioner,
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on ten stacks of wheat and two hundred bushels of corn, to secure

the due payment of the note described in the Petitioner’s petition,
rage 31. and duly acknowledged and recorded.

rage52. November 18th, 1859, Petitioner files exceptions to Mas-
ter’s Report, substantially setting forth, that the Masters finding that
petitioner is not entitled to the lien prayed, is against the evidence
and that the evidence reported, shows the petitioner is entitled to
the relief sought. :

The exceptions to Master’s report, are not here literally em-
bodied in this abstract, as they are not essential to the consideration
of the questions raised on this record. :

rage3s. Nov. 19th, 1859, the Clerk of said court, to whom said
case was referred to assess damages, files his réport as follows:

The clerk of said Court to whom said cause was referred to
assess damages on the note filed with Plaintiff’s Petition, reports
that there is now due thereon, the sum of one hundred and seventy-
nine 32-100ths dollars. T. WILEY, JR.

November, 19th, 1859.

Nov. 27th, 1859, at the October Terni of said Court, the fol-

lowing Decree was entered in said cause :

STATE OF ILLINO1S, W CIRCUIT COURT, \
COUNTY OF HENRY, E October, A. D., 1859. |

HUSHAI TIOMAS,

vs.
DANIEL 8. KINZEY, ISAACN. FITCH, ED-  (}, .. T
SON 8. PIERCE, ISAAC B.ROWE, HARRY eutinnigEien,
MocARTHUR, DEXTER RICH, JOHN LI-
KEN, JOHN WILKINS, JAMES EVARTS.

This cause came to be heard, and it appearing from the Records

of this Court, that at the Special April Term, A.D.,1859, Daniel S.
rago34. Kinzey had made answer in said cause, which answer had been
stricken from the files of this Court, and that, at the said Special
Term, John Liken, John Wilkins and James Evans had filed an ap-
plication, to be made parties in this cause, which application was
granted, and the said John Wilkins, John Liken and James Evans,
ruled to answer within sixty days, and that the said Wilkins, Liken
and Evans, had made default, and filed no answer in said cause, and
further appearing that the said Isaac B. Rowe, Dexter Rich and
Harry McArthur, had been served with process, but had not ap-
peared in the said cause, the said defendants were called, and made
default.  The said Petition was therefore taken pro confesso, as to
them, and the said cause referred to the Master in Chancery of the
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said Court, for the taking of testimony, as between the said Fitch
and Pierce, and the said Plaintiff, and the said Master, hav-
ing taken testimony in the said cause, and reported unfavorably to
the Petitioner, the said Petitioner filed exceptions to his said report,
which exceptions were allowed against all the said defendants,except
the said Fitch and Pierce, and the said report confirmed as to the
said Pitch and Pierce, in consideration whereof, itis hereby adjudged
and decreed, that the said Thomas have a mechanic’s lien, as prayed
in the said petition, (subject to the mortgage liens of the said Fitch and
Pierce) upon the premises described in the said Petition, to wit :—
Upon the East fifty (50) acres of the Southwest Quarter of Section
nineteen, (19) in township seventeen (I7) north of Range three (3)

east of the fourth (4th) Principal Meridian.

And it appearing that the indebtedness of the said Kinzey, to
the said Thomas, was embodied in the Note attached to the said
Petition, it was ordered that the Clerk of said Court, do assess the
damages on said note, and the said Clerk having reported that there
is due, on the said note, the sum of one hundred and seventy-nine
32-100ths doll’s, it was ordered, adjudged and decrced that the
said Kinzey pay the said sum to the said Thomas, within the period
of thirty days from the date of this decree, with legal interest, and
that he also pay the costs of this cause, within the same time, and
that in default of said payment, a special execution issue, directed to
raze 35. the Sheriff of the County of llenry, and commanding the sale
of said premises, and: that the interest of the said Kinzey in said
premises be sold, and that the purchaser vhlain the said premises,
subject to the lien of the said Fitch and Pierce, but independent of
all claims of the Trustees of Schools, and the said John Liken, John
Wilkins and James Evans, and that the debt and costs of this suit.
be paid from the proceeds of said sale, and the surplus, if' any, paid
to the said Kinzey, and, also, that the purchaser, at said sale, be en-
titled to a writ of Possession. And, in case the proceeds of said sale
shall be inadequate to the payment of the said debt. that then, an
execution be issued for the unpaid residue, to be levied wpon the
lands and tenements. goods and chattels, of the said Kinzey. as in
cases of Kxecutions issued on judgements at Law.

; J.W. DRURY.
Dated this 19th day of Nov., 1854,

December 29th, A. D. 1859, by virtue of said Decree. an Ex-

ecution and fee bill, issued out of the office of the Clerk of <.id Cont.
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which execution is in the words and figures following, to wit :

The People of the State of Illinois—To the Sheriff of Henry
County, greeting :

We command you, that of the following lands and tenements
of Daniel 8. Kinzey, to wit: The east fifty acres of the Southwest
quarter of Section nineteen, in township seventeen, north of Range
three, east of the 4th P. M., and all his interest and equity of re-
demption, therein, subject however, to a certain mortgage, in favor
of Isaac N. Fitch and Edson Pierce, in your county, you cause to
be made, the sum of one hundred seventy-nine and 32-100ths dol-
lars, which, on the 19th day of November, A. D. 1859, Hushai
Thomas recovered in the Circuit Court of said county, against the
said Daniel 8. Kinzey, with legal intterest thereon, from said date,
until paid, also the further sum of forty and 90-100ths dollars, which
vagn 30. were adjudged to the said Hushai Thomas, by said Court, for
his costs, in that behalf expended, whereof the said Daniel S. Kin-
zey stands convicted, as appears to us of record, and that you have
the said sums of money, with interest and costs, at our Clerk’s office,
within ninety days of the date hereof, together with the writ.

Witness, Thomas Wiley, Jr., Clerk of our said Court, and the
seal thereof, at Cambridge, this 29th day of Dec. A. D., 1859.

THOMAS WILEY, JR., Clerk,

By W. L. DatryyeLe, Dep't. [rs.]

Execution returned, June 4th. 1260, to the office of the Clerk
of said Court, with the following return endorsed thereon, to wit :
page 5t. By virtue of the within writ, I have this day levied on
the within described Real Estate, Jan'y 2nd. 1860, and advertised
the same for sale, three weeks, in the Geneseo Republic, a weekly
newspaper published in said county, and sold the same at Public
Auction, to H. Thomas, PI't'f, herein, for sixty dollars, that being
the highest bid for the same,which amount pays the costs in this suit
and eleven and 25-100ths on the judgment, and I return this.
unsatisfied as to the balance.
P. H. SNIFF, Sh’'f, Henry County.
By J. F. Dresser, Deputy.

April 4th, 1860, writ of possession in this case, is issued by
the Clerk of said Court. and ix in the words and figures following.
to wit :
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STATE OF ILLINOIS, :
HENRY COUNTY.

The people of the State of Illinois, to the Sheriff of said county
greeting :

Whereas, Hushai Thomas has lately in the Circuit Court of said
county, by the judgment of said Court, recovered against Daniel S.
Kinzey, et al., an messuage of land, to-wit: The East fifty acres of
the Southwest quarter of-Section nineteen, township seventeen,
North of Range 3,East of the 4th P. M., which said premises, are
unjustly withheld from the said Hushai Thomas, by the said Daniel
S. Kinzey et al., and whereas, it appears by the record of said Court
that the said Hushai Thomas is entitled to the immediate possession
of the said premises. Now, therefore, we command you that with-
out delay, you deliver to the said IJushai Thomas, his agent, or at-
torney, possesslon of the said premises, with the appurtenances, and
that you certify to our next court, to be held on the 3d Monday of
Pago38. April,in what manner you have executed the same. Witness,T.
Wiley, Jr., Clerk, and the seal of said Court, this 4th April,
A.D., 1860. T. WILEY, Jr, Cl'k. [Ls.]

Upon which writ is the following return :

S8.

“I have executed the within writ, by reading the same to the
within named Daniel S. Kinzey, and demanding possession of the
within described premises which he refused to surrender, April 6th
1860. I therefore notified him, that I should forcibly take posses-
sion of said premises, on Monday, April 9th, 1860, unless he should
surrender them by that time. Thursday,April 12th, 1860, I formally
took possession of said premises, and removed most of the house-
hold goods of said Kinzey from the house, and delivered the pos-
sessien of the same, to Isaac Fitch, as agent of Hushai Thomas, in
obedience to the within writ.

P. H. SNIFF, Sh'f, Henry Co., IlL

April 12th, 1860. By J. F. Dresser, Deputy.
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