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SUPREME COURT.

APRIL TERM, A. D. 1859

JACOB RUSSELL, )
NATHANIEL P. “’ILDLR and
GURDON S. HUBBARD,

Impleaded with ArpreAL FrROM Coox County
WILLIAM B. OGDEN,
Appellants, Circurr Courr.

Vs,
THE CITY OF CHICAGO
Appellee. J

BrIEF oF PoINTS AND AUTHORITIES ON BEHALF OF APPELLANTS.

The first error in the record to which the court is directed is, we
think, fatal to the judgment.

The action brought below was an action of debt, on a penal bond in
which the penalty was $50,000.

The preecipe, summons and declaration are in debt, claiming the
penalty of §50,000, and laying the damages at $1,000.

The judgment of the court below was for $50,000 debt, and the court
assessed the plaintiff’s damages at $3,611,09, the debt to be discharged

upon payment of the damages and costs.
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It is a rule definitely settled, that the plaintiff can recover no more
damages than are claimed in his declaration.

1 Ckil. pl. 372.

Graham’s Practice 323, 324.

2 Zidd’s practice, 896.

Pickwood vs. Wright, 1 H. Bl. 642.

Jones vs. Hloyd, Bre. 174.

Ifournier vs. Faggolt 3 Scam. 347.

Stephens et al vs. Sweeney, 2 Gil. 375.

Chenot vs. Lefevre, 3 (Yil. 637.

Lickering vs. Pulsifer et al + G7l. 79.

Oaks vs. Ward et al 19 1Il. 46.

In an action of debt on a penal bond, the penalty of the bond is not
Mg

the cause of action, nor the true amount of recovery. The Licack of
the condition is the gist of the action, and the damages occasioned by it
are the true amount of recovery.

Murphy vs. Somerville, 2 Gil. In. argu. pp. 362.

Tournier vs. Taggott, 3 Se. 347, was an action on an appeal bond ;

penalty §126 ; ad damnum $50.

Judgment below—debt $126—damages §63,87.

The court there says: “ The ground of recovery here, is the non-pay-
ment of the debt, and costs adjudged on the appeal, not as a debt 2n-
nwmero, ascertained in the bond, but as damages to be proved and as-
sessed under the assignment of breaches ; and the damages should have
been laid sufficiently high to cover the injury. The court has no power
to award the party more than he asked. He is supposed to know the
full extent of the wrong and to lay his damages lngh enough to remu-
nerate him for his loss and injury.”

“The condition to pay the penalty of the bond is not the gést of the
action. "The condition of the bond to perform another act, to pay anoth-
er sum exhibits the true nature of the contract between the parties, and
its violation entitles the party to recover the peualty, out of which he
may collect his damages only.”

Fourwier vs. Faggott 3 Scam. 350, and cases there cited.
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The assignment of error on the Record presents the question of
the legality of the office of collector of Special Assessments, under the
Charter of the city of Chicago, in force whilst the defendant Russell
held the office of City Collector of said city of Chicago.

The Act entitled “An Act to reduce the law incorporating the city of
Chicago, and the several acts amendatory thereof, into one act, and to
amend the same.”

Approved February 14, 1851,

And which was in force in 1856, during the said Russell’s term of office
as such City Collector, is relied upon as the authority of the appellants, in
support of the position taken by them, and urged in their sixth plea, the
demurrer to which was sustained by the Court below; that the City Col-
lector under said act, elected by the people, was '1lone authorized by law
to collect as well the Assessments levied and imposed by said city of Chi-
cago, and its Common Council, for special purposes, as the regularly
assessed and ordinary taxes for general purposes.

.
‘4

Charter and Ordinances of the City of Chicago; compiled by G. W.
and J. A. Thompson, 1856. Chapter 1 to 12, inclusive; pages 3 to 63,
inclusive.

And the appellants, in support of this position, refer particularly in
said Charter to—

Chapter 11, sections 1, 8, and 9.

Chap. III, sect. 10.

Chap. VIII, sect. 6, 7, 8, 9.

Chap. LVIII of Charter and Ordinances before referred to, Article II,
of the Collection of Taxes.
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In Stephens, et al. vs. Sweeney, 2 Gil. 875, the action below was on debt
upon a penal bond (appeal bond). ¢
Penalty $200, ad damnwmn $50. !
Judgment below for $200 debt, and $116 03 damages. i
This was a case precisely analogous to the one now before the court. ‘
The judgment was reversed because the damages assessed exceeded g
the ad damnum.

Nor can the plaintiff below have a remittitur entered in this court.
His only reruedy is to apply to the court below, after remanding of the ‘
cause, to amend his writ and declaration. f

Liournier vs. Faggott, 3 Se. 347. !

Stephens et al. vs. Sweency, 2 Gl. 375. ' !'

Chenot vs. Lefevre, 3 Gil. 637. l

Pickering vs. Pulsifer ¢t al., 4 G4l. 79. 1
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SUPREME COURT OF ILLINOIS,
Third Division— April Term, 1859.

Jacos RUSSEL, )
NargANIEL P. WILDER and
Guroox S. HusBARD, mpleaded with |
Wm. B. OepEN, dAppellees, [
; V8.
Crry or Cnrcaco, Appellant. J
POINTS FOR APPELLEE,.
1.

In an action of debt upon an official bond, the penalty is the legal debt,.

and the dqﬁlagcs are only nominal—{for the detention of the debt—there-
fore a judgment for the amount of the penalty—to be discharged upon
payment of the damages and costs is correct, even if suck damages ex-
ceed the ad damnum laid in the declaration.

TQ.(Id’S Practice, 2d vol., page S79.

Stephens’ Pleadings, 427.

Selwyn’s Nisi Prius, vol 1, page 604.

Saunders on Pleading, v. ev. vol 1, p 908..

Gainsforth vs. Griffith, 1 Saunders Rep., 51.
See form of Narr in this case as to ad damnwum.

Avrchibald’s Nisi Prius, page 309; Law Library Editon, form of Narr,.

page 308,
See, also, 2 Saunder’s Rep., 183.

See D. K. Allen ¢t al. vs. Smith, T Halstead N. J., page 168-9, 170,.

which is directly in point, and reviews the whole subject.
Sedgwick on Measure of Damages; title “ Debt on Bond,” 416, 417.
H odges vs. Suffelt, 2 Johns cases 406.
2 Wilson, 477 ; 5 Tennessee Rep, 538.
8 Tennessee Rep, 127; 4 Johns, 189.

These cases all show that by the common law pleadings, no damages:

whatever nced have been stated; but it was sufficient, simply to declare
upon the bond ; the penalty was the legal debt; when the statute of 8 &
9 Will. was passed, it only changed the rule of pleading, making it ne-
cessary for the party to assign breaches—it did nothing more—the pen-
alty of the bond was still the legal debt.
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Any case in this State, which establishes a different rule, is confrary
to common law, and should be overruled.

The first and second counts, on the 8th and 12th pages of the record,
are so drawn as to make each of them independent narr.'s—especially
the second count; I call the particular attention of the court to this
point. The ad damnum, at the close of the narr, in the way and man-
ner in which the narr is drawn, applies to the common counts, and leaves
the 1st and 2d counts wholly independent ; this peculiarity will be noticed
at once, upon inspection of the record.

Chitty, in his works on pleadings, vol. 1 page 3873, says :

“The damages in an action for debt, are, in general, merely nominal,
and not, as in assumpsit, the principal object of the suit; and therefore a
small sum as £10, is usually inserted. '

See form of narr. Gainsford vs. Griffith, 1 Saunders 51.
D. K. Allen et al., vs. Smith, T Halstead, 168-9.

II.

The demurrer to. the Gth plea was properly sustained because it Was no-

answer whatever to the declaration, in any way, shape or manner. See

the special causes which are assigned in the demurrer to the 5th plea ; the
same being assigned to the 6th plea.,

.

III1.

y the appellants, are believed to be fully

he record itself, and by principles so well

orities are entiroly unnecessary.

E. ANTHONY,
For Appellee.

The other errors assigned b
answered and disposed of by ¢
settled in this court, that auth
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