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SUPREME COURT OF ILLINOIS.

Third @Grand Division---April Term, 1863,

JOHN G. SHORTALL,
Plaintiff in Error,
vs.
SAMUEL T. HINCKLEY, and
CHARLES R. STARKWEATHER,
Defendants in Error.

BRIEF IN BEHALF OF DEFENDANTS IN ERROR ON THE
RE-HEARING.

The ground on which a re-hearing of this case is urged, is, that
by the conveyance by Charles M. Read and David McAllister, and
their wives, March 31st, 1856, of two-sixths of the property in
question, to Hibbard Porter, the particular or life estates of the
husbands merged in the remainders of the wives, since both estates
which corstitute the entire fee were thereby united in the same
PC.wvi, .uui although, at the time of this conveyance, the statute
Wwas running as against the lite estate of the husbands, and would
have constituted a complete bar, had the conveyance been delayed

_ for another year; yet; inasmuch as it was made before the bar
Wwas complete, and the particular estate of the husbands was there-
by destroyed, the statute from that moment ceased to run as against
this estate.

The effect of a merger is to accelerate the estate in remainder by
the destruction of the particular estate ; and if this could not take
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place as against Stm:kweather, who was in possession under claim
and color of title, by a release or conveyance made after the ezpira-
tion of seven years, so as to defeat the operation of the statute, it is
difficult to discover upon what principle it shall have this effect
by a conveyance, made before the expiration of the seven years,
but after the statute had commenced running.

The reason why it cannot have this effect in either case is, that
merger is an act of the law, and results from the acts of the owners
of the two estates ; and while it may benefit, it will never be al-
lowed to prejudice, the rights of astranger. Should the owner of
the particular estate make a lease and after that, and during the
continuance of the lease, release or convey to the owner of the
estate in remainder, the merger would not prejudice the rights of
the lessee, but the particular estate would be considered as contin-
ning, so as to enable the lessee to occupy during the term.

« Merger is sometimes absolute and sometimes conditional.
« Generally speaking, it is absolute. In some cases, however, it is
« only conditional. Asagainstone person, the estate may be merged ;
« while as against another person, it may have continuance in point
« of title. This happens as often as such person has a continuing
« interest under the lesser estate’ :

Preston on Merger, 39.
17 Law Lib., 4 series, 29.

« Notwithstanding the merger of the particular estate, persons
« who have intérests affecting the estate which is merged, will be
¢ left in the same position, in respect of benefit, as if no merger had
¢ taken place” :
Preston on Merger, 446.
17 Law Library, 4 series, 191.

“;‘I‘Bu}; herein are two diversities worthy of observation. The
A rst Is, that, having regard to the parties to the surrender, the
uii;f;e 1s. absolutel): drowm'zd: But having regard to strangers
3 rende\:elt is not parties (.n- prm.es thereto—but, by a voluntary sur-

» they may receive prejudice touching any rights or inter-
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« gsts they had before the surrender—the estate surrendered hath,in
« considertion of law, a continuance” : J

1 Inst., 338 b.

Preston on Merger, 450.

« The cffect of the merger on the estate in which the merger

« takes place, is, to subject the remainder or reversion thus accel-
‘ erated, to all the burdens and consequences which would have
« attended on this estate in case the prioi' estate had not existed ;
¢ and in the same order or series of time as if that estate were
« determined. Thus the possession will be chargeable, during the
« period appointed for the continuance of the particular estate, with
« all the incumbrances which affected this estate ; and also (by way
¢« of acceleration) with the incumbrances which attached on the
« peversion or remainder, as thus accelerated” :

Preston on Merger, 455.

Law Lib., 199.

Thus it appears that merger, being an act of the law, will not be
allowed to take place so as to injuriously affect the rights of third
persons; but the particular estate will be considered as continuing,
go far as is necessary to afford a complete protection to their rights.

It is conceded that, if the conveyance of the particular estate had
not been made until after the expiration of the seven years, the par-
ticular estate would be considered as existing, notwithstanding the
merger. Were not Starkweather’s rights, which were to be affect-
ed by the merger, just as real and distinct before the expiration of
the seven years, as after ? :

At the time of the conveyance by Porter, he was in the actual
possession of the property; which, of itself, was prime, facie evidence
of a legal title ; and which might, by length of time, ripen into a
pertfect legal title :

2 Blackst. Com., 195.

He was in possession under clatm and color of title made in good
faith ; had paid taxes for six successive years. He continued in
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possession, and paid the taxes, the seventh year; and, but for this
conveyance—an act to which he was neither a party nor privy—the
law would have adjudged him the legal owner of the property, to
the extent and according to the purport of his paper title; except
as to the interest which was vested in these married women.

From the time he took possession and commenced the payment
of taxes, under this claim and color of title, he had rights which
could not be affected, except by his own acts or omissions.

Tn the case of Gregg vs. Tesson, 1 Black, 154, the court say :

« Mrs. Gendron and husband conveyed, in 1849, while the statute
« gpas running against the husband. The grantee, or those claiming
« under him, should have brought the suit for the husband’s interest
¢ within the seven years.” This case is in point ; and a copy of the
opinion of the court is on file in the case now before the court.

But whatever may be the decision of the court upon this question
of merger, we insist that the whole title, under which the plaintiff
claims, has been barred by the statute. The record shows that
Starkweather was in the actual possession of this property from
1847 to 1859, inclusive, under claim and color of title acquired in
good faith ; and that he paid all taxes which were levied upon the
property during each and all the years from 1850 to 1859, inclusive.
But for the 10th section of the act entitled  Conveyances,” Stark-
weather would be held and adjudged the legal owner of the pro-
perty, both as respects the title of Harriet W. Reed and Caroline
E. McAllister, and the interest of their husbands. If these ladies
Tad not been under the disability created by their coverture, their
title would have been barred in 1857, under the 8th section of the
statute. By the 10th section, it is provided that the 8th section
shall not extend to lands * *, when there shall be an adverse
title; and the holder of such adverse title is * *  feme covert
% % TProvided such person shall commence an action to recover
s.uch lands * * « within “three years after the several disabili-
tics, herein enumerated, shall “ cease to exist, and shall prosecute
such action to judgment,” ete.

The P1'°"i‘50 in the 10th section limits the operation of that which
goes before it; and it will be observed that, in order to enable a

-
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party to interpose either of the disabilities mentioned in the 10th
section, to prevent the operation of the 8th section, it is necessary
that an action shall be commenced—not within ¢/iree years fromthe
time a right of entry accrues, but within three years after such dis-
ability shall cease to exist. ;

The 8th section punishes parties who are guilty of laches in the
assertion of their rights, by a forfeiture of them ; while the 10th
section was intended to save those who, in Judgment of the law,
had a reasonable excuse for their delay, by giving them a reasona-
ble time, after their excuse should cease to exist, in which to assert
such rights. The privilege or protection extended to married wo-
men, by the 10th section, is, not that an adverse Ppossession, with
claim and color of title, made in good faith, and payment of taxes
for seven successive years, shall not operate upon their interest in
the property during the continuance of their legal disability ; but,
that they shall have ¢hree years within which to bring their action,
after such disability shall cease to exist. And if no action is brought
within that time, then they are effectually concluded ; and, as
against them, the party in possession shall be held and adjudged to
be the legal owner of the property.

It might be successfully contended that this protection to the
wife is a personal privilege, and cannot be set up by her grantee
or releasee :

Williams vs. Council, & Jones (N. C.), 206.
Carter vs. Cartrell, 16 Ark., 154.

But, waiving this point, the moment they conveyed to Hibbard
Porter, the grantor of the plaintift (which was in March, 1856), this
disability of coverture, so far as their title was concerned, ceased to
exist. But this action was not brought until February, 1861, five
years later ; therefore, the plaintiff below cannot recover the two-
sixths urder the adverse title, derived from these ladies. It secms
to me that this is the plain reading of the statute, and that there is
no escape from this conelusion. The grantee cannot claim a greater
privilege or right than belonged to his grantor. If his grantor is a
Jeme covert, he cannot stand in any other position than that of the
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grantor, with this disability removed. If their husbands, instead of
making this conveyance to Hibbard Porter, had died in March,
1856, then there can be no question but that these ladies would
have been obliged to commence an action within three years from
that time, in order to have brought themselves within the opera-
tion of the 10th section. But this disability of coverture was as
cffectually removed, in respect to this property, by their conveyance
to Porter, as if their husbands had died. Their grantee, therefore,
must bring his action within three years from the time this disa-
bility ceases to exist, in order to avail himself of the exception pro-
vided by the 10th section.

Supposing the husbands of these ladies had died the day after
this conveyance to Porter was made; then, according to the doc-
trine contended for by the plaintiff, the grantee of the wives would
have had seven years in which he could have asserted his title ;
while the wives, if tho conveyance had not been made, would have
had only three years.

If the estate of the husbands was merged in the remainder by
the conveyance to Porter, then the estate of the wives would have
stood in the same position, in respect to this statute, as though the
particular estate had never existed ; and, in order to prevent the
operation of the statute, the action should have been brought with-
in the three years; for the effect of the merger, on the estate in which
the merger takes place, is to subject the remainder or reversion ac-
celerated to all those burdens and consequences which would have
attached on this cstate, in case the prior estate had not existed :

Preston on Merger, 455.

HOYNE, MILLER & LEWIS,
Attorneys for Defendanis in Error.
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SUPREME COURT OF ILLINOIS:

Third Grand Division---April Term, 1863.

JOHN G. SHORTALL,

Plaintiff in Error,
vs.

SAMUEL T. HINCKLEY, and
CHARLES R. STARKWEATHER,
Defendants in Error.

BRIEF IN BEHALF OF DEFENDANTS IN ERROR ON THE

RE-HEARING.

-« The ground on which a re-hearing of this case is urged, is, that

by the conveyance by Charles M. Read and David McAllister, and
their wives, March 31st, 1856, of two-sixths of the property in
question, to Hibbard Porter, the particular or life estates of the
husbands merged in the remainders of the wives, since both estates
which constitute the entire fee were thereby united in the same
person ; that although, at the time of this conveyance, the statute
was running as against the life estate of the husbands, and would
have constituted a complete bar, had the conveyance been delayed
for another year; yet, inasmuch as it was made before the bar
was complete, and the particular estate of the husbands was there-
by destroyed, the statute from that moment ceased to run as against
this estate.

The effect of a merger is to accelerate the estate in remainder by
the destruction of the particular estate ; and if this could not take
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place as against Starkweather, who was in possession under claim
and color of title, by a release or conveyance made after the expira-
tion of seven years, so as to defeat the operation of the statute, it is
difficult to discover upon what principle it shall have this effect
by a conveyance, made before the expiration of the seven years,
but after the statute had commenced running.

The reason why it eannot have this effect in either case is, that
merger is an act of the law, and results from the acts of the owners
of the two estates ; and while it may Denefit, it will never be al-
lowed to prejudice, the rights of a stranger. Should the owner of
the particular estate malke a lease; and after that, and during the
continuance of the lease, release or convey to the owner of the
estate in remainder, the merger would not prejudice the rights of
the lessee, but the particular estate would be considered as contin-
uing, so as to enable the lessee to occupy during the term.

“ Merger is sometimes absolute and sometimes conditional.
« Generally speaking, it is absolute. In some cases, however, it is
“ only conditional. As againstone person, the estate maybe merged ;
“ while as against another person, it may have continuance in point
“of title. This happens as often as such person has a continuning
« interest under the lesser estate” :

Preston on Merger, 39.
17 Law Lib., 4 series, 29.

“ Notwithstanding the merger of the particular estate, persons
¢ who have interests affecting the estate which is merged, will be
“left in the same position, in respect of benefit, as if no merger had
¢ taken place” : 2

Preston on Merger, 446.
17 Law Library, 4 series, 191.

“ But herein are two diversities worthy of observation. The
¢ first is, that, having regard to the parties to the surrend;er the
“ estate is absolutely drowned. But havine reeard to strar; er,
“ who were not parties or privies tlxefeto—b?lt, b; Y

: a voluntary sur-
‘ render, they may receive pr : :

ejudice touching any rights or inter-
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« gsts they had Defore the surrender—the estate surrendered hath,in
¢« considertion of law, a continuance” :
' 1 Inst.; 338 b.

Preston on Merger, 450.

“ The effect of the merger on the estate in which the merger
“ takes place, is, to subject the remainder or reversion thus accel-
¢ erated, to all the burdens and consequences which would have
¢« attended on this estate in case the prior estate had not existed ;
“and in the same order or series of time as if that estate were
¢ determined. Thus the possession will be chargeable, during the
¢ period appointed for the continnance of the particular estate, with
¢ all the incumbrances which affected this estate; and also (by way
“ of acceleration) with the incumbrances which attached on the
“ reversion or remainder, as thus accelerated” :

Preston on Merger, 455.
Law Lib., 199.

Thus it appears that merger, being an act of the lavw, will not be
allowed to take place so as to injuriously affect the rights of third
persons; but the partienlar estate will be considered as continuing,
so far as is necessary to afford a complete protection to their rights.
" It is conceded that, if the conveyance of the particular estate had
not been made until after the expiration of the seven years, the par-
ticular estate would be considered as existing, notwithstanding the
merger. Were not Starkweather’s rights, which were to be affect-
ed by the merger, just as real and distinct before the expiration of
the seven years, as after ?

At the time of the conveyance by Porter, he was in the actual
possession of the property; which, of itself, was prima facic evidence
of a legal title ; and which might, by length of time, ripen into a
pertect legal title : :
2 Blackst. Com., 195.

He was in possession under clatin and color of title made in good
faith ; had paid taxes for six successive years. Ie continued in
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possession, and paid the taxes, the sev?nth year; and, bu‘t for this
conveyance—an act to which he was neither a party nor privy—the
law would have adjudged him the legal owner of the property, to
the extent and according to the purport of his paper title; except
as to the interest which was vested in these married women.

From the time he took possession and commenced the payment
of taxes, under this claim and color of title, he had rights which
could not be affected, except by his own acts or omissions.

Tn the case of Gregg vs. Tesson, 1 Black, 154, the court say :

« Mrs. Gendron and husband conveyed, in 1849, while the statute
« as running against the husband. The grantee, or those claiming
¢ under him, should have brought the suit for the husband’s interest
« within the seven years.” This case is in point ; and a copy of the
opinion of the court is on file in the case now before the court.

But whatever may be the decision of the court upon this question
of merger, we insist that the whole title, under which the plaintiff
claims, has been barred by the statute. The record shows that
Starkweather was in the actual possession of this property from
1847 to 1859, inclusive, under claim and color of title acquired in
good faith ; and that he paid all taxes which were levied upon the
property during each and all the years from 1850 to 1859, inclusive.
But for the 10th section of the act entitled “ Conveyances,” Stark-
weather would be held and adjudged the legal owner of the pro-
perty, both as respects the title of Harriet W. Reed and Caroline
E. McAllister, and the interest of their husbands. If these ladies
bad not been under the disability created by their coverture, their
title would have been barred in 1857, under the Sth section of the
statute. By the 10th section, it is provided that the 8th section
sl-mll not extend to lands * * | when there shall be an adverse
;‘tl‘;; 3111:1 ﬂ.lo holder of such adverse title is * * feme covert

" Provided suck person shall commence an action to recover
such lands * * « within «flhyeq years after the several disabili-

ties, her:zm enumerated, shall  ceage to exist, and shall prosecute
such action to judgment,” ete.

The proviso in the 10th section 1imj

ts t i ich
e e operation of that whic

and it will be obseryeq that, in order to enable a
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party to interpose either of t13e disabilities mentioneq ip the 10th
gection, to prevent the operation of the 8th section, it ig necessary
that an action shall be commenced—no? within three years from the
time a right of entry accrues, but within three years after such dis-
ability shall cease to exist. 1

The 8th section punishes parties who are guilty of laches in the
assertion of their rights, by a forfeiture of them ; while the 10th
section was intended to save those who, in judgment of the law,
had a reasonable excuse for their delay, by giving them a reasona-
ble time, after their excuse should cease to exist, in which to assert
such rights. ~The privilege or protection extended to married wo-
men, by the 10th section, is, not that an adverse possession, with
claim and color of title, made in good faith, and payment of taxes
for seven successive years, shall not operate upon their interest in
the property during the continuance of their legal disability ; but,
that they shall have #ree years within which to bring their action,
after such disability shall cease to exist. And if no action is brought
within that time, then they are effectually concluded; and, as
against them, the party in possession shall be held and adjudged to
be the legal owner of the property.

It might be successfully contended that this protection to the
wife is a personal privilege, and cannot be set up by her grantee
or releasee :

Williams vs. Council, 4 Jones (N. C.), 206.
Carter vs. Cartrell, 16 Ark., 154.

But, waiving this point, the moment they conveyed to Hibbard
Porter, the grantor of the plaintiff (which was in March, 1856), this
disability of coverture, so far as their title was concerned, ceased to
exist. But this action was not brought until February, 1861, five
years later ; therefore, the plaintiff below cannot recover the two-
sixths urder the adverse title, derived from these ladies. It secms
to me that this is the plain reading of the statute, and that there is
o escape from this conclusion. The grantee cannot claim a grea?tel‘
privilege or right than belonged to his grantor. If his grantor s &
Jeme covert, he cannot stand in any other position than that of the |
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grantor,v\vitli this disability removed. If their husbands, instead of
making this conveyance to Hibbard Porter, had died in March,
1856, then there can be no question but that these ladies would

‘have been obliged to commence an action within three years from

that time, in order to have brought themselves within the opera-
tion of the 10th section. But this disability of coverture was as
effectually removed, in respect to this property, by their conveyance
to Porter, as if their husbands had died. Their grantee, therefore,
must bring his action within three years from the time this disa-
bility ceases to exist, in order to avail himself of the exception pro-
vided by the 10th section.

Supposing the husbands of these ladies had died the day after
this conveyance to Porter was made; then, according to the doc-
trine contended for by the plaintiff, the grantee of the wives would
have had seven years in which he could have asserted his title ;
while the wives, if the conveyance had not been made, would have
had only three years.

If the cstate of the husbands was merged in the remainder by
the conveyance to Porter, then the estate of the wives would have
stood in the same position, in respect to this statute, as though the
particular estate had never existed ; and, in order to prevent the
operation of the statute, the action should have been brought with-
in the three years; for the effect of the merger, on the estate in whick
the merger takes place, is to subject the remainder or reversion ac-
celerated to all those burdens and consequences which would have
attached on this estate, in case the prior estate had not existed :

Preston on Merger, 455.

HOYNE, MILLER & LEWIS,
Attorneys for Defendants in Error.
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