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SUPREME COURT OF ILLINOIS,

The plaintiff in error contends that the deed, though absolute upon its
face, was in fact intended by the parties to operate as & mortgage.

The defendant in error contends that the deed was absolute, but that he
made plaintiff in error an offer that he might repurchase upon certain terms,
making a conditional sale.
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. : " uestion, we desire to

Before entering upon the evidence bearing upon the g T e

raliis ) R i’ 'aC S bt 4 bt 1§ H

call the attention of the Court to thedistinguishing characteris <l
mortgage and a conditional sale.

See 1 H‘illiz:rd on Mortg. 63 ¢z seq.
“Conway’s Txrs, v, Alexarider, 7 Cranch, 237."
“F]oycr V8. Lmngstou, 1 P. Williams, 972,
(zhflpm:m § Adm'rs v, Turner, 1 Call. 251.
“1 oindexter yg, Mc():nmon, 1 Dev. Bq. 380
Robinson yg, Cropsev, 2 Edy, 143 el .;'e e
Chambers vs, Hise, 2 ey, & Bat. 305 %
“(G]o\('lcr V8. l’ayn, 19 Wenq 520"’. I
xoodman vs, Grierson, 9 Ba)). &
Verner vs. WiStﬂulv, 9 S?‘ctl)3 "'}&:LL&(;fBéf;lg -
AipeareIL PERERAR Sk ol 395,
Hos?ﬂck \'h‘ ROgorS, 8 Paige Ch.. 2541
Dayis vs. lhomns, 1 Russ, M}:’)lg 3
“:ZI"(;;‘:;I)O(‘SR.C‘.H- Town of “T,, i C.onn: 143
Holmes ve R (Browy v, Dewey) 2g1
olmes vs. Gray( g Paige, 943, Y1 ~°*
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And in the case of Conway's Ex'rs vs. Alexander, above cited, Marshall,
Ch. J., says:

“The question to be decided is, whether Alexander, by his deed of March
1788, made a conditional sale of the property conveyed,” ¢ or is to be con-
sidered as having only mortgaged the property.”

And in this connection adds:

“To deny the power of two individuals, capable of acting for themselves,
to malke a contract for the purchase and sale of land, defeasible by the pay-
ment of money at a future day ; or, in other words, to make a sale with a
reservation 30 the vendor of a right to repurchase the same land at a fixed
price and at a specified time, would be to transfer to the Court of Chancery,
in o considerable degree, the guardianship of adults as well as of infants.
Such contracts are certainly not prohibited either by the letter or the policy
of the law.”

“Tn this case the form of the deed is not, in itself, conclusive either way.
The want of a covenant to repay the money is not complete evidence that a
conditioned sale was intended, but is a circumstance of no inconsiderable
importance. If the vendee must be restrained to his principal and interest,
that principal and interest ought to be secure, It is, therefore, a necessary
ingredient in a mortgage, that the mortgage should have a remedy against
the person of the debtor. If this remedy really exists, its not being reserved
in terms will not affect the case. But it must exist in order to justify a con-
struction which overrules the express words of the instrument. Its exist-
ence, in this case, is certainly not to be collected from the deed. There is
no acknowledgment of a pre-existing deht, nor any covenant for repayment.
An action at law for the recovery of the money certainly could not have
Deen sustained ; and if; to a bill in chancery praying a sale of the premises
and a decree for so much money as might remain due, Robert Alexander had
answered that this was a sale and not a mortgage, clear proof to the contra-
ry must have been produced to justify a decree against him.”

The Chief Justice further states, in commenting on the evidence, after
reciting the facts which would indicate a conditional sale instead of a
mortgage, (p. 240) : a

 Yet there are circumstanceswhich nearly balance these, and have induced
much doubt and hesitation in the mind of some of the Court.”

And then concludes, that if the price had appeared to have been inade-
quate, that fact would have furnished irresistible proof that a sale could not

have heen intended ; but, as the testimony on this point was uncertain and
conflicting, it was not suflicient.
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Undoubtedly, if the proof' had been that the price was fully adequate to
the value of the land, the Court would have had no hesitation in deciding, ss
they did, that the transaction was not a mortgage, but a conditional sale.

And, in the case of Chapman’s Adm'rs. vs. Turner, Carrington, Judge;
says:

“The contract was plainly a conditional sale, and not a mortgage.” “Tur-
ner refused to lend "—*in consequence of which a complete sale took place,
and the money was advanced on account of the purchase ; but at the same
time a power was given the latter to re-purchase the property by restoring
the price (which was not very inadequate) at a given time,”—‘ withont any
covenant that he should re-purchase or pay back the money.”

“This, therefore, was a right entirely collateral to the sale, and ought to
have been strictly pursued.”

“The case bears no resemblance to a mortgage, which is always founded
on a loan; and as, in that case, the sole object of the security is to compel
the repayment of the money, the creditor is compensated by decreeing him
his principal and interest.

““But here the object was a sale, and only a collateral right to re-purchase
by a given day was reserved to the seller, who was under no obligation to do
s0, but might exercise the right or not, as he pleased.”

And, on page 255, Pendleton, President, says :

“ As, on the one hand, the Chancellor will not permit a resl miortgage to
be made irredeemable by the act of a scrivener, so neither, on the other, wilk
he suffer real conditional sales to be changed into mortgages.”

In the case of Glover vs. Payn, Bronson, Judge, says:

“ This was simply a sale of land for a consideration paid at the time, with
an agreement to sell at a future time at an advanced price, the re-sale de-
pending on the election of the grantor.”

“Had it appeared that the deed was given to secure a pre-existing debt
or a loan of money, that the consideration paid for the land was greatly be-
low its value, or that Payn was under obligation to pay the purchase money,
there would have been a question.”

We submit that the authorities above cited fully sustain the distinctions
drawn above between o mortgage and a conditional sale.

-
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A consideration of all the evidence will show conclusively that the trans-
action (if it can now be enquired into at all) was a conditional sale, and not
u mortgage.

It is not contended by either party that the deed was intended to be strict-
ly absolute.

The defendant by his answer specifically admits that there was an agree-
ment on his part that Sutphen might re-purchase at a certain advance of
price. ‘

See Answer, page 17 of Abstract.

And the defendant has not insisted on a strict compliance with the terms
of the original offer, on pain of a forfeiture, as he had the legal right to do,
but has repeated his offer on every occasion when he has been applied to for
that purpose; the last offer having been made to O. C. Gray, Esq., the attor-
ney and son-in-law of complainant, only a short time before this bill was
filed.

See testimony of Gray, Abstract pages 32 and 41.
See testimony of Courtney, Abstract, page 39.

So that the inquiry of this Court is narrowed down to the question whether
the deed of February 19th, 1856, is to be held to operate as a morigage or «
conditional sale.

And that, too, a conditional sale upon which defendant has never declared
a forfeiture, and is now ready and willing to allow the re-purchase to be
made. '

So that this bill, although nominally a bill to redeem, is really a bill to
* have this conveyance declared a mortgage, for the express and avowed pur-
pose of avoiding it on the ground of usury.

And comes exactly within the class of cases in which the Court will require
the complainant to establish his case by clear and affirmative proof.

See Brown vs. Dewey, 2 Barb. S. C. R. 33, where Harris, Justice, in over-
ruling the opinion of the Vice Chancellor, says :

“ Although it is true that Courts of Equity lean strongly in favor of the
right of redemption, and for this reason, in doubtful cases, contracts of this

'\
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description have frequently been construed as mortgages rather than condi-
tional sales; yet when the aid of a court is sought, not to establish a right of
redemption, but to have a conveyance declared a morlgage for the purpose of
avoiding it on the ground of usury, the reason why, in doubiful cases,the Court
should incline to hold the conveyance o be a mortgage, seems to fail.

“ On the contrary, it seems to me that, before giving to a transaction a
construction which should have the effect to create a forfeiture of the securi- ¥
ty, & Court of Equity oughtto be well satisfied that such construction does no
violence to the intention of the parties.

“Tt is the right of redemption toward which the Court leans in doubtful :
cases, and not the right to have the security avoideded on account of usury.” {

“It is admitted that, if it is established to the satisfactionjof the court that !
the transaction was intended by the parties as a security, it is bound to give i
effect to that intention, though the consequence may be to render the usurious i
contract void.

“ But before a party is to be visited with such a penalty, I think he is enti-
tled to have it established by clear and affirmative proof that he intended to
make such a contract.” §

18IRT y i

We insist that the contract shown by the pleadings and proofs was a con-
ditional sale, and not a mortgage.

The answer wholly denies that the transaction was one of a loan of money,
(p- 126,) but that defendant did tell complainant, soon after the purchaseand
lease, that if complainant would give respondent a price for said land equal
to the price paid by respondent therefor, with an advance of 12 per cent.
theron, at any time within a year, that he would sell the land to respondent,
in case he had not sold it to some other person, and denies that complainant.
ever agreed to re-purchase the land in that manner, or in any other ; and we
insist that the proof shows that to have been the true nature of the transac-

-
i b s

tion. g ’
The burden of proof is upon the complainant to show that the agreement
to allow u re-purchase was made when the deed was given,
Holmes vs. Grant, § Paige Ch. R. 255.

1st. The deed upon its face is an absolute deed. Tt is for the complainant
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to show that it is only a mortgage.  The burden of proof’ was upon the com-
plainant, and the proof should be clear and satisfaetory.

The first item of proof is & memorandum produced by complainant :

Paid for C. H. Sutphen’s Farm.

Indebted to me, Feb. 19th, 1856, 4,101.20
My note, due in one year, 1,000.00
“ . “ i“ o o 250(”)
g i Y two years, 3 1,100.00
(PR ¢ Sifour £ 2,000.00
e 3,750 00
Lien Graham mortgage, 4 1,012.00
Fisher judgment, 736.00

313,800.00
Abstract, page 24,

Abstract, page 25. Chs. I, Sutphen, & son of complainant, testifies that,
in the fall of 1859, he heard defendant say to complainant, T don’t want to
advance anything on that homestead of’ yours, and I ]n\c that respect for
the family that I want you to keep it

At another time 1 heard Cushman tell father that, when the Snyder &
Badgley notes were paid, it would make them pretty near even.

(Abstract, p. 25.) Heard Cushman say to father, when the $2,000 note
became due, which father had sold to Eames, Nov. 11, 1856 : Squire, I was
in hopes that you would be able to take care of those notes as they became
due, for I have so much business to attend to that I can’t be bothered withit.

(Abstract, page 26.) I was in the office in the fall of 1858. Father told
Cushman he would like to have the matter fixed up, and the property either
deeded to his wife or to him. Cushman replied, that he had so much busi-
ness that he could not attend to it, but that he would correspond with father
at Earlville when to come.

(Abstract, p. 27.) Complainant offered in evidence a writing in pencil, of
which the following is a copy :

Suyder, due Dec 1011: '58, 715.20
« 59, : 774.80

€ July 3d 58, 955.82

S . 3d ’59, 1,038.93

“ o« Fly 3d, 60, 1,122.05
Badgley, ¢ Deec. 10, 57, - 777.59
t oG S5, 848.28
Ci o« w150 918.97
Lighthall, about 750.00
7,901.64

Due, January 1st, 1858, S8.568.27
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Snyder testifies:

(Abstract, p. 28.) I agreed with Sutphen for the lands T first bought—
agreed upon the price, $50 per acre—2d purchase $30 per acre. Cushman,
when we went to him, would not give a warranty deed ; said he never gave a
warranty deed for lands that he owned in that way, or held in that way ;
that he would quit-claim to the Squire or anybody else; all he wanted was
the money. Nothing was said at that time about any indebtedness from
Sutphen to Cushman, but I have heard Cushman speak of it.

He stated at that time that it made no difference to whom he deeded, but
the money was his, and the payments must be made to him. The terms of
payment were settled with Sutphen, but Cushman dictated what kind of
papers should be made. There was a plat of the land brought out, and Cush-
man examined the part we were to buy, and the terms of sale were talked
over before he said he would deed the lands. I made out the papers for my
purchase, and Sutphen those for Badgley's purchase. My first purchase was
of 47 or 48 acres, at $50 per acre ; my second of 110 acres, at $30. Badg-
ley’s purchase was between 70 and 80 acres, at $40 per acre. At the time
of my purchase I think the whole, buildings and all, worth not over $40 an
acre.

Abstract, p. 31. 0. C. Gray testified that, in February 1861, he had a
conversation with Cushman. He said the r¢lations between himself and the
Squire’s family had been of the most friendly character, and that he wished
them to continue, and then said to me, I suppose you know how it stands.
I said I supposed I did; that the Squire claimed that he held his farm for
what he owed him at the time of the deed and had advanced since; ahd he
(Sutphen) says that when you pay the Graham and Sizer notes, you will owe
him about $2,000. €ushman laughed, and said he held the property as col-
lateral, but that their transactions had run through several years; and that
the Squire was mistaken ; and that the fact was, the Squire owed him a large
amount of money ; and that he had paid large amounts for him. I said I
could see no reason why the matter could not be settled between them ; that it
would be easy to show what money he had advanced and what he had got
from Sutphen ; and that if he would make out an account, I would see the
Squire and try to settle it. He said that was all he wanted, and that the
account should be made out. I went to Springfield, and after I came back
I went to Cushman’s office to get the account. I saw Courtney, and he said
it was not completed. I afterwards sent a clerk for it, but did not get it.

Cross-Examined.—Abstract, p- 32." T am not prepared to give the words,
but the idea I got from what was said. T was married in 1860 to Sutphen’s
daughter, and during the following season often talked with him. It may be
that, in some part of my evidence, I may have given my conclusions, but T
think not. I can not repeat the conversation in the same words.

l
i
|
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Abstract, p. 32.  The following receipts were given in evidence :

“ Received of Charles IT. Sutphen, Esq., two notes dated Sept. 1st, 1854,
one due January lst, 1855, calling for two hundred and fifty dollars and in-
terest, and one due June 1st, 1855, on which there is due $75 and interest.
Said notes are left as collateral security, and when paid are to be credited to
Sutphen. W. H. . CusayMaN.”

“Received, June 12th, 1854, Lighthall's note for five hundred dollars, due
Sept. 1st, 1855, to be accounted for. W. H. W. Cusuyax.”

This is all the evidence in the record, as we think, tending toshow that the
deed was intended as a mortgzage. And before stating the evidence which
shows, as we think, that it was not a mortgage, we desire briefly to comment
upon the foregoing.

In Wynkoop vs. Corning et al., 21st Ill. 581, which is a parallel case to
this in many respeets, this Court says : “If we were obliged to treat expres-
sions and phrases used in conversation or in letters, and the language of un-
professional men in their extensive intercourse and various negotiations, in a
technical sense, we should often violate their true intent and meaning.” The
Court will remember that we do not claim that there was no understanding
between Cushman and Sutphen that Sutphen might re-purchase the land ; on
the contrary, the answer shows that, after Cushman had purchased the land,
he told Sutphen that he would sell Lim the land again upon certain terms.

And we insist that there is nothing in the foregoing evidence inconsistent
with this idea.

The first item of testimony is the memorandum on p. 24 of Abstract, which
was made by defendant, dut was produced and offered in evidence by com-
plainant. This memorandum purports on its face to be a statement of what
was paid by Cushman to Sutphen for the farm, and not an advance upon a
mortgage. Cushman’s notes are given to Sutphen for the price, except what
Sutphen already owed Cushman. It was not a simple lending of Cushman’s
credit by lis endorsing Sutphen’s notes, which would have been the natural
and ordinary way of loaning his credit. The memorandum states an ac-
connt between the parties to Feb. 19, 1856, the date of the deed. In April
1856 this memorandum was made.

This memorandum is entirely consistent with the idea of a conditional
sale, as stated in Cushman’s answer, and inconsistant with the idea of a
mortgage. Cushman states in his answer that he offered to re-sell to Sut-
phen the farm, if he would pay him the amount he paid, with 12 per cent.
advance on the sum of $4,101.20, which was the sum Sutphen was owing
Cushman when the deed was made, and was a part of the price of the land,
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and 15 per cent. upon the additional advancements he should make; or, in
other words, if Cushman paid his notes to Sutphen, which were drawing six
per cent. interest, he would not re-sell the land unless he was paid an addi-
tional 15 per cent. on the face of those notes; but if Sutphen surrendered
the notes to him and paid him the balance with 12 per cent. advance, he
would re-sell the Jand. And this memorandum was made to show what
Cushman had paid for the farm; and the two lines in italics were placed
there by Sutphen, showing that Cushman had paid Fisher, and another sum
to Gurley, which was a set-off to the notes.

The fact that Cushman was to pay Fisher & Graham is inconsistent with:

the idea of a mortgage.
. 2 Edw. R. 146.

The testimony of Chas. T. Sutphen is in relation to conversations which
he professes to give after a lapse of eight years—heard in 1856, when he
was a boy, and testified to 1864. We can demonstrate that he is mistaken,
and that his testimony in relation to these  conversations is unreliable.

Abstract, p. 25. Witness says the words on thememorandum in black ink
(capitals) were in Cushman’s hand-writing, and made, hethinks, in October,
but just before election, at any rate. Then he says: “The blacklinesacross
a portion of the figures were made by Cushman at the time he (Cushman)-
wrote the part in his hand-writing. The first I recollect of the conversation
was, Cushman said, Squire, where is the list of notes I gave you? Cushman
said, I will cancel the notes that have been returned, “or been accounted for, I
don’t remember which, and then took his pen and crossed the figures in my
hand-writing.” Now will the Court look at the memorandum, page 24 of”
Abstract, and see what figures in witness' hand-writing- are crossed. They
are as follows :

sz note, due in one year, : $250.00
“ tWO)enrs, 1,000.00

N T I S T 2,000.00
s Y ) e 3,700.00
Fisher judgment, 736.80

The proof abundantly shows that not one of these notes was ever returned
or accounted for by Sutphen.

Notes were paid as follows :

On the 11th day of Nov. 1856, which was after the election, the notes
were given up, and' Sutphen received in lieu thereof,—
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Notes due from Sutphen to Cushman at that date, $1,727.00
Cash paid that date, 2,000.00
Interest, 453.00
Certificate or note for, 2,770.00

$6,960.00

Sce testimony of Geo. S. Stebbins, Abstract, page 34.  That these notes
of Cushman’s were not returned or accounted for by Sutphen, further ap-
vears first from the bill.  See p. 6 of Abstract. Bill says Cushman paid a
debt due from Sutphen to Ressig of $250, in consideration of the surrender
of the $250 note given by Cushman to Sutphen; that Cushman paid a note
to Adsit for $800 and interest, in consideration of the surrender of the
$1,000 note, due two years from date, given by Cushman to Sutphen, and
which then had more than a year to run. The Adsit note was dated Dec.
20th, 1855, and drew 10 per cent. interest. The proof shows that the $2,000
uote was paid in cash. See testimony of Allen & Eames, p. 37 of Abstract,
and of Geo. S. Stebbins, p. 34 of Abstract. Stebbins’ testimony also shows
how the $3,700 note was taken up by Cushman. Cushman also paid the
Fisher judgment. This was expressly admitted on the hearing. See Ab-
stract, p. 40. So that, in truth, none of these notes were ever returned to
Cushman by Sutphen, or accounted for by him, and of course Cushman never
admitted that they were ; and the witness, Chs. T. Sutphen, must have been
mistaken in his recollection of the conversation. Cushman probably said,
I.will cross out the items that I have paid. If Cushman did say that he
hoped that Sutphen would be able to take care of those notes as they became
due, that is equally as consistert with the idea of the sale being a conditional
one, as of the deed being only a mortgige; and so, also, of the pencil mem-
orandum on p. 27 of Abstract. It may as fairly be said that this was a
memorandum of the amount necessary to re-purchase as to redeem. The
answer shows that, when Cushman told Sutphen that he might re-purchase
the property, he told him that he might find a purchaser for any portion of
it, and, if sold, the amount received should be deducted from the amount
necessary to re-purchase. This is entirely in harmony with the testimony of
Snyder. He first talked about the purchase with Sutphen, but they came to
Cushman before the trade was completed ; and he says, ‘“ Cushman examined
the part we were to buy and the terms of sale before he agreed to deed.””

The receipts (Abstrct, p. 32) have nothing to do with this question, for
they were given in 1854, and this sale or mortgage, whatever it is, was not
made till Feb. 19th, 1856.

The testimony of Gray should be received with this caution, that it was a
casual conversation, of which he does not pretend to give the words. The
testimony is given several years after the conversation took place; and, in
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any event, it is not inconsistent with the idea that the transaction was a con-
ditional sale and not a mortgage.

We now call the attention of the Court to the proof which, we think,
demonstrates that the transaction was a conditional sale and not 2 mortgage.

1st. The deed was an absolute one; and there is mo proof whatever that
Sutphen ever agreed to re-purchase the lands. There is proof that Cush-
man offered to re-sell the land to Sutphen, (see Courtney’s testimony, Ab-
stract, p. 39,) but there is no proof that Sutphen ever agreed to re-purchase.
It is hardly conceivable that Cushman should have made this offer, as testi-
fied to by Courtney, and Sutphen should have heard it without reply, if the
transaction had been a mortgage.

The consideration paid was the full value of the land. What did Cush-
man give as the consideration of thisdeed? The paper introduced in evi-
dence by Sutphen, which was in Cushman’s hand-writing, is as follows,
(Abstract, p. 24) =

Paid for C. I. Sufphen’s Farnt.

Indebtedness to me, I'eb. 19th, 1856, 4,101.20
My note, due in one year, 1,000.00
i “° “ 13 “ &« 250.00
S e S s tw ol vears; 1,000.00
LA LSS T o . 2,000.00
113 113 11 113 Six (13 37700 00
Lien Graham mortgage, 1,012.00
Fisher judgment, ; 736.80

$13,800.00

This is $40 per acre for the land—345 acres. Now did Cushman pay this
sum? It is stated in the bill, Abstract, p. 5, that Cushman did execute and
deliver to Sutphen all the notes above set forth, It is admitted that he as-
sumed and paid the Fisher judgment; it was paid March 18, 1856. Ab-
stract p. 40.

It is stated in the bill, Abstract, p. 9, that on the 27th of May 1854, Sut-
phen gave a mortgage on a portion of this land to J. B. V. Graham, and a
note guaranteed by Cushman for thesum. This was a lien before the deed
from Sutphen to Cushman was made. This paper was renewed and guar-
anteed by Cushman, June 15th, 1860, It was admitted, Abstract, p. 39, that
on this note on 20th day of June, 1862, judgment wasTendered against Cush-
man and Sutphen in La Salle county Circuit Court for $1,840.50, and that
the note was secured by a mortgage, which was a lien on the land, on the
. 19th day of Feb. 1856, and the record shows, p. 281, margin, that this judg-
ment was satisfied by the sale of the land in controversey June 1st, 1863,

-~
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This is not shown by the abstract. If there was any sum that was not paid

then it must have been in the $4,101.20 indebtedness from Sutphen to Cush-

man on the date of the deed. As this paper was made by Cushman and was
produced by Sutphen as the evidence of the contract between them, it would
seem hardly necessary for us to show that it was a true statemeat of the in-
debtedness. But this we can do. This sum is composed of the following
items : Sutphen’s bond to Cushman for $1,771.85. That this bond was given
for a balance due from Sutphen to Cushman Nov. 1st, 1857, is stated ex-
pressly in the bill, Abstract, p. 1.

2d item. Bond from Sutphen to Cushman, dated May 1st, 1853, for $1400.

3d item. Bond from Sutphen to Cushman for $4100.82, dated May lst,
1853, to secure the payment of all of which Sutphen gave to S. B. Gridley a
trust deed on the lands in question, with power of sale.

The amounts due on these several items on the 19th day of February, 1856,
as showa by the proof, was $4101.20. Courtney swears that he heard a con.
versation between Cushman and Sutphen in 1860 or 1861, in which Sutphen
stated that the item on this same paper of $4101.20 was correct and that
sum was due to Cushman on the 19th of Teb. 1856.

It is not denied that Sutphen agreed that this sum was due to Cushman
according to the agreement of the parties at the date of the deed, but it is
insisted that in relation to the first bond of $1771.85 it is usurious in reserv-
ing 10 per cent. interest ; that 6 per cent. only is lawful.

To this we answer—when a party comes into a Court of Equity seeking re-
lief from an usurious contract he must show that there was an usurious con-
tract. Ten per cent. was lawful interest on money loaned. The bill does not
allege that this balance agreed to be due was not for money loaned. The an-
swer insists that it was for money loaned, and there is no evidence showing
that it was not. So that neither by his allegation or proof does complainant
show any usury in this item.

As to the 2nd item of $1400, it is not averred that there was any usury, but
it is alleged that Cushman only gave $1200 for the steam engine, boiler, &e.,
for which that bond was given. There is no proof of this, but on the con-
trary S. B. Gridley swears that Cushman did pay to Cushman, Cogswell &
Co. over $1400 for the boiler, engine, &e. See Abstract, p. 40. There is no
usury in this: 1st, because the engine and boiler for which Sutphen gave this
bond cost over $1400 ; and 2d, because it was money actually paid by Cush-
man for Sutphen to Cushman, Cogswell & Co.

The 3d item arose as follows: one J. T. Cook agreed to sell some of this
same land to Sutphen. Cook lived in Galena, and forconvenience of transfer
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conveyed the land to Cushman. See bill, Abstract, p. 2. Cushman as agent
of Cook gave Sutphen a boud to convey the land to him upon the payment of
$4101.82, and 10 per cent. interest. See bond, record p. 226." There could
be no usury in this for two reasons: 1st, it was not usury to contract to con-
vey land upon the payment of a sum with 10 per cent. interest ; and 2d, be-
cause Cushman, as the bond shows, was acting only as the agent of Cook,
and was not a party to the contract.

Cushman did then give $40 an acre for this land. Snyder, a witness for
complainant, who purchased a part of the land, testifies, see Abstract, p. 30,
that at the time of his purchase the land was not worth over $40 anacre the
whole farm. This was all the evidence in the case of the value of the land.

Cushman then paid the full value of the land. This is almost decisive

against its being a mortgage.
. Glover vs. Payne, 19 Wend. 520.

The bill alleges that the Lighthall notes were to be applied on the mortgage
when collected. Of course this would make Sutphen the party really inter-
ested in the payment of the notes. Those notes were sued by Cushman.
On the trial Sutphen was a witness and testified that the notes were Cush-
man’s, and that he had no interest in them. He also swore that he had noin-
terest in the result of the suit. See Lighthall's testimony, Abstract, page 33.

When the deed was made Sutphen took o lease of the farm from Cushman
for two years, at a yearly rent of $2000. Why was this if the deed was a
mortgage? Sutphen is estopped.from saying that Cushman was not the own-

er of the land.
Ingraham vs. Baldwin, 5 Selden, 45.

Tilghman vs. Little, 13 T11. 241,

On the 19th of Feh. 1856, Sutphen executed and delivered to Cushman a
note for the $2000 for the rent for 2 years, and also a chattel mortgage to se-
cure the same.

On the 28th of January, 1858, Sutphen exccuted to Cushman a new chat-
tel mortgage to secure $1000 of this $2000 note, $1000 having been endorsed
as paid on that note; endorsement was in handwriting of Sutphen.

And on same date Cushman extended the time for the payment of the

‘$1000 till Feb. 19th, 1859, and Sutphen gave to Cushman a note for $450,

dated January 20th, 1858, and payable January 20th, 1860. On the 16th
day of January, A. 0. 1860, Sutphen executed to Cushman a chattel mortgage
to secure the payment of $682.48, for which a note was also given.

Complainant says no rent was ever paid oragreed to be paid ; that all these
chattel mortgages were for interest. Tuterest on what sums? At what rate ?

~C

S

e
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The Court cannot find the sum nor the rate. It is not alleged or proved.
Bill, Abstract page 4, says that Sutphen expected to sell & portion of thisland,
which he did sell to Badgley and Snyder, and only gave the $2000 note and
the chattel mortgage ““ to protect Cushman and secure him enough of the
crops to pay the interest on the indebtedness in case Sutphen failed to make
a sale of that portion intended to be sold, and which was afterwards sold to
Snyder and Badgley.” Is that so? Then why did he give the chattel mort-
gage dated Jan. 20th, 1858, to secure the sum of $1000 yet due on the $2000
note, and also the note for $450, which we say was given for rent of that por-
tion of the land which was notsold to Snyder and Badgley ? i

The bill says the sale to Snyder and Badgley was made on the 10th of
Dec. 1856, and it also says the $2000 note was only given to secure to Cush-
man his interest, in case the sale to Snyder and Badgley was not made; and
now, long after that sale, he is securing the balance of the $2000 note, and
the new rent notes for $450.

The chattel mortgage expressly says that the note was given to secure the
annual rent of this land.

The last payments claimed by Sutphen to have been made to Cushman on
this morthage (if it be a mortgage) was the Badgley Snyder notes, which
were made directly payable to Cushman, and which were secured by mort-
gage to Cushman, and which Sutphen says paid up his indebtedness to Cush-
man and more too, and yet after Cushman had these notes Sutphen is secur-
ing this $2000 note by a chattel mortgage and giving another note for $450,
and securing it by chattel mortgage given without consideration, he says.
We say for rent.

If the notes were given for interest, as Sutphen says, then as the interest
was continually increasing, the notes should have increaséd in amount, but
they did decrease. If they were given for rent they would naturally decrease
in amount as the land was sold off. The first note was for $1000 a year, the
second for $450. The Snyder and Badgley notes did not draw interest till
due, and so Cushman’s interest, if interest it was, was constantly increasing
until the Snyder and Badgley notes were paid.

The bill shows that Snyder and Badgley’s notes and mortgage were given
Dec. 10th, 1856. Cushman advanced after that to Sutphen as follows :

Jan. 7th, 1857, paid by Snyder, ¢ $302 90

Feb. 1859, borrowed money, 84 00

Feb. 1860, taxes, 35 40
“ ¢ Tnsurance, 28 10

Oct. 1st 1857, signed Swift note, . 324 06

Abstract, p. 20 and 21.

Jan 27, 1858, Darling Thompson note, 692 81
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So that when Cushman first received the Snyder and Badgley notes, he’

had less to be secured and paid by them than he has now, if this be a mort-
gage, by the sum of $1432.88. If this was a mortgage, was Cushman paid
up by the Snyder and Badgley notes? Complainant says he was. He must
have been then, or he is not now, when the claim is increased $1432.88. If
he was paid up, why did Sutphen give the new notes and chattel mortgages ?
There is no answer to this.

In January, 1860, long after Cushman was fully secured for all advances
according to the statements of the bill, Sutphen carie to Gridley, Cushman’s
clerk, and said to him that Cushman had a chattel mortgage on his property
which was about to expire, and that it would be necessary to give another
mortgage, as there were judgments against him, and the property would be
levied upon unless he gave a new mortgage. Gridley computed the interest
on the S?,OOO note and the $450 note, making $682.49, and took a note and
chattel mortgage for the amount. Sufphen said that he owzd Cushman the
amount of thes: two notes and wanted fo secure them.

Abstract, p. 36-7. The bill says the $2,000 was given to secure the inter-
est only, in the event that the sales should not be made to Snyder and Badg-
ley, but these sales had been mada at that time.© Bill says the $450 note
was given without consideration. And yet, long after, when there was no
motive for false statements on the part of Sutphen, he tells Gridley that he
owed the notes.

But it may be insisted that this deed was made, this lease was taken, and
these notes and chattel mortgages were given by Sutphen to cover his prop-
erty from his creditors. Is that proven in this case? If it is not, then we
say, “ what doth not appear, doth not exist.” Ifit is proven, then there is an
end of this case, for a’Court of Equity will not help a man out of a difficulty
in which he has involved himself in endeavoring to defraud his creditors,

Miller vs. Marckee, 21 Ill. 152.

/ Jones vs Reed, 3 Dana, 540.
Harrison vs. Trustees, 12 Mass. 461.

We ask the Court now to look at the paper on page 251 of the Record,
which is as follows:

“ 82770 OrrAwa, ILL., Nov. 11th, 1856.

“This is to certify that there will be due to Charles H. Sutphen, five years
and six months after the date of this certificate, $2,770 with interest, being
the balance due on settlement with him of matters growing out of the pur-
chase by me of the farm on which he now resides, and which is leased by
me to him. This certificate is to be held and retained by said Sutphen (and
not to be assigned or disposed of) for the purpose of securing the payment of
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the rent which may bedue me, or of any other indebtedness which may be due
to me from said Sutphen during the intermediate time or when the certificate
may be due, and which said sums that may be due shall be deducted from
the amount then due on this certificate. W. H. W. Cusmyan.”

This certificate was given on the day of its date, On that date Cushman
took up of the notes given for the deed the following: One for $250, due in
one year; one for $1,000, due in two years; one for $2,000, due in four
years; one for $3,770, due in six years. Total amount, $56,950.00. And the
consideration given for the notes so taken up was,—

Notes due from Sutphen to Cushman at that date, $1,727.00
Cash paid that date, 2,000.00
Eames & Allen both prove this payment.

Interest, 453.00
Certificate, 2,770.00

See Stebbins’ testimony, Abstract, p. 34.

That this certificate was actually received by Sutphen is certain from the
testimony of Courtney, Abstract, p. 38.

Can there be any reasonable answer given to these questions : Why he took
this paper if this deed was a mortgage ? Why state the falsehood stated in
that paper, if it be a falsehood? Why not take a receipt for the notes surren-
dered, if; as stated in the bill, these notes were only loaned to Sutphen to
use?

We insist that Sutphen is estopped from saying that this was a mortgage
and not a deed,—

1st. By the lease he took for the farm from Cushman, Teb. 16, 1856.
2d. By chattel mortgage to secure rent, dated Feb. 16, 1856.

3d. By chattel mortgage to secure rent, dated January 20th, 1858.
4th. By chattel mortgage to secure rent, dated January 1, 1860 ; and
5th. By the recitals of the $2,770 certificate.

We hold that, even if the deed was intended as a security at first, its char-
acter was changed by the recitals of the certificate, dated Nov. 11th, 1856.

The parties had, in this certificate, set forth, by way of recital, as clearly
as language can express it, that the first transaction was a sale, and not a
loan or a mortgage.

There is no suggestion in the bill that there was any fraud or circumven-
tion used in drawing or executing this paper ; and for any thing alleged or
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proved it fully and fairly expresses the intention of the parties. The parties
have, by this recital, shown an intention to declare, by that instrument, the
nature and character of the former transaction, and have so declared it in
the recital. It is done, too, in language not susceptible of two meanings,
and clearly shows that the first contract was one of purchase, and not of
loan.

Although it is true that Courts will not be estopped from looking into all
the facts and circumstances, by a deed absolute on its face, to ascertain
whether a loan of and security for money was really intended ; yet, if there
be no fraud or circumvention in procuring it, parties must be bound by and
be estopped from averring anything against their own deliberate recitals, ad-

missions and agreements.
Wynkoop vs. Corning ef al., 21 11, 584.

On the 11th zlay of-Nov. 1856, Cushman took up the $250 note, the note
for $1,000, the note for $2,000, and the note for $3 770, and paid therefor,—

Notes, due from Sutphen to Cushma $1,727.00
Cash paid that date, 2,000.00
Interest, 453.00
Certificate, 2,770.00

Which makes the amount. No man can give a reason why the $2,770
certificate was given or received. If the notes were a loan and were returned
by agreement unpaid, the case shows how the $250, the $1,000, the $2,000,
and a portion of the $3,770 note was paid. If it was a sale, then the case is
clear.  The notes that had been paid were taken up, and this certificate was
given in this shape for the balance to secure the accruing rent.

The finding of the jury is only advisory to the Court, and is by no means

conclusive.
Sibert vs. McAvoy, 15 I11.'108.
Williams vs. Bishop, 15 Il 555.
2d Daniel’s Chancery, 1206.

“The 4th instruction is not the law as given.

The 5th instruction is only calculated to mislead the jury, for, if this deed
- was a mortgage, as charged in the bill, then the condition had.not been
broken avhen the lease was given, or when the chattel mortgages were given,
and the qualification to the 5th instruction.

The 8th instruction asked by defendant is the law, and should have been
given.

Before this deed can be held to be o mortgage, -the Court must. believe,
from this evidence, contrary to the solenin instruments of the parties, that
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Cushmnan intended to loan his notes to Sutphen to the full value of the farm,
upon the consideration only that, if Cushman had to take up the notes, as
the fact turned out to be, that he was to receive six per cent. only for the
money he must advance for that purpose, although the legal rate for money
loaned was 10 per cent. [

2

But if the finding of the Court, that the deed is to be considered as a
mortgage, is correct, then we say, as to the amount found to be due, thatitis
not too great; but if there be any error whatever in it, it is against the de-
fendant.

Whether the transaction be treated as a sale or a mortgage, the considera-
tion is the same, and is set out in the paper found upon page 24 of the
Abstract, also in the testimony of Courtney, Abstract, page and is as
follows :

Indebtedness of Sutphen to Cushmai., Feb. 19th, 1856, $4,101.20
Graham note, (since endorsed by Cushman,) - . 1,012.00
Fisher judgment, (since paid by Cus]uuun,s 736.80
Cushman’s notes as follows:

1: Note, due in 1 year, at 6 per cent,, 250.00
s W 8 P ) 1,000.00
BRI .0 2 years, . 1,000.00
4, « ot 4« L 2,000.00
5, ¢ e 6 “ L 3,700.00

Total, $13,800.00

And in computing the amount due the consideration of the deed is the
amount of the loan.

It appears obvious to us that these notes should be charged to Sutphen at
their date as a loan; but, instead of this, complainants insist (and the mas-
ter in-the Court below assumed) that the only amounts that Cushman has
shown that he paid to take up these notes, with interest at six per cent. from
the date of payment, should be credited to him.

The effect of this course is to quietly ignore the notes, and is a most
monstrous perversion of law and justice.’

If the paper purporting on its face to be a deed, was really intended as a
mortgage, then the sunt secured by it' was the’ consideration given for the '
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conveyance, which was in part Cushman’s notes for $9,750, with interest at
six per cent. .

Now why were not these notes a fair charge against Sutphen ?

Why should we only be allowed, for the money we have shown was paid,
to take the notes up, especially when the proof shows them to have all been
taken up long before due?

We produce the notes paid. It is admitted we got them long before due,
and this is evidence that we did pay them in full. But on the mere assertion
of the bill that complainant returned the notes to defendant, without one
particle of evidence in support of the assertion, the whole of the notes ave
quietly put aside.

And this we say is a total perversion and reversion of all the rules of evi-
dence.

The result of this position would be to establish as a matter of fact that
Mr. Cushman gave Sutphen his (Cushman’s) notes, amounting to $7,950,
without any consideration whatever for their use; and if Sutphen took up
the notes eventually and returned them to Cushman, that Cushman should
receive nothing whatever for this use of his credit to so large an amount, or
for the risk incurred by him of having to pay the notes; and that, in case
Sutphen did not pay the notes, Cushman should advance the money to do it,
and should have but 6 per cent. for his money.

Now this Court cannot believe that a business man like Mr. Cushman ever
made any such bargain as that.

Do we ask too much when we insist that your Honors will not take that as
proven which is not proven, or when we insist that all the rules of evidence
shall not be reversed and we required to show when and how we took up the
notes which we now hold ?

This whole thing is wrong. The Master’s report is based upon principles
which are a simple denial of any justice to Mr. Cushman.

No man in his senses ever made such a bargain as it is insisted Cushman
did ; that is, to loan his notes to a large amount, take all the risk of so doing,
and have nothing but 6 per cent. upon the money he was absolutely obliged
to pay to take up the note.

The Court will never believe that Cushman made such a contract.

We have proven that we paid upon these notes $1000 to Eames, $2000 to
the City Bank, $2,770 in a certificate that was produced on the trial, $876.80
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to Adsit, to Coe $137.22, and a note for $84 taxes for three or four years, to
Cushman, Cogswell & Co. $16.17, to Thampson $692.94.

Which is very nearly sufficient to tale up all of the notes, and will fully
pay them if there is allowed to Cushman a discount of 4 per cent. (the dif-
ference between 6 and 10) from the several times of payment to the time the
notes severally became due.

And there is no proof whatever that any one of them was taken up by
Sutphen and surrendered to Cushman.

Cushman had full legal right to buy up his own notes as well as those of
any other person, at the lowest rate he could get them in the market.

Stephens vs. Unkiffer, 14 T11. 103.

We have taken thé pains to make a careful computation upon several dif-
ferent bases of the amount due, if deed is to be held as a mortzage, together
with a review of the points in controversy upon this question.

Referring to the paper No. 1, abstract page 24, which shows the consider-
ation in the deed of Feb. 19th, 1856.

The first item being a previous indebtedness of $4,101.20.
This amount was made up of the following items:

Bond from Sutphen to Cushman, $1,771.85, drawing 10 per cent. interest
on its face. Bill, page 2.

Answer says this was for money loaned, page 2 and 3 of answer; $1400
paid by Cushman to Cogswell & Co. See Gridley's testimony.

This note itself shows that Sutphen agrees to pay 10 per cent. interest
after due. The balance of the $4,101.20 was the amount due on bond from
Sutphen to Cook, which bond was drawing 10 per cent. interest.

The two last items were secured by bond from Sutphen to Cushman, draw.
tng 10 per cent. See Exhibit “ B of the bill.

The amounts due on these several items on the 19th day of February, 1856,
was $4,101.20, as agreed.

The papers themselves were not cancelled, but only the amount then due
found. No new contract was substituted in place of them.

The party alleging usury must prove it. There is no proof that this 10
per cent. was usury. There is nothing in the proof which shows that any
usurious agreement existed between Cushman and Sutphen in relation to that
item of $4,101.20 on the 19th of Feb. 1856, That item then should draw 10
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$7,004.40 Brought forward.
350.22 Int. to Dec. 10th, 1857.

7,354.62
1,433.19 Sayder & Badgley, Dec. 10th, 1857.

$5.921.43
196.59 Int. to July 3d, 1858,

6,118.02
955.82 Snyder, July 3d, 1858.

$5,162.20
103.24 Int. to Nov. 2d, 1858.

5,265.44 4
45717 Lighthall, Nov. 2d, 1858.

$4,807.67
30.28 Int. to Dec. 10th, 1858.

4,837.95
1,563.48 S. & B., Dec. 10th, 1858.

$3,274.47
111.33 Int. to July 3d, 1859.

3,385.80
1,038.93 Snyder, July 3d, 1859.

$2,346.87
61.01 Int. to Dec. 10th, 1859.

2,407.88
1,692.97 S. & B., Dec. 10th, 1859.

$ 11491
24.30 Int. to July 3d, 1860. "

739.21
739.21

$ 000.00

The payment July 3d, 1860, was $1,122.05, which exceeds the amount’
then due on this indebtedness by $302.84.

We have applied $739.21 of the last payment to cancel the balance of six
per cent. indebtedness at date of payment. The remainder of the payment,
$302,84, we hereafter apply on 10 per cent. indebtedness.
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Whole ten per cent. indebtedness, Feb. 19th, 1856, $4,101.20
Interest to Feb. 19th, 1864, at ten per cent,, 3,280.96
$7,382.16
Balance of payment, July 3d, 1860, $302.84
Interest to Ieb. 19th, 1864,(@10 per cent., 109.77
- 412.61
: . $6,969.55
Attorney’s fees in Lighthall's suit, P 50.00
Interest @ 6 per cent. from Nov. 2d, '58, to Feb, 19th, 1864, 16.15
$7,035.65

The above is the amount due Cushman, exclusive of the Sizer and Graham
judgments:

If the Court should not allow interest on the $4,101.20(@10 per cent., but
only at 6 per cent., the account would stand as follows :

Principal, $4,101.20
Intererst to Feb. 19, '64, (@ 6 per cent., 1,968.57
, $6,069.77
Balance of payment, July 3d, 1860, $302.84
Interest to Ieb. 19, '64, (@ 6 per cent., 65.86
368.70
: $5,701.07
Attorney’s fees in Lighthall suit, . 50.00
nterest, @ 6 per cent.;: from Nov. 2d, '58, to Feb. 19, '64, 16.15
$5,767.22

This is also exclusive of the Sizer and Graham judgments.

The small note for $84.80 given by Sutphen' to' Cushman for money to pay
taxes with, and the several amounts of taxes and insurance paid by Cush-
man, are not included in the above calculation, and are as follows :

Note, April 23d, 1859 Int.,, $76.13 (20 per cent.) $84.80
Tax receipt, Feb. 15th, 1860, « 8.42 35.10
Insurance, March 13th, 1860, £ 3.43 14.55
« “«  8th, 1861, 5 1.65 13.55

£ “  8th, 1862, Lt 1.58 13.55

g © 7th,-1863, L ™ 13.55
$91.98

Total principal and interest to Feb. 19th, 1864, $267.08

Which should be added to the ten per cent. and six per cent. balances
respectively, in order to give the full amount due Feb. 19th, 1864, exclusive
of the Graham and Sizer judgments.
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The ten per cent. item above is,
Add balance on small items,

Total on ten per cent. basis,

The six per cent. item above is,
Add balance on small items,

Total on six per cent. basis,

$7,035.65
267.08
$7,302.73
$5,767.22
267.08

$6,034.30

If the Conrt should choose to assume that the statement contsined in the
paper on page 27 of Abstract is the true basis upon which the account of the
parties ought to be stated on January Ist, 1858, then the account would
stand thus, the Court bearing in mind that none of the notes of Snyder’

and Badgley bear interest until they come due, and that the' item of

$8,568.29 should bear interest from January Ist, 1858, We have stated this
below in‘two waysj; first, counting interest on $4,101.20 of the above at 10
per cent. and the remainder'at 6 per'cent.; and, second;: counting interest on

the whole'sum at 6 per cent.:

Jan. 1st, 1858, 6 per cent. indebtedness,
" Deduct i?adg]ey payment of Dec. 10th, 1857,
24 days' interest,

Interest at 6 per cent. to July 3d, 1858,
ﬁeduct payment of ‘Ju]"y 3d, 1858, (Snyder,}: ;
Interest to Nov. 2d, 1858,

Deduct payment Nov. 2d,1858, $457.77
educt paym ) y 50,00

} Lighthall,

Interest toDec. 10, 1858,
Dednct payment Dec. 10, 1858, (S. & B))
Tnterest to July 3, 759,

Apply of July 3d, 1859, payment,

$4.467 09

$t7a } 780 70"

$3,686 39

127 18

$3,813 57
955 82

$2,857 75
57 15

$2,814 90

407 7

$2,507 13
15 87

$2,523 00
1,563 48

$959 52
32 91

$992 43
992 43

$000 00
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Balance of July payment is $46.50. i
Jan. 1, ’58, ten per cent. indebtedness, $4,101 20
Interest to Dec.: 0, 59, . © 796 31
, $4,897 51
Payments to Dec. 10, 59, $1,693.77
Balance of July 3, '59, 46.50
Interest on same, + 201 )
- 1,742 28
$3,155 23
Interest to July 3, ’60, at 10 percent. 181 42
$3,336 66
Payment July 3d,60, (Snyder,) 1,122 05
$2,214 60
Interest to Feb. 19, '64, 802 79
$3,017 39
To the above must be added the Thompson nofe paid Jnn. 21, '58, "692 84
Interest to Feb. 19, '64, at 10 per cent. 426 85
Note due Aug. 23, 59, 84 80
Interest to Feb. 19 ’Ga, 20 per cent. 76 13
Tax receipt, Feb. lo, ’60, 35 10
Interest to Feb. 19, 64, 6 per cent. 8 42
Insurance, March 13 60 14 55
Interest to Feb, 19, 64 6 per cent. 3 43
Insurance March 8 61 I3 55
Interest to Feb. 19, 164.'6 per cent, 1 65
Insurance March 8, '62, 13 65
Interest to Feb. 19, '64 1 68
Tnsurance March 7th, 1863, 13 55
. Interest to Feb. 19, ’64, at 6 per cent: L4
$1,386 17
Add balance above found, - ) ’ 3,017 39
$4,404 16

This is exclusive of the Graham and Sizer judgments.

But this shows the Lighthall note to be about $750, but there was really

wollected only *. . © $240.25, Oct. 9th, 1856,
; : 457.7%, Nov. 2, 1858.

$698.02

TThere remains but one other conceivable way in which this computation
can be made, and that is by assuming, with Judge Leland, that the. $2770.
certificate should be set aside as a pure fiction. I say assuming, for no one
can say truthfully, that there is a particle of evidence tending to prove that
statement. Then the Court should deduct from thé Grst statement, if the
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Court finds we ought to have 10 per cent. interest on the $4,101.20; or fronr
the second statement, in case the Court should differ with us on that point,
the sum of $1000, with interest from Nov. 11th, 1856, to IF'eb. 19th, 1864,
amounting to $8,436, leaving, if deducted from the first sum, $5,866.73, and
if deducted from the second sum, $4,598.30.

I take the sum of a thousand dollars at that date because the remainder
of the certificate of $2,770 is shown to have been paid in cash, to take up
the Eames and Thompson notes.

One thing is absolutely certain, that the above calculations are accurate
and made upon a legal basis. I did not pay enough attention to the compu-
tations made by Mr. Leland and Mr. Gray to state wherein their inaccuracy
consists, farther than this, that the basis upon which the calculation is made
is fundamentally wrong.

The bill says the notes were loaned. Taking that as a fact, no ingenuity
can evade one or the other of the conclusions above stated.

Complainant’s counsel, however, quietly ignore this statement of their bill,
and compute the amounts paid by Cushman to take up the notes so far as
we have proved how those payments were made, and where we have not
proved how the payments were made, assume that they were never made
although we have the notes in our hands.

Such a conclusion involves this further state of facts, that Cushman agreed
to loan his notes to Sutphen for $9,750, and to receive nothing therefor ex-
that when he was compelled to take up these notes he should have his money
back with six per cent. interest from the time he paid it out. 3 -

A fact is proved when the Court is satisfied from the evidence that it is
true, and it is not proved before. This Court does not believe from any evi:
dence in this case, that Cushman ever agreed to loan his credit to thatextent
with the necessary trouble and expense of looking after and protecting this
paper, without any consideration.

This conclusion, also, of Messrs. Leland and Gray assumes that Cushman
had no right to purchase his paper before due at a discount, which is clearly
not the law.

The only real questions the Court will have to decide are, first, whether we
shall be allowed 10 per cent. interest on the sums on which Sutphen agreed to
pay 10 per cent. interest; and second, whether the Court will assume that the
$2,770 certificate was a pure fiction without motive or object, contrary to the
express declaration of the parties contained in the paper. The other ques-
tion is one of figures purely, and one in which we know we dre right, unless
some item can be pointed out which we have failed to compute.
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There is o question of usury in the case. The sum of $4,101.20 Feb. 19,
1856, might lawfully bear ten per cent. interest, and which it is equity that
:Sutphen should pay. There is no allegation in the bill that the certificate of
$2,770 is any way tainted with usury, and hence the naked question in rela-
ition to that paper is, was it issued by Cushman to Sutphen? Did Cushman
take it up ? and has Sutphen proven that Cushman did.not pay a valuable
(consideration for it ? for if Cushman did take it up for a valuable consider-
ation, he is entitled to it.

In the appellant’s argument and computation are the following errors in
law and mistakes of fact: °*

1st. The computation is made, not upon the notes actually shown to have
been given by Cushman to Sutphen, but only upon the amount we have
proven that we have paid to take up the notes, aside from the possession of
the notes by us. The effect is this, instead of proving that Sutphen surren-
dered any of the notes to Cushman without receiving pay therefor, as he has
alleged, Cushman is required to prove that he paid the notes, and how he
paid them, and when, although it is proven that Cushman gave the notes to
Sutphen, and had taken them up and had them in his possession, thus re-
versing the presumption of the law.

2d. They utterly pass by and leave out the $2,770 certificate, and, without
any proof in the world, simply assume that it was never paid, and this
against the testimony of Courtney, Abstract, pp. 38 and 39.

3d. They leave out entirely the bond given by Sutphen to Cushman for the
Cook land. Cook sold certain lands to Sutphen, and, for convenience, deed-
ed to Cushman the land. Cnshman gave his bond to Sutphen to convey the
land to him when it was paid for. Before it was paid for, Cushman deeded
the land to Sutphen, and Sutphen gave Cushman a trust deed to secure the
payment, Record, p. 229. Cushman was, of course, liable to Cook for the
price of the land when deeded. The simple fact is, and can not be got over,
Sutphen contracted to pay Cushman for that land, and has not done it. If
Cushman chose to satisfy Cook himself, and take Sutphen for pay and give
him time, that does not discharge Sutphen’s liability to Cushman.

And this pretext is set "up over the testimony of Courtney, who swears
positively that, in 1860 or 1861, Sutphen admitted in his presence that the
item was correct.

They state the note of Adsit paid by Cushman for Sutphen at $800, March
26, 1856. The whole note is set out in the Abstract, and is for $800 prin-
cipal and interest at 10 per cent., and dated Dec. 20th, 1855. The true
;amount is $880.
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The note of Darling Thompson is stated by them as $692.84. This note
is set out in full. Abstract, p. 39. It was for $692. 94, payable one year
after date, at 10 per cent. The amount paid was $762.23,

By their adroit and ingenious mode of stating their account, they make us
pay 10 per cent. when we pay their debts, and allow us 6 per cent. when they
repay us

Paymeuts by Sutphen to Cushman claimed as follows :

One year’s interest on the $1,771.85 bond, £$177.18
Cash paid August 25th, lbo§ . 100.00
Cash paid October 4th, 1853, 200.00

Now, why i is it that they thus attempt to set aside as unworthy of any
credit the admissions by Sutphen ?

1st. When the paper showing the amount paid for the land was made and
received, the amount of the indebtedness was stated at $4,101.20. Abstract,
p- 16. This paper was received by Sutphen, and was produced by him and
offered in evidence; and Courtney swears that Sutphen expressly admitted
that this amount was right. Abstract, p. 38. How much evidence is needed
to establish a balance due ?

In their statement they claim on Lighthall notes, as of the date of Sept.
1st, 1854, $825.00. In order to show the marvellous unfairness with which
they have treated this case, we ask the Court to look at this item, what
they claim and what the proof is.

The allegation of the bill in relation to these notes is in these words: It
was agreed that, when the noles were collected, the proceeds should be applied
on the note for $1,400 given for the steam engine, &c. See pages 16 and 17
of the bill.

The answer shows that the notes were received as collateral and were never
fully paid ; that the notes were sued onj that Lighthall contested them ; and
that all that was collected was, Oct. 9th, 1856, $240.25; Nov. 2d, 1858,
$457.77 5 total $698.02,

Now there is certainly nothing in the bill or answer which shows that the
whole amount of these notes, whether collected or not, should be charged to
Cushman, and the only possible ground upon which such a charge could be
based would be that the notes were dated Sept. Ist, 1854, and bore interest
from that date, and were fully collected, both principal and interest, or that
the amount collected was equal to $850 on the 1st day of Sept. 1854,

-Now the proof shows a state of facts widely different. from this. . The,
receipt for the notes is the first proof.—Bill of Ex., page 64, That recelpt'



31
says: “ Said notes are left as collateral security, and when collected are to
be credited to said Sutphen.” Cushman and Sutphen contracted that the
amount of Lighthall’s notes should be credited when collected. How. ean it

be right to credit them long before they were collected, and much more than
was ever collected ? See receipt.

- Now, were these notes ever paid ?. Lighthall’s testimony, bill of exeep-
tions, page 71 ; he testifies that he paid $175 and $35 to Sutphen on one of
the $200.00 notes,—that makes $230; he paid something to Cushman
on same note ; he also paid to Cushman $66 on the other $250.00 note. He
says he paid to Cushman on the $500 note, in August or September 1855,
$240.25 in an order on Brushj also in lumbur $125.00; also in lumber $23.
There was a judgment on one note for $39, and on the other for $135.

Then the amount paid on these notes, according to Lighthall’stestimony, is,

$66  No date given.
One other payment, neither date or amount given.
240.25 Angust or September, 1855.
148.00 In lumber, date not given.
174.00 Amount of judgments paid in 1857,

$628.25

The answer of Mr. Cushman, that the whole amount received on Lighthall -

notes was :

October 9th, 1856, $240.25
November 2d, 1858, - 457.77
$698.02

Being $69.70 more than is proven by Lighthall. The greatest amount
that can be allowed, is the amount admitted by Mr. Cushman, $698.02, and
the dates of the credit:

October 9th, 1856, $240.25
November 2d, 1858, 457.77

The claim of $825 on the Lighthall notes of date of Sept 1st, 1854, and
intérest from that date, when the pleadings and proofs all show that the notes
were left as collateral, to be credited when collected; that they were not col-
lected until 1855-56 and 57, and the whole amount collected was $698.02, is
a specimen of the fairness of the argument of appellant's counsel in this
case. It seems to be argued upon the principle that anything is fair in war.

The talk aboutinsurance and our claims of it as being felo de se, we re.
spectfully submit is not deserving of an answer. Of course we say the farm
is ours, and we don’t claim insurance of you, but if you hold the land upon
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the false claim that this deed was a mortgage, you ought, of course, to repay
us the insurance.

The Snyder notes were made payable to Cushman. Complainant in his
bill alleges that he paid s these notes. When some of the notesbecame dud
Snyder made a new contract with Cushman by which he agreed to pay 15
per cent. for an extension. The notes were Cushman’s. He had a right to
collect them when due. Sutphen had nothing to do with the agreement he-
tween Cushman and Snyder. The risk of the extension was Cushman’s.
The extension might endanger the collection. Was the relation of the par--
ties such that if any loss had happened in consequence of that extension it
would have been Sutphen’s loss? If not, then the gain would not be Sut-°
phen’s gain.

We quote from the argument of counsel :

“ By paper No. 1, (160), Cushman claimed the amount then due from Sut-
phen to be $4,101.20, and Sutphen acquiesced therein. Courtney, a man of
good qualifications as a conversation hearer, says so, and we do not doubt it.
But let us see what was really then due, giving the lender good Christian
measure. The only items prior to Feb. 19, ’56, which then were taken into
account are the $1,771.85 bond, the $1400 note, the payment of Aug. 25;
1853, $100, and that of Oct. 4, 1853, $200. We have the defendant fast (what-
ever that may be) th4t he never gave:Sutphen any credit for money collected
of Lighthall till Oct. 9, 1856 (123) because he says he did not receive any:
till then. If he states an untruth he must be held to lie cum oneris. We
will make the computation both at 6 and 10 per cent.;"” and the most he makus
the balance at 10 per cent is $3,707.06, excess to make the $4.101.20,
$394.14, which' he says is usury. At 6 per cent.- he makes the difference
$728.26. :

That it is charitable and in extreme good taste to call Mr.- Courtney “a
good conversation hearer,” because he details one conversation between thé
parties, when they seek to sustain their bill by the conversations of the parties,
six in number, detailed by the son of complainant, heard by him when he"
was but a boy, and testified to after many years, we readily admit, but that
they understand what good Christian méasure is seems opento question.

In the trust deed to Cushman from Sutphen, he expressly admits that the
sum due for the Cook farm was due to Cushman. Record, p. 229. The bill
also so states in Record, p. 6. The bill states, Record, p. 12; that on the 1st
March 1854, Shaw paid to Cushman the amount of $3,459 and interest from
Dec. 1st, 1853, to March 1st, 1854, making $35,010.88; and on 4th day of
Feb. 1854, Sutphen paid $500 towards this farm, Feb. 4th, 1854, making in
all $40,010.88. The difference hetween this sum and the amount of the
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£4,100.82 yith interest thereon from lst May, 1853, they throw out gnd leayg
out. They acknowledge the trust deed by which they agree to pay the money.
to Cushman ; n(,l\.nowletl"e that €ushman deeded to butphen, do not pre-
tend that they ever paid it to any one. Yet they throw it out because in
making the original bargain Cushman acted for Cook.

The whole case showing that, as between Cushman and Cook, Cushmay

had a right to receive the money, ulthou"h the original bargain was with
( Jook.

Sutphen had the land for which the bond was given. He never paid forit.
Don’t pretend that he has. Now seeks to escape payment altogether, to rcn-
der void the solemn instruments he has given to secure the payment, and
then says this is good Christian measure. The gentlemen are adroit and
ingenious lawyers, but to their elaim to be regarded as teachers of Christian
ethics, we modestly demur.

We reply to page 20 of plaintiff’s argument, that, although Cushman had
agreed to pay the debt to Graham and was liable for it; yet, having offered
to re-sell the land to Sutphen, he was waiting to see if he would re-purchase
and pay the debt himself; and, in our view of the case, it was proper to in-
clude thatin a statement of the nmount. which Sulpheu would have to pay
to re-purchase the farm, and that was what he was doing. See Courtney's
evidence. The point is based upon an assumption, not upon 9\'§Jence.

The truth is, thatif this deed was and is a mortgage, it was given to secure
the $13,800, and the notes of Cushman to Sutphen which Cushman shows
Sutphen once had and which Cushman now produces, are secured by the
mortgage, unless Sutphcn has proven, as he has allewcd that ke surrendered
the notes without consideration.

The Court, in making its computation, did not take as a basis the onq
assumed for it by counsel for complainant, but die assume the pencil writing,
Abstmct, P 27, to be a true statement of the accounts of the parties, Jnn.
1st, 1858, and in reviewing this computation the Court will observe that none
of the Snyder and Badgley notes bear interest till they become due. The
finding of the Court is too small on its own basis, but we are content to re,
geive the sum. - L

GLOVER, COOK & CAMPBELL,
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ABSTRACT OF RECORD.

The bill of complainant Sutphen charges that on the 1st of Nov., 1851, he
2 was seized in fee of W1 of B4 of S W1 of Sec. 17, T 36, R 3, aud
also of the following pertions of Section 19, same Town and Range, S3 N
B}, S Lot1in N W%, N% Lot 1 in S W}, NI Lot 2 in the 8 W4, N}
W1 S Eland W3 of the EX S B}, -

For many years before Nov. 1, 1851, orator and Cushman had large business

transactions and dealings in various ways. On same day they accounted

ko m i and settled up all matters, and orator gave Cushman for balance due a

4 : 3 bond of that date for $1771.85, with interest at 10 per cent. To secure

; the bond orator gave to one Samuel .J. Gridley a trust deed of even date
4 with power of sale.

It was usurious to take ten per cent; six only lawful, and orator claims that
that only the Jatter rate should be allowed.

5 Orater paid in Nov: 1852, one years interest, $177.18, and a similar sum
in Nov., 1853. Cushman still has txfiSt deed and bond.

On the 1st May, 1853, orator gave note to Cushman for $1400, payable
Nov. 1, 1853, and your orater also gave to Cushman, as the agent of John

6 T. Cook, a bond for the payment of $4100,82 on or before said Nov.
1st, with interest at ten per cent. To secure the payment of note and
bond, orator on said May Lst gave trust deed to S. B, Gridley with power
of sale.

if Only consideration for $1400 was the agreement of Cushman to farnish
a steam engine and fixtures, &c:, to be put up by your orater on the John
T. Cook land mentioned hereafter ; and it was agreed that whatever the
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Engine, fixtures, &c., should cost less than $1400 should be endorsed on
the note. Machinery only cost $1200, and no credit has been given for
the $200.

Only consideration for the $4100.82 bond was that Cushman being the
nominal holder of the title to certain lands, (in Bill described,) the real
owner be‘ng Cook gave your orator a bond for a deed by which he was
to convey when your orator paid the said $4100.82 bond and interest.

( Said note and bond were usurious. Six per cent. only lawfal and ten not.

11

13

1

1

On the 17th of Aug., A. D. 1853, orator sold the lands in said bond for
a deed described to Philander Shaw and S. Shaw for $3759. $300 of it
down and the remainder in two equil payments, one on Nov. 1st, 1853, the
other Jan. 1st, 1554, The $300 was paid to Cushman in Sept. and Oct,,
1858, to be applied on the steam engine and fixvures, &e.

The Shaw’s not payiug the other instalments at maturity, on the 1st of Dec,,
12

4

1853. gave their 1ote for $5459, and interest which orator endorsed to
Cushman to be collected and applied to the credit of your orator on the
$4100-82 debt, and on vhe 1st of March, 1554, Cushman received the
amount and interest {rom the Shaws.

On the 9th of April, A. D. 1855, said Cushman and w'fe gave a quit
claim to your orater of the lands so held in Cushman’s name for Cook, and

your orator and wife on the 22d of June, 1854, conveyed by deed of
warranty to the Shaws the seme lands.

On the 4th day of February, A. D. 1854, your orator paid Cushman $500

- towards the Ceok faurm so sold him.

On the 27th of October, 1854, the said Cushman received from orator two

5

promissory notes, given by one Jus. Lighthall to orater, and which your
orator endorsed to said Cushman. Both bear date Sept. 2, 1854, Each
for $250. Each at ten per cent, and each due June 1st, 1855. On one
of these notes $175 is endorsed as paid about Sept. 1st, 1854,  On the 12th
of June, A, D. 1855, Cushman received from your orator another note
given by Lighthall to vour orator and endorsed by your orator to him.
The note for $500, dated Sept. 1, 1854, due Sept. 1st, 1855, interest ten
per cent. The three notes were veceived for collection, and to be applied
on $1400 for Engine, &e. [Balance of principal on the three notes, $825,
on which interest at ten per cent. commenced accruing at date, Sept. 1,
1854.]

On divers times between June 12,55, and Feb. Lst, '58, Lighthall made pay-

16

ments on $500 note and paid it in full,
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At the Sept. term, 1858, of the LaSalle County Court, Cushman recovered
two several judgments upon tho two $230 notes, and shortly thereafter, to:
wit, about Nov. 6, 1858, received from said Liighthall the amount of both
of said judgments.

17 In the early part of February, orator desiring to settle up his indebted-
ness, applie'l to Cushman to borrow about $4000 in addition to what he
then owed Cushman, for the purpose of paying the debts which your orator
owed to others, offered to secure him on lands of your orator and which are
heve.fter described. Cushmon said be bad not the money on h:nd, but
that he would figure up what ovator then owed him, and if your orator
would pay twelve per cent. on it, Cushman world give to orator his Cush-
mar’s notes to use, providad your orator and wife would give him a deed of
his Jands as security in addition to the trust deeds hercinbefore described,
which said Cushman had on the greater portion of said lands. Orator
agreed to iv and told Cushman that he intended to sell off abous 250 acres,
being the same which orator did afterwards sell to Sryder & Dadgley, as
herez{ter mentioned, and Cushman agreed your orator might sell.

/Itx—vns also agreed that if your orator sold or negotiated any part of the

18 notes of Cushman ‘hat your orator was to takc care of them and pay

them when due, and retain them to be cancelled or passed to the credit of:
your orator, If said Cushman obtained mouey as he expected, he agreed

to loan your orator money, at the rate of fifteen per cent. per annum, in
lieu of such of said notes as orator had not sold or traded with other par-

ties. [Io which case your orator could surrender up.such notes, the same

being considered and treated as mere accommodation notes and nothing -
clse. And fifteen per cent was also to be paid on all advances made by
said Cushman for your orator.

" Said Cushman then told your orator that it was of no consequence as to what
consideration should be inserted in said proposed deed, but advised your
orator to insert a consideration therein equal to about two-thirds of the -
cash value of said lands.

It was then agreed that when said 230 acres should be sold, your orator
should pay to Cushman the avails on account of his debt. It being dis-
tinctly understood that the proposed conveyance by your orator to said :
Cushman should stand as security for debts, past or futuie, and that Cush-

20 man, when paid, should re-convey the tollowing portion which it was
well understood was to be kept by your orator as a homestead. [Tho fol-
lowing is what remains after deducting the land horcafter mentioned as
sold Snyder & Badgley.] S} of NE} sec. 19, S} lot 1 of NW sec. 19,
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&e., upon which your orator had a valuable and costly dwelling house,
barn and other valuable improvements.

21 On the 19th of Feb’y, 1856, your orator and the said Cushman executed
duplicate leases of said real estate so conveyed as aforesaid, by your orator
to said Cushman, by the terms of which leases Cushman leased to your
orator suid real estate for two years from the 19th of Feb., 1856, at the
yearly rent of $1000 and taxes. Rent payable March 1st, 1857, and
March 12th, 1858.

21 Orator never paid any rent, nor was it intended that he should, but it
was solely intended to protect said Cushman, and secure to him enough of
the crops to pay said Cushman the interest on said indebtedness in case
orator failed to make a sale of that portion intended to be sold and which
was afterwards sold to Snyder & Badgley.

On said 19th of Feb., 1856, your orator executed and delivered to Cushman

22 a chattel mortgage to secure a note given for said two thousand dollars

of rent. Mortgage described horses and cattle, and all the crops on the-
leased farm, ordinary form with power of sale, &c.

Orator says no valuable consideration was given for said note for $2000, but
24 said note and chattel mortgnée were given to secure the interest upon
said indebtedness in case your orator endorsed or negotiuted all the accom.-
modation notes hereinafter mentioned, bearing same date as the chattel
mortgage, until Cushman was reimbursed by receipts of money from ex-
pected sales of the 230 acres.

Orator shows that Cushman still holds the 82000 note described in the chat
25 tel mortgage, but orator has always controlled and used as his own the
chattels mortgaged, and Cushman though he has made statements of the
amount he claimed of your orator, has never included this $2000 note for
rent.

On the 20th of Jan'y, 1558, orator executed another chattel mortgage to

25 Cushman tosecure $1000 of the amount on the note of $2000, dated Feb.

19th, 1856, ($1000 having been endorsed as paid, and the time of payment

on the note being extended to Feb. 19th, 1859,) and another note for $450,
dated Jan. 20, 1858, payable Jan. 20, 1860,

The mortgage:d property consisted of horses, cttle, hogs, buggies, wagons and
harness, and all the crops that may be grown on the farm that said Sutphen
resides on. Mortgage is in common form with power of sale.

Orator says no valuable consideration was received by him on account of said
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last mentioned chattel moatgage given for the same purposes as the
other. Your orator did not pay anything on the $2000 note, and the
$1000 was endorsed paid without any payment being made: Cushman
also holds said note for $450, but never claimed it as a real debt, though
he has since rendered to your orator an account of his indebtedness as
Cushman claimed it to be.

On the 16th of Jan'y, A. D. 1860, orator executed to Cushman another

.)s.

0
)

chattel mortgaze to secure note for §682:49 of even date, payable in two
years wish ten per cent, No consideration for it, nor has Cushman ever
pretended to claim the amount. All the money hereafter mentioned hav-
ing been paid by ;Suyder & Badgley, Cushman ought in equity and good
conscience to give up all these chattel mortgages and the notes therein
deseribed, The property in the last mentioned chattel mortgage consists
of horses, o5 and pigs, buggies, wagons and harness, and is in usual form

with power of sale.

On the 19th of February, 1853, Cushman as agreed exccuted and delivered
33

to orator his five several promissory notes of that date, each drawing inter-
est from date at the rate of six per cent.: one for $1000, payable in one
year; one for $250, p-y=ble in one year; one for $1000, payable in two
years; cne for $2000, payable in four years, and one for $3700, payable
in six years.

On the 20th [19] of February, A. D, 1856, orator and wife, in pursuance of

said agreement, and reposing implicit confidence in the integrity and
honesty of said Cushman, &c., &ec., by their deed of that date conveyed
in fee io soid Cushman the following lands: S} W3 NE} 19, except 5
acres in SE corner; S WL NE} 19; Siof lot 1 of NW 19; Wi E}
SEL19; N1 W} SEf 19; N} lots 1 and 2 of SW 19; lot 3 of SW 19,
all in 36, 3, containing 350 acres more or less.

Suid deol, though absolute on its fuce, was only intended, understood and

4

agreed between your orator and said Cushman at the time of its execu-
tion and dclivecy to be and to be held by said Cushman as in trust and for
the secwity of suid Cushman, as hereinbefore set forth as the said Cush-
man well knows, and was never intended, understood or agreed to be held
by said Cushman as an absolute conveyance.

After said conveyance to Cushman, orator requested Cushman to send to

your orator a purchaser for a portion or all of said lands of your orator,
which said Cushman agreed to do, and at same time orator furnished him
with a full descriptive map of said lands for that purpose; and at samo
time orator authorized True & Waterman, then acting as land agents at
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Ottawa, to sell for your orator a part or all of $aid real estate which said
Cushman well knew.

At the time Cushman delivered his said notes to your orator as aforesaid, ora-
35 tor owed C. Reizig $250, balance due for boiler and other fixtures about
the steam mill. On same day orator surrendered to Cushmav said $250
note given him by Cushman, payable in one year, and said Cushraan there-
upon assumed to pay said sum to said Reizig, Cushman still has the said
$250 note.

On or about Nov. 1, I835, orator borrowed of J. M. Adsit $800, on 60 days,
and gave his note with Jason Garley as security. At maturity orator paid
the interest and note renewed for 60 days.

About 27th of Feb., 1836, Cushman said if orator would surrender the $1000
payable in two years, he, Cushman, would pay for your orator the $800.
Orator did surrender the $1000 note, and Cushman paid the 3800 note
and has them now in his possession.

37 In April or May, 1856, time not now recollected, orator surrendered to
Cushman the $3700 note, and Cushman now has it. Orator never received
any value whatever for said note.

37 In fore part of April, 1856, precise time not recollected, orator applied

to Henry F. Eames for a loan, and offered to leave and did leave with him.
as collateral security said $2000 note, payable in four years. Eames then.
advanced $800, and in June 1856, $600 more.

35 In Oct.. A. D. 1856, orator applied to Cushman to get mouey to pay
Eames and left the collateral $2000 note, and Cushman drew his check,
which as near as orator can now recollect was about $1500. Eames re- -

ceived the check and delivered up the collateral note, and Cushman now
has said $2000 note.

On or about Feb. 20, 1856, orator sold said Henry F. Eames said $1000,
39 payable in one year by Cushman t. your orator. Before said note
matured orator had raised the money to pay it by a sale of land to John
R. Snyder as hercinafter stated. Roads bad, and orator did not get to-
Ottawa till four or five days after maturity of note. Note presented by
Eames ot maturity to Cushman, and he paid it, and Cushman now has it.
When your orator went to Ottawa, Cushman complained about failure of
orator to tuke it up in pursuance of their agreement. Orator then paid
$831.00 to Cushman, and he was satisfied with it.

49 In Feb, 1856, Cushman paid for your orator a judgment which Geo. S.
Fisher had recovered against your orator, amounting to about $736.

About this same time Cushman paid to Watson V. Coe a note which the
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latter held against your orator. The principal and interest amounted to
about $125. Cushman has this note.

40 About the 2d of April, 1856, orator paid Cushman $105.

On the 10th of Dec. 1856, orator being the real owner, and in pursuance of

the agreement and understanding between orator and Cushman, sold to

41 one Aaron C. Badgley the following portion of said real estate described

in the deed from your orator and wife to Cushman, to-wit : W3 Ei SE}

19, 36, 3, except the portion north of road from Earlville to Ottawa ; also

N1 W SEZ% 19, &c., except portion west of road from Earlville to Troy

Grove, containing in all 70 acres and 69-100 more or less. Price $2827.-

60, one-fourth down, balance in three equal payments, one, two and three
years respectively, interest at ten per cent included in face of note.

43 Orator also in same way on said 10th of Dec., sold John R. Snyder the
following portions of the real estate included in said deed from orator and
wife to Cushman. [The land is described by metes and bounds, courses
and distances, the area being 47 acres and 68:100. Price $2384, Terms
same as Badgley's.

On the Tth of Jan’y, 1857, orator, Badgley & Snyder went to Ottawa. Ora-

44 tor informed Cushman of the sales, and said he had agreed to give war-

ranty deeds, and requested Cushman to execute deeds of warranty.—

Oushman refused to give any deeds except quit claim of his interest, which

he said he would do if parties desired it, but that orator was the real owner

of the land and was the proper person to execute warranty deeds to said
said parties, and he execute a quit claim to orator.

Orator says Cushman had nothing to do with the sales,—never was consulted
and knew nothing of the terms or conditions of said sales, nor for what
amount they were sold by your orator.

On said last mentioned day said Snyder & Badgley insisted upon having

45 warranty deeds from orator. Cushman and wife quit claimed to orator

on the said Tth of Jan’y, and orator and wife gave deeds of warranty to

said Snyder & Badgley respectively on the next day. Consideration re-

cited in the quit claim deed is $5211.60, but orator paid no consideration

to Cushman. [The 86211.60 is the sum of said $2384, and $2827.60
added.]

On said Tth of Jan,, 1857, Badgley paid $706.90, and Sunyder paid $596,
45  being down payments of this$1302.90. Orator kopt $302.90 and paid
Cushman $1000,
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On the 8th of Jan'y, 1857, at orator’s request, Badgley and wife gave Cush™
47 man a mortgege to secure the three notes given for the said deferred
payments. All the notes bear date Dec. 10,1856 ; one for $T777.59, due
in one year; one for $848:28, due in two years, and the other for $918.97

due in three years.

And on said Sth of Jan'y, 1857, Snyder at request of orator gave Cushman
47 a mortgage on lands he bought to secure his deferred payments, evi-
denced by three notes, dated Dec. 1856; one for $655:60, due in one
year; one for $715.20, due iu two years, and the other for $774.80, due

in three years.

All these notes of Snyder & Badgley and the mortgages to secure them were
made to Cushman at the request of orator, and were for liquidating in
part the debt of your orator to Cushman. The notes amount in all to
$4690.44.

In further pursuance of the intention aforesaid and of the agreement and
50  understanding aforesaid, orator on the 10th of Feb., sold to said Snyder
the following portions of said land in said deed from orator and wife to
Cushman : N} lot 2 and whole of lot 3 in SW 19, 386, 3, containing 110
acres 82-100. Price $3824.06, 1 down, balance in three equal payments,
1, 2 and 8 years respectively, to be secured by mortgage notes with inter-
est included to maturity: Cushman declining to warrant, quit claimed to
orator and orator and wife gave deed of warranty to Snyder. Sale made
by orator without consulting Cushman, and he had nothing to do about
terms, &c. Quit claim bears date Jan. 8d, 1857 ; filed for record Ieb.
217, 185T7.

On the 24th of Feb., 1857, Snyder paid the down payment of $831, and
orator paid it to Cushman,

51
g On the 14th of Feb., 1857, Snyder and wife made mortgage to Cushman to
; //" 52 secure three notes for the deferred payments. All the notes bear date
& Jan. 8d, 1857: one for $955.82, due July 8, 1858 ; one for $1038.93, due
4 July 8d, 1859 ; and the other for $1122.05, due July 3d, 1860.

Orator says lands sold and notes and mortgages made payable to Cushman,
at the instance of your orator, for the purpose of liquidating all the indebt-
edness of every name and nature which your orator owed Cushman, and
orator charges that payments made and notes would overpay him,

Last sale to Snyder completed the disposition of the 230 acres as conter.
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plated. Cushman took these last notes and the mortgage, The three

notes amounted in all to $3116.80.
=

All the notes so given by Snyder & Badgley were paid long since to Cush-
man, and Cushman received cn such of them as were not paid at maturity,
interest at the rate of fifteen per cent. after maturity.

On the 2Tth of May, 1854, ovator borrowed of Jacob B. V. Graham $800,
54 and gave a note for it and a mortgage on Lot 3, SW119,36,8. In
June, 1857, orator paid $150 interest on this note, which is all he has
paid on it. At this time the old note was given up and the mortgage dis-
discharged, and your orator gave a note guaranteed by Cushman for prin-
cipal and interest then due onit. On the 15th of June, A. D. 1860, last
note lifted and a new one guaranteed by Cushman was given for $1532.08

due in one year. Cushman kept the old note given in June, 1857.

Suit has been brought on last note against orator and Cushman, by Execu:

5T utors of Graham, in LaSalle Circuit* Court, now pending on the lst of

October, 1857. Orator gave to M. H. Swift a note of that datc for $324.-

5T 06, payable as follows: $26 in one year and $298 6-100 in two years.

Cushman guaranteed the payment of it. Swift, for the use of Marinda

Sizer, recovered a judgment on it for the sum of $336.06, at Nov. term of
LaBalle Circuit Court.

Orator says Cushman agreed to pay both of said notes last mentioned, but
neglected and refused to do so.

About Jan. 27, 1858, orator gave his note to Darling Thompson for $672,81

a8 payable in one year, guaranteed by Cushman. On the 2Tth of Jan.,

1869, Cushman took it up and paid the amount due on it, Cushman now
holds the taken up note.

At the March term, A. D. 1862, of the County Court of LaSalle county,
Swift, for the use ot Marinda Sizer, recovered a judgment against Cush-
58 man upon said guaranty, and an execution has issued thereon, and is in.
the hands of E. L. Waterman, Sheriff. Sheriff has advertised for sale S}

NE 19, 86, 3, except 5 acres in SE corner.

Cushwman directed the levy to be made, and has fraudulently turned out said
60 real estate as his own property, with the intention to carry out’his de-
sign to deprive your orator of his right of redemption of said lands; and
that Cushman will permit the same to be sold, and has directed his agent

to bid in the same with intent to get the title into the name of said agent,
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Cushman to furnish the money to pay the bid, &c., prayer that Swift,
Seizer and Sheriff may be enjoined, &c.

In Feb., 1859. your orator gave his note to said Cushman for $84 for bor-

rowed money. Orator then drew $20 to buy spring wheat to sow—Tleft

the balance to be drawn thereafter upon the order of your orator to pay

taxes on the lands of orator before mentioned, and on his personal prop-

erty. 1%me of payment of taxes having been extended, orator, in Aug.,

1859, gave Nixon, tax collector, an order ior said balance, and Cushman
paid the order.

61  In Feb. 1860, your ov. tor gave to one Henry A. Chase, tax collector,

an order on Cushman for $35.40, for the payment of taxes on orator’s per-
sonal property, and on szid lands. Cushman paid the order.

Orator says Cushman has paid for your orator insurance upon said property

62  for the years 1860 and 1861, amounting to $28.10.

63

Orator says that the foregoing embraces all the transactions between said
Cushman and orator so far as he recollects, in any way concerning, grow-
fng out of, connected with or affecting in any way said land transactions.

Orator says the agreement to pay 12 per cent. on old indebtedness and 15
on new or additional indebtedness, was corrupt and usurious. The law
allowing ovly six per cent, and no more on follewing debts of your orator,
to-wit :

Note to C. Reizig, $ 250.00
Note to J. M. Adsit, 800.00
Note of Cushman to orator sold to H. F. Eames, 1000.00
Note of Cushman to orator left as-collested- with H. F. Eames, 2000.00
Judgment of orator in favor of Fisher, 736.80:
Note of orator to Watson V. Coe, 100.00
Noie of orator to Darling ‘Thompson, 692.81
Note ot orator to Cushman, 84,00
O:der of orator on Cushman for taxes, 35.40,
Insurance for orator paid by Cushwman, '60, *61, 28,10

$5727.11

Oiator further shows that from the 19th Feb., 1856, until present time, and
now cior has had sole and exclusive pussession of and has exercised
absolute control and ownership undisputed by said Cushman or any one
one else over all the real estate described in the deed from your orator and
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wife to said Oushman, excepting those portions conveyed by your orator to
Badgley and Snyder: Cushman has never demanded or claimed, or pre.
tended to claim ar v rent for said premises, well knowing that your orator
was not his tenant but the real owner, and that he held said deed only as
security in the nature of a mortgage or trust deed for the indebtedness of
your orator.

Orator has paid all taxes before and since Fed. 19, 1856, on S} NE 19, 36,
64 3, andon S} lot 1 on NW} 19, 36, 3, and said lands have always been
assessed to your orator; and your orator, without the consent of or con-
sultation with said Cushman, but with his knowledge made from year to year
valuable iwprovements on said lands.

64 Orator charges that he has long since paid said Cushman all he owed
him, and Cushman now has no lawful lien upon said land, neither by virtue
of said trust deeds first mentioned nor by said dced of Feb. 20th, 1856,
nor otherwise.

Since Feb. 19, 1856, Cushman has frequently represented to your orator and
65 to divers other persons that said real estate belonged to your orator, and
that he only held said deed in trust or as security for what your orator
owed him; and that orator was worth $10,000 or $12,000 after his debts
were paid, well knowing that said real estate was all the property your ora-
tor had; and said Cushman never claimed or pretended to own said real
estate, or that said deed was anything else than a mere security for the
indebtedness of your orator to him, but on several occasions cxpressed a
willingness to convey tv your orator.

On or about the 17th of Sept., 1861, sald Cushman, for the first time and to

65 the great surprise of your orator, set up the false, fraudulent, corrupt
and wicked claim that said deed was an absolute conveyance and not a
seeurity.

To carry out this fraudulent design Cushman has commencel an action of
66  ejectment, which is pending in the ,LaSalle Circuit Court, by which he
will, unless restrained, recover the possession of said premises.

Orator says that Cushman, being paid in full, ought to convey to your orator
the lands,

Ifupon taking an account your orator shoullbe fouad indebtel to Cushmun,
oiator is ready and willing to pay him or to have the same made a first
lien upon the land, and a short day fixed for payment; and in default the
land may be sold to pay same, or in any other manner Court wmay direct
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Orator hoped Cushman would convey. Applied to him to do so. Cushman

refuses to do it, and refuses to render an account.

Oath waived. Prayer for account and injunction of Ejectment suit, and for

71

75

79
83

84

88

89
90
91

92

99

100

a reconveyance, surrender and cancellation of trust deeds, notes and
bonds, &c,

ExHIBIT A is the trust deed from Sutphen and wife to S. B. Gridley
to secure the $1771.85 bond.

ExmrBiT B. Trust deed from Sutphen and wife to Gridley to secure
gecure the $1400 note and $4100.82 bond,

Exaisir C. Sutphen’s bond for a deed to the Shaws.

Exmrsir D. Deed from Cushman and wife of Cook farm, dated June
21, 1854. Quit claim.

Exmmsir E. Deed from Sutphen and wife to Shaw, dated June 21,
1854. Woarranty.

Exmmprr F. The deed of 19th of Feb., 1856, from Sutphen and wife
to Cushman. Acknowledged Feb. 20, 1856. [The one claimed to be a
mortgage. |

Exmrer? G.  Quit clsim from Cushman and wife to Sutphen of Dec. 8,
1856: Acknowledged Jan: 7, 1857. [Lands sold Snyder & Badgley.]

Exmsrr H. Deed from Sutphen and wife to Badgley, dated Dec. 10,
1866. Acknowledged Jan 8, 1857. .

Exmisrr . Deed from Sutphen and wife to Snyder, dated Dec. 18th,
'66. Acknowledged Jan. 8, 1857. '

Exumrr J. Mortgage from Badgley and wife to Cushman, dated Dec.
10, 1856. Acknowledged Jan. 8, I857.

Epmmsrr K. Mortgage from Snyder and wife to Qushman, dated Dec.
10, 1856. Acknowledged Jan. 8, 1857,

Exmrr L. Quit claim from Cushman and wife to Sutphen, dated
Jan. 8d, 1857. Acknowledged Feb. 27, 1857. [The 110 82-100 acres
sold Snyder.]

Exmmsre M. Deed of warranty Sutphen and wife to Snyder, dated
Jan. 3d, 1857. Acknowledged Jan. 8, 1857. [T'he 110 82-100 acres.]
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101  Examrr N. Morteags. Snyder and wife to Cushman, dated Jan. 3,
1857. Acknowledged Feb. 14, 1857. [The 110 82--100 acres.]

104 Exumir O, Lease for 2 years at $1000 per year, from Cushman to
Sutphen of the farm heretofore owned by Charles H. Sutphen, containing
350 ocres or thereabouts, tenant to pay taxes. Cushman may sell any
portion at any time either with or without the crops. Dated 19th of Feb.,
A. D. 1856.

106 Exmmir W. Mortgage from Sutphen and wife to Jacob V. B. Gra-
ham, dated May 27, 1854.

111 Answer of William W. H. Cushman,

Def’t supposes Sutphen was seized on Nov. 1, 1854, as alleged. [Lands
112 described as in Bill ]

Adumits that prior to Nov. 1st, 1851, he had business transaction with Sut-
phen, having during said period loaned him large sums which had been
used by compl’t in paying for said lands or a portion thereof.

Admits an accounting and balance found of $1771.85 and that the bond was
113 given. Makes an Exhibit of the bond.

113  Admits the execution of the trust deed to Gridley.

Admits that complainants agreed to pay pay 10 per cent. Suys it was for
money loaned and not usurious.

Admits that ou March 16, 1853, compl’t paid him $177.18 interest due on
bond Nov. 1st, 1852. Denies the payment of anything more on the bond.

Says that on May 1st, 1853, Respondent and William Cogswell were part-
115  ners, carrying on foundry and machine shop ; that compl’t wished to
purchase from the Co' steam engine and fixtures for saw mill.  Part of the
things were to be manufactured by the co. and part ordered from the
East. The co. being unwilling to furnish muterials without security, it
was agreed thut compl’t should give his note for $1400, the estimated
cost, payable 1st of Nov, next; and it was agreel that if aggregate cost
should net amount to $1400 the difference should be credited on note. If
cost me: 2, compl't to pay excess. Agreed also that note should be secured
by t.vs. aeed. Respondent made no agreement about interest except as a
member of said firm of Cushman & Co. Cost of engine, &e., was $1421.29
116  of which $283 was money actually advanced by Cushman & Co. to pur:
chase portions of the machinery, and to that extent said note included
money actually loaned by Cushman & Co to compl’t.
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On or about Nov. 1st, 1853, complainant requested respondent to advance to

Cushman & Co, money so due them. Respondent agreed to do so, and to

116 hold the $1400 as security if compl’t would pay him L0 per ct. Compl’t

agreed to do so and wrote on the back of the note an agreement to that
effect, and respondant advanced the money to Cushman & Co-

On or about June 7, 1853, complainant contracted to purchase of John T.

117  Cook the following real estate : Part of E} NE 23, 36, 3, and also part

of section 21, same town and range, in all 341 74-100 acres at $12 per

acre. Cook then and there gave Sutphen a bond for a deed in which said

land was described by metes and bounds, by which Cook agreed to convey

on payment by Nov, lst, 1853, with interest at 12 per ct. Respondant

had no interest in said lands or in the sale other than to receive the money

118  as the agent of Cook and on his account. Inasmuch as the money was

to be paid on the same day as the note for the engine, &e., it was agreed

that said $1400 note should be payable to respondant individually, and

the agreement by Sutphen .to pay said purchase money should run to

respondent as agent of Cook. Written agreement cr bond from Sut-

phen to pay Cushmau $4100 82 with interest at i0 per ct. by Nov. 1,

A.D. 1854. Set out in full. Respondant says complainant gave trust
deed to secure the 81400 note and $4100.82.

Respondent denies that the trust deed was given to secure money due him.
119  The $1400 was due Cushman & Uc., and the $£100.82 due Cook, and
respondent had no interest in last sum except as agent of Cook, Compl't
well knew that said $1400 was due Cushman & Co., and the $§4100.82 was
the property of Cook and the trust deed was drawn to cover both merely

as a matter of convenience.

120  Respondent denies that he ever made an arrangement with complainant
that he should pay him ten per cent or any other rate of interest upon the
purchase money of said land. Said arrangement, it any was made at all,
was made and entered into by and between complainant and Cook in per-
son fur Cook’s benefit. Respondent was in 20 way interested in it, and
only acted asiCook’s ugent, and thereafter received payments and paid the
same to Cook as hereinafter stated.

120  Admits that on the 17th of Aug., 1853, compl’t sold to the Shaws cer-
tain lands as stated in the bill, and he supposes the terms are correctly
set forth therein.

Respondant devies that complainant paid him $300 of the purchase money
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121  of said Shaw sale, except as follows: Oa the 25th of Aug. 183, com-
plainaut paid Cushman & Co., on the 31100 note, $100; and on Oct. 4th,
1853, $200, and each of said sums were credited to complainant on books
of Cushman &Co., and op=rated to satisfy so much of said §1400 note.

Denies that complainant ever gave to respondent said Shaw’s note for $3458
or any other sum except as follows: About the 26th of Dec., 1853, compl't
gave to respondent as agent of Cook a note of said Shaws, the amount of
which respondent has ne means of determining and does not recollect, to

121  be collected and applied upon said debt from compl’t to Cook ; and re-
spondent believes said note was by him delivered to said Cook, and was
not paid to respondent, but it was respondant paid over the money to Cook,
and respondent had no interestin the money except as agent of Cook.

Respondent admits that complainant paid to him $500 on said indebtedness
122  to Cook, Feb. 4th, 1854, and respondent as Cook’s agent paid it over
to him; and respondent avers that the final settlement between compl’t

and Cook was m1de by them personally and not by respondent.

Respondent further alleges that Cook lived in Galena, and for convenience
conveyed to respondent the land sold by him, said Cook, to said compl't,
so that respondent might convey the same to compl't when the payments
for the same should have been fully made, and thereafter by the direction
of the said Cook, respondent did convey the same to compl't.

Reospendent admits that he received from said compl't for collection the notes
of said Lighthall as alleged in the Bill, and at that time it was agreed
that the proceeds of said notes should be applied upon the $1400 note ; but
he denies that the whole of said Lighthall notes were ever collected, but

123  avers that Lighthull contested the payment, and respondent was only
uble to realize over and above expenses of collection, $240.25, Oct. 9th,
1856, and $454 77, Nov. 2d, 1858,

128  Respondent avers that said sums were uot collected by respondent unsil
long after the arran'sement aforesaid for tie application of the proceeds of
the Lighthall notes had been changed by a further, other and different
arrangement between compl’t and def’t made and entered into on the 19th
of Feb., 18506, hereinafter fully set forth.

Respondent denies that in the early part of Feb’y, 1856, or at any other time
it was agreed by compl’t and respondert that respondant should figure up
the amount that compl’t was then owing him, and thuat if compl’t would
from that time pay twelve per cent per annum on the amount ascertained
to be due, that this respoundent would give his notes to use for the purpose
of paying his, compl’ts debts, or raising money, provided compl’t and wife
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should execute and deliver a deed of the lands mentioned hereafter as secu-
rity, in addition to the trust deeds aforesaid ; but responder: alleges that
compl’t did apply for a loan, and respoudent told him that he could not
and would not and would not loan him sny money whatever, but that
respondent would parchase said land subjeci to the incuml,rances thereon ;
and it was then and there agreed that the number of acres was 845, and
respondent oifered and compl’t agreed to take $40 an acre, making $13,-
800, which said sum should be paid as follows :

1st, The amount agreed upon as due from complainant to

respondent, $4101 20
2d. Respondant shculd assume a debt of complainant to

Jacob V. B. Graham for 1012 00
3d. Tespondent should pay a judgment of George S.

Fisher agu«inst compl’t of 786 80

125 4th. Eespondent shouid execute and deliver to compl’t
notes for the balance as follows :

1st note payable in one year at six per cent 1000 00
2d % A & 250 00
3d ¢ 2 (15 1000 00
4th & 4 i 2000 00
5th L 6 0 3700 00

$18.800

And in pursuance of said agreement, respondent executed said five notes,
aad compl’t and wife the deed of Feb. 19th, 1856. [This deed recites a
consiaecation of $14,000. Exhibit F.]

126 Respondent denies that the price of said land was a loan or that said
deec “.as intended as security for any sum whatever, or there was any
agreemeat been compl't and respondent, that in case compl’t should nego-
tiate any of said notes, e, compl't, should take care of them; but respond-
ent alleges the fact to be that said sale was an absolute one, and svid notes
were given without any reservation whatever.

Responde .. {urther states that on siid 19th of Feb., 1856, he did execute a
lease t - compl’t for two years, at a yearly rent of $1000 ; that compl’t, to
secure puyinent of it, gave his note, dated Feb. 19, 1850, for $1000 on or
before March ist, 1857, and $1000 on or before March 1st, 1858,

127 Respondeat expre:sly denies that said lease was not bona fide, or that
it was intended for any other or different purpose than is therein expressed.
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Denies that the $2000 note was given to secure or cover any interest ; says
it was a bona fide note for rent, and that he has at various times claimed
payment of the rent, and that on Jan. 20, 18568, by agreement of that date
between respondent and compl't, a credit of §1000 was allowed by respond.
ent to compl’t, and the credit was endorsed on the note by compl’t him-

128  self. The particulars of the agreement are hereinafter set forth.

Compl’t gave chattel mortgage to secure said rent note. All in the hand
writing of compl’t, except the printed part. Mortgage same as set out
in Bill as respondent believes. In said chattel mortgage compl’t stated,
under his hand and seul, that said farm was property of respon<ent, and he
is now estopped from denying it,

Respondent further says that inasmuch as he was not desirous of holding said
farm if he could inake a profituble sale thereof, he did tell compl’t soon
after said purc' a-e and lcase, that if compl’t would give respondent for
said land a price equal to the price paid by respondent therefor, with an
advance of twelve per cent thereon, and also a fair compensation for talk -
ing care of and selling the same, including the rent aforesaid any tine
within a year ; in that case respondent would sell to compl’t if he had not
already sold to some other person. Expressly denies that said offer
formed any part of contract under which premises were purchased.

Denies that there was any agreement whatever made by compl't to re-
129  purchase in the manner aforesaid or in any other manner. Nor did
respondent ever 2_::3 to sead to compl't a purchaser for said premi. s

or any part thereof.

After the purchase and while compl’t held said notes of respondent, compl’t
applied to respondent and requested him to pay certain creditors of comp.’s,
and compl’t agreed that the sums piid should be allowed as a credit upon
the said notes of respondent ; and respondent in pursuance thereof paid
the following :

130 July 14, 1856, to Watson V. Coe, - $131 69
(No date) to Gridley, Cogswell & Co,, 1917
March 20, 1856, Charles Reitzig, 428 50
131 March 26, 1856, J. M. Adsit on note of compl’t, secured by
2 Jason Gyrley, 800 00

Also made other payments of large sums of money to various creditors tle
particulars of which respondent does not remember, but alleges that all
such payments, together with those particularly enumerated, were included
in a settlement made Nov. 1st, 1856, when all said payments were allowed
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as a credit on said notes of respondent. A statement of said settlement is
hereinafter fully set forth.

Respondent thinks some of the notes were surrendered to him about the

time of making some of said payments, but what particular ones they were

132  he cannot now remember, but thinks they were the $250 note and the
$1000 payable in two years.

March 22, 1856, respondent paid the Fisher judgment, amounting then to
$750.00.

That the Graham debt bas not yet been paid, but respondent is responsible
for it.

After the purchase aforesaid and before Nov. 1st, 1856, compl’t sold the
81000 note, due in one year to Edward Eames, and on Feb. 20, 1857,
respondent paid it and took it up. The amount due boing $1060.

About Nov. 1st, 1856, compl’t desired to settle with respondent for the sums

133 of money paid as aforesaid, and which were to be credited on the notes

of respondent, and also discount a large portion of the balance of said
notes, none of them then being due.

Tt was then and there agreed that there was due respondent for moneys paid
for compl’t, $1727.00, and it was further agreed that if respondent would
advance the further sum of $2000 upon said notes, respondent should be
allowed a discount of $453 for the payment of said sum of $1727.00; and
said sum of $2000 on said notes so long before maturity; and that for the
balance of $2770.00 which would be still due compl't upon the notes of
respondent, (except said $1000 note sold Eames and subsequently paid as
before mentioned,) this respondent should execute and deliver to -compl’c
a certificate of deposit, due five years and six months after date; and
that thereupon compl’t should deliver up all said notes which had not been
surrendered, (except said note sold Eares.)

Respondent thereupon paid complainant said $2000, and compl’t allowed on

said notes said ctedit of S1727

134 Said discount of 453

Making ‘1 «ll the sum of ; $4180
And respondent executed and delivered to said compl’t said cer-

tificate for 2770

Making in all the sum of $6950

Which w»3 ¢i.e whole amount of all the notes aforesaid, except said note
sold to Eames, to-wit :
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One note at 1 year for $ 250
(43 (13 2 (13 1000
« ¢« 4 13 2000
143 13 6 (13 3700

$6950

All of which last described notes were then and there delivered by compl’t
to respondent, and compl’t received said $2000 and said certificate of
indebtedness which is in substance as follows :

$2770. Ot1TAWA, I11., Nov. 11, 1856.

This is to certify that there will be due Charles H. Sutphen, five years and

1385  six months after date of this certificate, $2770, with interest, being the
balance due on settlement with him of matters growing out of the purchase
by me of the farm on which he now resides, and which is leased by me
to him:

This certificate is to be held and retained by said Sutphen (and not to be
assigned or disposed of) for the purpose of securing the payment of the
rent which may be due to me or of any other indebtedness which may eb
due to me from said Sutphen during the intermediate time or when the
certificate may be due, and which said sums that may be due shall be

deducted from the amount then due on this certificate.
W- H. W, CUsEMAN.

136 By receiving this certificate, compl’t is estopped from denying that con-
veyance was intended as an absolute sale of the land.

Respondent states that at the time of making said settlement he did offer to
sell said Jands to compl’t at any time within six months if ¢ mpl’t would
pay him therefor $4101, with an advance thereon equal to 12 per cent per
annum from May 1st, 1853; anlsaid sum of $4180, with an advance
therecn of 15 per cent per annum from Nov. 1st, 1856, and also return to
respondent said certificate of indubredness and the amount of said note to

136  said Bames, and said umount of said Fisher judgment, and also the rent
that should be due upon said lease; and if respondent sold any of said
lands compl’t wight purchase the residue upon the same terms, deducting
the amount received by respondent upon such sale.

Respondent denies that compl’t accepted said offer or incurred any logal
187  obligation to make said purchase, and respondent avers that said offer
was merely gratuitous on his part.
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Admits that he did sell to Aaron C. Badgley the tract of land stated in said
Bill to have been sold, and for payments alleged. Also admits that
he sold to John R. Sayder the tracts of land stated in sail Bill for the
price therein stated, but denies emphatically that the down payment for
said lands was made to compl’t, except the sum of $302:80 ; but respond-
ent avers that all of said down payment was made to this respondent,
except the sum of $302.80, which complainant received and appropriated
to his own use without the consent of respondent, and for which comp!’t
gave this receipt :

Received of W. H. W. Cushman, three hundred and two dollars and ninety
cents, being portion of the cash payments paid by Baigley § Snyder for
land sold to them by deed to Sutphen, March 10, 1856.

(. H. SurpHEN.
Ottawa, Jan. 7, 1857.

138  Respondent expressly denies that said compl’t had any interest in said
lands other than the offer of respondent to sell the same to him, and his
right under the lease. Says he does vot know what may have passed be-
tween compl’t and Badgley anl Snyder respectively, befora s ule, but avers
that he himself contracted to sell said lands to said Snyder & Budgley, and
sold only because the price offered was satistactory to himself. Denies
that the mortgages were made to respond at because compl’t requested it,
but avers that he would not have conveyed unless mortgages had been made
to him.

Says he told Snyder & Badgley that he would not convey by dec of war-
ranty, and his reason for refusing was o fear lest there mizht be some flaw
in or some incumbrance upon the title while awned by said Sutphen: and
respondent told said Badglay and said Snyder thit they could have the

139  benefit of the ¢ “enant of warranty contained in the deed of compl’t to
respondent, but "oy preferring to have a warranty running divectly to
them, thea -angement was made {v - tha acconmoation of the parties that
this respondent siould quit claim o compl’s, and the latter convey by deed
of warranty, wh'ch was accordingly done.

Respondent further says that on May 27, 1854, compl’t did borrow of Jucob
V. B. Graham a sum which was secared by morrgage as statad in Bill;
that in June. 1857, the note was taken up and a new one given; that the
latter was taken up June 15, 1860, and a new one given for $1532,08,
which was guarantied by respondent as stated in Bill. Suit on last ono
pending in Circuit Court of LaSalle as alleged.

Aduwits that Oct. 1st, 1857, compl’t gave note to Hl. M. Swift for $324.06,
139 aud that payment was guaranteed by respondent as stated in Bill,—
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Execution has been issued and levied as stated. Denies that he has
directed his agent to bid in said lands 1 agent’s nume for fraudulent pur-
pose of bolstering up his claim or for any other fraudulent purpose what-
ever.

On the 27th Jan’y, 1858, compl't executad a note guaranteed by respondent

140  for accomwmodation of compl’t for $692.82, due one year after date,

with interest at 10 per cent afier maturicy. Responient does not know
whether this note was sold to Darling Thompson or not. but it was paid by
respondent to the city bank of Eames, Allen & Uo.

On April 23d, 1859, compl’t executed and delivered to respondent his note
of that date as follows:

141  $84.80. Four months after date, value received in cash, I promise to

14

2 said 315 acves tb it had not been sold to Badgley & Snyder, and comp1's

pay to Will. H. W. Cushman or his order, eighty-four dollars and eighty-
six cents, and if not paid when due [ agree to pay twenty per cent per
annum after this time as liquidated damages.

Respondant {urther says thut on Jan. 20, A. D. 1838, compl’t came to
respondent with said certificate of indebtedness, and it was agreed that
$1000 of said certificate should be applied upon the $2000 rent note,
dated Feb. 19, 1856, and the credit was endorsed on the note by compl’t
in his own hand writing, and bears date Jan. 20, 1858; and it was further
agreed that Sutphen should apply the balance still remaining unpaid upon
said certificate to cancel so much of the indebtedness of said compl'c to
respondeat as was equal to said indebtedness having arisen since the mak-
ing of said certificate and before said 28th ot Jan'y, 1858, and being made

2 of large sums of money paid by this respoadent for compi’t to various

persons und firms for money loaned to said compl't. A part of said sums
of money are hereinbefore set forth, but the whole this respondent does not
recollect ; and in pursuance of said agreement compl’t del.wvered up said
certificate, and respondent applied the value at that date of said certificate
over said sum of $1000 (so endorsed on said rent note) upon the said
indebtedness of compl's to respondent ; and said certificate, as respondent
believes, was tnen and there marked cincelled, and said certificate bears
the mark of having been cancelled Jan. 28, 1858.

Respondent further says that on said ZSth of Jun’y, 1858, compl’t desired to

and did lease for the year 1838, from re pondent for $450 the portion of

gave his note for the $450, paiyable Jan. 20, A. D. 1860, and a chattel
mortgage to secure said $450 anl the balanes of $1000 due on the $2000
rent note; and compl’t stated uncer hand and seal that the $450 note was
for the rent of said farm, and is estopped from denying it.
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Respondent further says that he paid $60 70 for taxes of 1858 on said land,
143  and $35.40 for the tax of 1859.

On the 16th of Jan'y, 1859, compl’t came to respondent’s office while he was
absent for the purpose of securing to him the rent for 1859 of said lands
remaining unsold, the amount being $450, and also of securing the inter-
est which had accrued on the $2000 rent note. Compl't found in the
oftice Sam’l B, Gridley, who had charge of respondent’s business in his
abser : and comp!t stated to Gridley what he desived to do, and requested

144  Guudley to figure up what interest was due on the $2000 note, and add
to it the $450 rent for 1859, and draw a note for the whole. Gridley did
so, and the note was $0382.49, with interest at 10 per cent, payable two
years alter date, dated Jan. 16th, 1860. Chattel mortgage described in
Bill given to secure the note.

Adumits that compl’t paid him in April, 1380, $1C5 on a note of Signor &
145  Chase, which respondent had received from compl’s for collection.

Admits that he has commenced the snit in Bjectnent to recover the lands he
leased to compl’t, and which compl't refased to surrender to respondent.

De “es that he now does or ever has held said lands or any part thereof as
rrustee for Sutphen, or that he has represented to divers persons that he
only held said deed of Feb. L9, 1350, as a security or in trust for what
compl't owed him, Denies that he first set up the claim that the deed
was an absolute conveyance on or abouat S:pu. 10, 1361, Always claimed

145 it us an absolute deed. Denies that compl’t has refunded to respondent
the money paid by respondent for said lauds.

Says that compl’t is estopped by the lease both in law and equity from claim-
ing that the lands were his o¥n or that he hadany other interest than that
of lessee, and claims this estopped in same mannor as though he had

146 pleaded it specially,

Further says he has never kept an interest account with complainant nor
charged him with any of the purchase monuy of said farm or any interest
thereon.

Suys he sold the portions of said farm to Snyder & Badgley, with the assent
of compl't as lessee, and with the understanding that the rent should be
reduced so as to bear same proportion us lesser area to greater, &c.

Respondent says there is now due and owing from compl't to him, over and
above all the advances and mosies settled for as hereinbefore deseribed,
the following swms of money :
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147 The principal still due and unpaid on the $2000 rent

note, - - - - - $1000 00
Interest unpaid thereon, - - - . 18700
The $450 rent note, - - - . 450 00
Unpaid interest thereon, - - . 84 15
The $682.49 note, 2 - - - 682 49
Unpaid interest thereon, = - - 218 04
Rent of said lunds for 1860, - - - 45000
Rent of same for 1861, - - - - 450 00

147 SR 1862, - - - - 450 00
Note for borrowed money, - - - - 84 80
Unpaid interest thereon, - - - - 50 88
Sundry small amounts and interest, - S 250 00

Also other sums of meney which this respondent cannot now recollect, but
which he begs leave to prove on the hearing of this cause. And having
fully and explicitly answered, this respondent prays, &e.

148 Exmmir B. The lease dated Feb. 19, 1856, of farm heretofore owned
by Sutphen for two years at $1000 a year, respondent reserving privilege
to sell any portion with or without the crops.

Exmmsrr A. The bond datel Nov. Lst, 1851,  Penal sum $3000. Condi-
tion to pay $1781.85 in instalmeats, interest 10 per cent. Statement in it
that the sum of $1771.85 is the uggregate amount of indebtedness found
due on settlement on notes of hand now held by Cushman and retained as
collateral hereto.

153  Order of March 2d, 18383, that the following issue be submitted to a jury
for trial, viz :

Whether a deed of conveyance in the words and figures following (deed of
Feb. 19, 1856, set out) was executed by the parties thereto as a gecurity
for the money due and to become due from said compl’t, Charles H. Sut-

156  phen, to Cushman. The compl't declares that it was, though absolute
in form, merely intended as 1 security for money then due and to become
due, and the defendant denies the same. :

157  On March 7, 1868, verdict rendered and filed as follows :

“ We, the jury, find that the deed of Feb’y 19th, 1856, though absolute in
form, was really intended by the parties as a security for money due and
to become due from the compl’s to the defendant, therefore we find for the
compl’t.”’

June 29, 1863, motion to set aside the verdict of the jury overruled, Cause
referred to B. A. Hollister, the Master in Chancery, and to John F. Nash,
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a Special Master appointed for the purpose, to ascertain and state the
accounts, to report the amount and dates of items and the evidence tak-
en on the hearing. By agreement the evidence heretofore taken on
trial of issue by the jury may be used before Master; that interest on

158  money actually loaned be computed at ten per cent in all cases where
there was an agreement to pay ten. In all other cases interest to be at
six per cent.

June 29, 1863, Bill of exceptions filed by defendants, which is as follows:
Be it remembered that William H. W. Cushman by his solicitor objected to
the submission to the jury. Overruled. Exception ; and defendant entered
159  upon the trial under protest. Evidence was as follows :
Charles T. Sutphen, son of compl't, is shown a paper in the words and figures
following, numbered paper No. 1:

¢ Paid for C. H. Sutphen’s farm—

Indebtedness to me Feb. 19th, 1856, - - $4190,20 gl
My note due in one year, - - - 1000.00
160 L T - - SR
two - = - -
four - = - -
Bix - - - -
Lien Graham mortgage, - - - 1012,00
¢ Fisher judgment, - - - - 736.85
13,800.00
}<i8{k/1859/ llr Oushmanpazd [‘n.slzer, 750.00 p
SN A T Gr;?l(u 820 00 7,
INt. 12 pBR CENT FROM FEB. 16 ab my indebtedness, 4101.20
INT. 15 PER CENT, ADDITIONAL 1NDEBTEDIESSE, 4179.20”

Witness then stated that some of the writing upon the paper was his, some
161  his fathers and some Cushman’s. [{e then read the words above in red
ink [Roman] and said these were witness’s hand writing, and that some time
in April, 1856, he went with his father to ('ushman’s office. Cushman and
father had some conversation about the property in controversy. After
talking considerable time Cushman either drew up a paper, of which the
red ink portion is a copy, or took it from the desk and handed it to Mr.
Stebbins to copy. Mr. Stebbins was busy. Father suggested that I
might copy it. Cushman replied, very well. I copied the paper. Cush-
161 man and I compared it, or else Cushman said it was all right. Cushman
retained the original ; and this was all that then took place, No writing

but mine on the paper then,

Witness read the following words in blue ink, [#ta%i2s,] and said they were

Py

2 ¢
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in his father’s hand writing: Does not recollect when he first” saw these

words. They were on when Cushman wrote the portion in his hand wri.

ting. Here witness read the words in black ink, [SMALL caAPITALS,] and

stated they were in Cushman’s hand writing, written in Fall of 1856.
162  Thinks in Oct., but just before election at any rate.

The black lines across a portion of the figures, in my hand writing, were
made by Cushman at the time he, Cushman, wrote the part in his hand
writing. Cannot say who drew the black lines through the part in
father’s hand writing,

The first I recollect of the conversation was Cushman said, Squire (Sutphen,)
where is the list of notes I gave you. Father took it out saying, here it
i8. Cushman said, I will cancel the notes that have been returned or
been accounted for, I don’t remember which, and then took his pen and
crossed the figures in my hand writing.

I was in the office a great many times when my father was talking with Cush-
man. I remember once in the Fall of 1859, I got father to go with me to
Ottawa to see Cushman, to see whether I could horrow $300 for short
time. Cushman said if Snyder had made the other payments that were
due he might have accommodated me, or that I might have used a part of

163 that money for a short time e then said, Squire I'd like to accom-
wodate your son, but I can't very weil do it now. I don't want toadvance
anything on that homestead of yours, and I have that respect for the fam-
ily that I want you to keep it. Cushman stood behind his desk with his
hands in his pockets, and told my father to come round there, and they
talked together. Don’t recollect any thing else that was said at this time,

At unother time I heard Cushman tell father that when the Snyder &
Badgley notes were paid it would make them pretty near even. I can’t
tell when this was.

First time I recollect hearing about the way Cushman held the farm was
about the time the debt of father to Eames (for which he had pledged
Cushmun’s §2000 note) became due. Cushman said, Squire, [ was in
hopes you would be able to take cure of these notes as fast as they became
due,-for I have so much business to attend to that I can’t be bothered with
it. Father said the time for which he borrowed the money of Eames was
up and he must be paid. Father, at the suggestion of Cushman, went
over to Bames's to ascertain the amount. Came back and told what it
was, Cushman drew a check for the amount. Sent his son William over
with it, who took up the note. I do not know the amount of the check.
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I was in the office in the Fall of 1858. Father told Cushman he would like
164  to have the matter fixed up and the property either deeded to his wife
or to him. Cushman replied that he had so much business that he could
not attend to it, but that he would correspond with futher at Earlville when
to come. Father said you or I might be taken away soon, and only you

and I really understand how these things are.

Cross Examination. First conversation in April, '56, Second, in fall of
1856, and third in 1858. Once to get money for myself in 1859. Other
165 time between ’56 and '59, can’t tell when. Stebbins present in April,
1856. Courtney once, don’t know which time. Recollect one time
when I am certain only Cushman, father and myself present: Will swear
positively that father did not take $2000 home with him. He may have
got that sum of Cushman, but I do not believe he did.- The conversation
in which Cushman stated that when the Badgley & Snyder notes were
paid they would be pretty near even, Wwa3 about the time father's debt to
Eames became due. Witness is shown the $2000 note of Feb. 19, 1856,
166  payable four years after date: This is the note I spoke of. It is the
only one I ever saw. Saw father have a package of notes that he said he

got of Cushman.

Know of levies being made on horses and other property on the farm on exe-
cutions against father. Cushman veplevied the property. First time in
April, 1859. Gen. Wallace commenced the suit. Other in 1860. Mr.
Cook drew the papers that time. Cushman swore to the affidavit in re-
plevin. Was present with my father when Cook drew the pupers, Cook
told father that if he was called as a witness, he would have to swear that
the chattel mortgage was o bona fide transaction  Father replied that he
could swear that the chattel mortgage was a security. Father asked Cook
if he thought Cushman could hold the increase of the hogs named in the
mortgage. Cook said he thought he jcould. Father then asked if Cush-
man could hold the stacks of oats and wheat on the place, (not named in
the mortgage,) Cook said he thoughs he cou'd. Father said Cushman
had sent him to Mr. Cook, as he did his (Cushman’s) business. I do not
recollect whether I told Cook that I had possession of the oats and wheat
as agent of Cushmun.

When Cushman said, Squire, I was in hopes you would bo able to take care
of these notes, was about the time the debt to Bames became due. Never
saw the note father gave Eames. Know the time from fact that father
received a notice from Eames, Can’ttell year, but think in 1856. It was
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at the same time that Cushman said the payment of the Snyder & Badg:
ley notes would make them pretty near even.

168  Paper No. 1 above offered. Objection overruled. Exception. Paper

ready to the jury.

Compl’t then offered a writing in pencil of which the following is a copy :

168 “Spyder due Deg, 10, ’58, - - $715 20
« t« Dee. 10, ’59, - - - 774.80

& «  July 3, ’58, - - - 955. 82

(L s« July 3, ’59, - - - 1038.93

% £ July 3, 60, - - - 1122.05

Badgley ¢ Dec. 10, 57, - - - 777.59

£ ¢ Deec. 10, ’58, - - - 848.28

£ “ Dee. 10, 59, - - - 918.97

Lighthall about - - - 750.00
$7901,64

Due Jan’y 1st, 1858, int. and com’s all included, $8568.27"

‘Which said writing Cushman admitted to be in in his hand writing, and

compl’t offered said paper in evidence. Objection. Overruled. Excep:
tion. Paper read in evidence and marked No. 2,

169  Jokn R. Snyder sworn, is shown his three notes of the date of Dec. 10,

'56: The one for $655.60, due one year after date, I paid at maturity.
The one for $715.20, due two years after date, I paid at maturity. The
one for $774.80, due three years after date, was not paid till Dec. 1861.
The three notes offered. Objection. Overruled. Exception. Notes read.

Witness was then shown a mortgage, marked No. 4, and set out in full in the
170 bill of exceptions. It is from Snyder and wife to Cushman to secure
the three notes last mentioned: Date Dec. 10, '56. Acknowledged Jan.

8, 1857. Mortgage offered in evidence. Objected. Overruled, Ex-
ception. Mortgage read in evidence.

Witness shown a note dated Dec. 10, 1856, for $918.97, due in three years,
174 payable by Badgley to Cushman, and stated that said note was paid by

him in Dec., 1861. Note offered. Objection and exception, &c. Note
read.

Mortgage shown witness. Set out in full in billl of exceptions.

Bears date
175  Dee 10, *56.

Is from Badgley and wife to Cushman to secure the three

Badgley notes of even date, of which above is one due last ; 1st one $777.-
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59, due in one year; 2d one for $8143.28, due in two years. Objection,
exception, &c. Read in evidence.

Witness knew of the payment of the second Badgley note being made. When
179 I paid the last Badgley note, Cushman cancelle the Badgley mortgage.
I had bought Badgley out.

Witness was then shown three notes from him to Cushman, all dated Jan'y
8, 1857 ; one for $955,82, payable July 1st, '53; one for $1033.93, pay-
able July 8, ’59, and the other for $1122.05, payable July 3d, 60, and
said he paid these notes to Cushman as follows: On the $955.93 note I
paid $812.00 at maturity and the balance subsequently, The last two
were paid in Dec., 1861. Notes offered. Objection. Exception, &e.,
and read to jury-

Mortgage shown witness, Copy set out. (Mortga;e is one to secure last
mentioned three mentioned three notes, dated Jan. 3, 1857. Ack'd Feb.
14, 1857.) Offered. Objection, exception, &e. Read to jury.

Witness being asked of whom he purchased the lands in the mortgage, after
184 the usual objection, exception, &c., said : Sutphen and I made the bargain
as to the price per acre a month or so before the execution of the mort-
gage. I agreed with Sutpnen at $50 per acre for the first land I b'ought.
Sutphen, Badgley and I went to Uushnin's olice about Dec, 10, 1856.
cannot give the couversation as it occurred exactly. After it was made
known what lauds were to be purchased Cushman ssid he wanted to know

if wo understood what kiad of papers we were to have mide. I said I was

to have a warranty de2l. Cuashnwn siid he would not give a warranty

185 deed. [ insistedthat I must have one, and that [ would not tuke Cush-
man’s quig claim, Cushnan suid Az never gave a warranty deed for lands
that he owned in that way or held in that way, I am not certain which

[ gave Cushmin to unlerstanlthat I would nov take a quit claim, and he
gave me to understand that if [ did not tike that I would not get any.
My inpression is that [ lefs the oTice before the desls were made out. I
think, however, that there had besn conversition about Cushman's quit
claiming to Sutphen and he giving me a warranty deed. The notes and
mortgages wore :myle directly to Cushnwn. L[ objested to the style of the
mortgage. Sutphen sail by wanted them mile to Qushnan. Do noy
know whether Cushman hesrd this, [Te at the desk and Sutphen and I

at table. Cushman was very short wad gave me to understand I could
185  have a quit claim deed anl no other. After that he said he would quit
elaimto the Syuire or any boly else. All he wanted was the monzy. 1

do not know who made the suggastion to quit clain to the Sguire. Noth-
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ing was said at that time about any indebtedness from Sutphen to Cush-
man, but I have neard Cushman speak of it.

Witness said, I live on the lands I purchased, and in answer to a question,

186

18T

What improvements have been made upon the farm occupied by Sut-
phen, since Feb. 19, 1856, after the usual objection and exception, said :
Sutphen built some post and rail fence and some board fence, running
across an 80 and a 40, some three years ago; also a fence on north line
some 50rods. All I know about the building of the fence is that I have
an impression of seeing boards hauled there since I lived where I do now.
Sutphen also built a fence around the feeding yard some 25 rods long. He
also built an addition to the barn for a carriage house, 16 by 24 feet, I
should think; also a couple of summer houses, eight feet square, painted
white, with vines growing ove: them and seats on the inside. There are
also a good many trees and considerable shrubbery in front yard; some
evergreens also; also a paling fence, but I do not know when this was
built. It was before I went there I think. I never saw Cushman up
there. Sutphen occupied the place all the time,

Compl’t then offered tax receipts in his name, as follows: Receipt for
tax of 1856, dated Jan. 19, 1857, on lands in controversy as before sale to
Snyder & Badgley and on Sutphen’s personal property. Tax on latter,
$26.85; on all, $132.29,

Also receipt for tax of 1857, dated Jan, 22,1858, on lands left after Snyder

188

& Badgley sales and on Sutphen’s personal property. Tax on latter,
$C5.94. On all, $149.83.

Receipt for taxes of 1860, dated April 8, 1861, and for tax of 1861, dated

Feb, 16, 1862.

Ol jection to tax receipts because Compl't was bound to pay taxes whether he

1990

held in his own sight or as tenant un.ler the lease, and to the last one be-
cause it was paid sinee the commencement of the ejectment suit, Object:
jon overruled exception, ete. Tax receiptsvead to the jury. Genuineness
of reczipts admitted, and also admitted that ejectment suit was brought
before date of last receipt.

Compl’t offered the quit claim deed, from Cushman and wife to Sutphen,
d ted Dec. 8, 1856, and ack’d Jan. 7, 1857. Objection—overruled—ex-
ception. Deed read to jury.

Snyder cross-examined- Doa’t know as Oushman ever had any knowledge

193

of the improvements on Sutphen Farm. [ should judge that the post
and rail fonce was only an old fence moved to the new line of the road.



194

195

80

After I said I wanted a warantee deed and would not take any other,
and Oushman said I could not have anything else, he went to his desk and
began fo atiend to his own business, till the difflculty was overcome,
He then stated that it made no difference to whom he deeded, but the money
was his, and the pryments must be made to him.  The terms of payment
were settlzd with Sutphen, but Ouivmn didatel what kind or papeirs
should be made. There was a platof the lands brought out and, and Cush.
man examined the pare we wave to buy anl the terms of sale were talked
over before he said he would deed the lands. Neither Cushman nor Sut-
phen said the lanl was held]as secarity. I made out the papers for my
purchase, anl Sutphen those for Balgley’s purchase. My first purchase
was of 47 or 48 acres at $50 per acre. My second about 110 acres at $30
peracre. Badgley’s purchase was between 70 or 80 acres, at $40 per
acre. Notes we gave did not draw interest, but had ten per cent figured
into the face of them.

When I paid the $812 on the $955.82 note, the reason I did not pay the
balance was, [ had anote agiinst Sutphen for the balance, which I expect-
ed to turn, but Cushman would not take it and allow it on my note. I

think, B .dzley’s & I paid somz money to Sutphen before we came down

to Ottawa Cushman and Sutphen had some words about the money we
had paid before coming down. It was $302.90. Sutphen said he had
used it, and Cushman found fault-with him- for-it— The body of the decd
from Cushman to Sutphen, &3 in Sutphen’s handwriting® Whole am'’t
of the down payments of Badgley and myself was $1302.90, Cushman
kept his quit claim deed till all the other deeds and mortgages had been

returnel to him. Do not know the valuy of Sutphen’s farm when
Cushman bougit it. At the time of my purchas:) think whole, buildings
all not worth over $40 peracre. The Squire though, had nice buildings
on the lands.

Ansaxus E. Grow. being sworn, was shown an execution, of which the fol-
lowingis a copy :  Execurion on the julyment in favor of Milton H Swift,

for the use of Marinda Sizer against Wm, Z. W, Cushwman, and also
the levy made April £, 1862, endorsed on the execution, which is on s} ne
19, 36, 3, except 5 acres in se coroer, also on s} lot 1 of nwl, same sec.
(‘Chisis the portion of Sutphen’s farm not sold Snyder and Badgler.) Said
this execution was placed in my hands to colleet ~ Mr, Courtnay, Cush-
man's Agent, offered to tuen out the lands levied upon. I objected to en-
dorsing the levy. Went and talked with Swift. Weunt back to Courtney.
He showed me the deed to the land. I consented to levy with the under
gtan line that Cashman shoald see to having it bid in. Courtney said that
would b: attendel t>  Execition and levy, ofered objection: exception ;
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overruled, and they were read to jury, Notice of saleshown witness. Copy
set out

198 Witness, after looking at it, said he caused it to he published. Notiee
offered Objection ; exception ; overruled. Notice read to Jury. Neither
Mrs Siz.cr nor any her attorneys gave me any directions as to the levy. Cush-
man was away with his regiment, and never said anything to me about it.

Onrver C. GRAY, sworn, was shown the chattel mortgage, dated January 28,
200 1858, and said there was a replivin suit brought by Cushman against
John L, Blisn, in 1860: Blisn as Constable, had made alevy on the prop-
erty, in Mortgage, by virtue of an execution, against Sutphen: I was applied
to as an attorney, to bring the replevin suit. I prepared the affidavits and
all he papers, Suit was finally determined in November in 1860, Affi-
davit, declaration and pleas introduced, Affidavit—That Cushman is law-
fully entitled to the possession. Declaration, common form ; pleas—first,
203 did not take ; second, did not detain; third, not property of plt’ff;
fourth, plt'ff not entitled to possession ; fifth, property in hands of H. Ste-
phens ; sixth, property in Charles-T'. Sutphen ; seventh, that defendant

was lawfully possessed of and lawfully entitled to the possession.

Witness Gray then further said : I donotrecollect but one conversation with
Cushman, on the subject of the deed: During February, 1861, we talked.
¢he matter over, about Sutphen obtaining s judgment against the School
Directors of the town of Earl, &c., and then Cushman said, “Gray, there .
is another matter I want to speak to you about freely, as you have married
into the family and-have an interest their in affairs., e then sail he and
Sutphen had been old friends from the first settlement of the country, and
that they had had long and complicated business transactions, and the
S quire 2nd he had been talking them over and could not agree ; that he
wished the matter settled up and wished that I would see the Squire und
urge a settlement. e said the relations between himself and the Squire’s
family had been of the most friendly character and that he wished them to
continue, and then said to me, I suppose you know how it stands. I said
I supposed I did ; that the Squire claimed that he ( Cushman ) held his
farm for what he owed him at the time of the deed, and had advanced since
and he [Sutphen says that when you pay the G'raham and Sizer notes, you
will owe him about $2000.] Cushman laughed at that and said he holl
the'proper.y as collateral, but that their transactions had run through sev-
eral years, and that the Squire was mistaken, and that the fact was the
Squire owed him a large amount of money, and that he had paid large
amounts for him. Isaid I could see noreason why the matter could not
be settled between them. That it would be easy to show what m.ney he
had advanced and what he had got from Sutphen, ond that if he would
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make ont an account, I would see the Squire and try and settle it ; he
said that was all he wanted, and that the account should be made out ; 1
went to Springfield, and after [ cama back, i went to Cushman'’s office to
get the ascount ; 1 saw Courtney, and he said ¢ was not completed ; 1 af -
terwards sent a clerk for it, dbut did not get Zit.

I first saw the Sutphen place in 1838, The Syuire hus built fences theve
since then, and has also set out trees, and built a carriage house about 16
by 24,

Cross-examined says : I am not prepared to give the words, but the idea

I got from what was said. I was married in 1860, and during the follow-

ing season often talked with Sutphen. It may be that in some partof my

evidence, [ may have given my conclusions, but I think not. I cannot

208  repeat the conversation 11 th: syms worlds. (States it over again in sub-

stance the same, omitting the prefratory part.) Cushman did tell me he
would leave the matter to any three responsible men.

Compl’t here offered the following and receipts : ‘
“Received of Charles H. Sutphen, esq., two notes, dated Sept. 1st., 1854,
One due January 1, 1855, calling for two hundred and fifty dollars and in-
terest, and one due June 1, 1855, on which there is due seventy five dol-
lars and interest.  Said notes are lefc as col ateral security, and when
collected, are to be credited to said Sutphen.- :

December 27, 1864. _ . W.H. W. Cusauman.

Recoived Juns 12th, 1333, Lizhohall's note, for five hundred dollars, duo
September 1st, 1855, to be accounted for. ,
W. H, W. CusHMAN.

And such receipts were read in evidence.

Coapl't then offered in evidence, a paper in the handwriting of Cushman, as

follows :
209 Amount, Dr, - o $8568.29
Amount of notes, as suppgsed, - - §7900.00.

Which was read in evidence.
Also a receipt, of which the following is a copy.

Received of Charles H. Sutphen, five hundred dollars, which is endorsed on
contract for Cook farm sold him in June, 13563.

Wit H. W, CusEMAK.
Feb. 4, 1854,

Which was read in evidence,
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Charles H. Sutphen (compl’t) called to prove loss of deed, and the recorded
copy wasread. [The deed is the quit claim from Cushman and wife to
210  compl’t of the 110 82-100 acres sold Snyder, dated Jan. 3d, 1857.]

Joseph Lighthall sworn says, I gave Sutphen some notes for a steam engine.
218  One was for $250, another for $250 and another for $500- Some time
after I gave him the notes, there was $175 paid to him on one of the
$250 notes. After this they went into Cushman’s hands, and I paid him
various sums of money on them. The first w1s in Jan., 1855; some $55 I
should think. Next payment was on the other $250 note, the amount I
do not remember, but Sutphen and 1 had before this time had some deal,
and he agreed to pay to Cushman on amount of money on that note. I
figared in Reddick’s store the amount that would be due in case Sutphen
had paid the amount agreed upou, and wWent over to Cushman’s office and
paid the sum I had so figured up, but I canunot remember how much it was.
Compl’t then read in evidence a paper in Cushman’s handwriting as follows:

« Amount due on Lighthall note is - - - $251.00
Sutphen paid - - - - $185.00
Due - - - - - 66.00—251.00"

214  Witness then said, I paid all that had not been paid before. If $66 is
the balance, that is what I paid. If I paid anything after that it was the
balance due on the other $259 note, after the $175 and $55 had been
endorsed on it, but I do not know as T paid any thing at all on this note.

Some time in Aug. or Sept., 1855, I paid Cushmaua on the $500 note, $240.-
25. Soon after this [ mude an arrangemeant with Cushmaa to furnish him.
lumber for corn-cribs and did so. I think the firat lot was $125 and the
next $28. [ was sued for the balance by Cushman, and he obtained judg-
ment in 1858.

Two suits were brought. One on the $250 notes, and one on the $300 note.
When the trial came off, Sutphen was a witness and swore that I ouly paid
855 to Cushman at the time, Isupposed I was paying the balance on the
$250 note that he had paid $185on. Ho also swore that thenotes were
Cushman’s, and that he had no interest in them. He also swore that he
had no interest in the result of the suit.

One judgment was for $39, and the other for $135, about. I tried to prove

215 by Sutphen that he paid Cushman for me 8185, but ! believe L did not

do it. In the fall of 1853, I went to Cushman and asked him if he held

these notes. He took them out and I asked him if he owned them, or if they

were Sutphen’s. He said he did not owa them, and never owned them,

and would not have anything more to do with then, This was after I had
made some payments.
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George Stedbins sworn says, I have seen in Cushman’s office a map of the

e o
-

Sutphen farm, laid off in 40 acre lots. I think I rcmember the Snyder &
Badgley notes being in the office. I kept Cushman’s books. There was
a real estate account kept in them. The Sutphen farm was one item of it.
I donot know whether the Snyder & Badgley notes were treated as collat-
erals or as Cushman’s own proper'y. .

Cross examined. Witness was here shown paper No. 2, [The pencil state-

ment, dated Jan. 1, 1858, containing list of Snyder & Badgley notes,
except the first Snyder one which had been paid,] and said, I saw this
paper a week ago. At that time it had some other writing on it in pencil
which is not on it now. The paper now shows the marks of erasures of
several words, There are now faint marks there, tco faint to be read.

Witness was then shown a check on George S. Fisher, hereafter set forth and

217

marked A, and stated that his signature is Mr. Cushman’s. I was at the
date of this check (Nov. 11, '56,) doing business for Mr. Cushman, and
made an entry in his books charging Sutphen farm $2000, and crediting
Geo. S. Fisher the same amount. There was no account of these transac-
tions kept with Sutphen. Ikept at thut time an account of bills payable
and receivable, The notes by Cushman for the Sutphen farm were enter-
ed on the books among the other bills payable. In the early part of 1856
I commenced keeping the books upon a new plan. Cishman never kept a
bank account with Fisher, but took certificates of deposit, and Fisher took
his checks and kept them uncancelled as vouchers till settlement. On the

11th of Nov., 1856, I made an entry of a note for $2770, being issued
by Cushman to Sutphen. I would uot have made the entry unless [ either
saw the paper or had it called off to me across the table by some other
person: This note or certificate was charged to Cushman in his bills pay:
able on that day. The- eatries in my handwriting further show that on
that day the following notes from Cushman to Sutphen were taken up:
One for $250, due in one yeur; one for $1000, due in two years; one for
$2000, due in four years; onme for $3770, due in six years; and that
the following items formed the consideration paid for the notes:

Notes due from Sutphen to Cushman at that date, - $1727 00

Cash paid that date, - . - - 200000
Interest, - - - - - - 45300
Certificate or note for, - - - - 2770 00

$6.950 00
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There is also an entry in ledger, in my handwriting, of notes of Sutphen for
$1727, which is marked cancelled, This item may have been composed of

218  several smaller ones paid by Cushman to Sutphen. All the entries on
the books subsequent to April, 1836, are original entries. Witness was
then shown paper No. 1, and said the notes crossed out by black lines are

the same ones marked taken up Nov. 11, 1856, on the books so kept by me.

The notes of Snyder & Badgley were credited to Sutphen farm on the real
estate account: Cushman kept an account with different farms; with his
homestead; with the foundry; with Huston farm, &c. When he had mort-
gages, he kept them as bills receivable. I do not know of any case vhen
Cushman held a mortgage where there was a farm account kept, All the
real estate he has deeds of was kept the same way as Sutphen farm.

E. 8. Leland being said, when Sutphen showed me this paper ¢ No. 2"
there were on it the following words in Sutphen’s handwriting on the side,
“Snyder note due Dec. 10, 1857, $655.60,” and beneath the footing the
figures $655.60 and a total sum beneath, the amount of which I cannot

219 state. I erased the words with india rubber. I told Sutphen it ought
not to be there.

Cross examined. Ihave no knowledge that the words I erased were not on
the paper when it was givan by Cushman to Sutphea-

Defendant here entered a motion that said paper ¢ No. 2" be excluded from
the consideration of the jury.

0. C. Gray was then recalled by compl’t and said that he had said paper
¢ No. 2, when he drew the bill in this case, and that it was in same con-
dition now as then; that the words spoken of by Leland were not then on
it. Court overruled motion. KException taken.

Charles T. Sutphen recalled said, my father gave Mr. Nixon, Collector for
the Town of Earl for 1859, an order on Cushman for the money to pay the
taxes on the furm for 1853. [ saw the order; father drew it and I gave it
to Nixon. I think iv was for about 60. I am sure the order was given as

I have stated. It is not true that the order was on the back of a t.x
receipt directed to Courtney, and stating that the money he (Sutphen)
had left there would not quite pay the taxes on the land mentioned in the
receipt, and requesting him to pay the taxes and charge the balance to
him, (father,) I know there was anorder. I did not not see any note to
Courtney. I do not think there was but one transaction of the kind. Lt
was in June, 1859, Witness was then shown a paper marked H, and s..id

o
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this is the paper- I now remember that my father told Nixon that he
might as well write the order on the back of the receipt. I did not read
it. I only knew the amount by drawing off from the collector’s book the
list of real estate and the tax against it. Comapl’t here rested his case.

Evidence on part of Defendants.

221  Trust deed dated Nov. 1st, 1851, to Samuel B. Gridley ; and Sutphen’s
$1771.85 bond set out in full,

The $1400 note for the engine and the agreement of Sutphen to pay the
22 $4100.82 Cook farm purchase money, and the Trust deed to Gridley to
gecure the same ; all set out in full,

283  The lease, dated Feb. 19, 1856, set out in full. (The substance of this
has been heretofore stated.)

235 The $2000 rent note, on the back of which are these words, “Jan’y 20,
1858. Received on the within note one thousand dollars, due March 1,
1857. Rec’d Jan'y 16th, 1860, the interest on the within note to Jan’y
16, 1860,” and the chuttel mortgage to secure the $2000 note. Set out
in full.

238 The deed from Sutphen and wife to Cushman, dated Feb. 19, 1856. (The
one claimed as a security.)

240 The chattel mortgage, dated Jan. 20, 1858, to secure $1,000 balance, of
the $2,000 rent note, and the $250 rent note.

SaMuEL B. GRIDLEY, sworn, says on or about January 16, 1860, compl’t
242 called on me at Cushman’s ofice, while Mr. Cushman was east, and
stated that Cushman held a chattel mortgage on his property which was
about to expire, and that it would be necessary to give another mortgage

on the property, as there weve julgments against him, and the property
would be levied upon unless he gave Cushman a new mortgage. I looked

at the papers and consented to make the arrangement as Sutphen desired.

He brought a blank chattel mortgage with him. The description of the
property was filled out, but nothing move. I filled out the balance of the
mortgage. The witness was here shown a chattel mortgage. and' stated
that it was the one. My impressionis that I found amoung Cushman’s
papers, a note for $2000 and a note for $450, given by Sutphen to Cush-
man, and that I figured up the interest on vhe $2000 note, and added that

to the $450 note, wmaking $682.49, and Ihew a newv note for the amount

243  and filled out the mortgage to secure the new note. Witness was shown
a note and said it was the same. Sutphen said he owed Cushman the
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amounts of the $2000 and the $450 notes, and that he wanted to secure
them. I do notrecollect that Sutphen said that Cushman had other secu-
rity for those notes. Nothing was said about any other indebtedness. I
know there was a large balance against the farm, and did not consider this
a very important matter. Cushman kept a farm account with all his farms.
I know that there was a large amount charged against this farm. None,
however, that he was not in the habit of making against his other farms.
Defendant then read the note for $682.49, and the chattel mortgage, da-
244  ted January 16, 1860, to secure it. (This has been described before.)

It was then admitted by Compl't,” that ho sold the $1000 :10te of Feb. 19th,
1856, siven to him by Cushman, to Eames, sornetime during the year, and
that Cushman paid the note to Eames at maturity.

Defendant then read in evidence, the following notes from Cushman to Sut-
phen, dated |Feb, 19, 1856, the $250 one due in one year. The $1000
one due in two years: The $2000 one due in four years, and the $3,700
one due in six years.

E. C. ALLEN, sworn, says, I am a member of the firm of Eames, Allen & Co.

247 oud being referred to the $2000 check spoken of by Stebbins, stated

that the endorsement on the check is the handwriting of H. F, Eames, an-

other member of the firm. The words “col. of Suiphen,” on the back of

said check also'ooks like his handwriting: There are credits entered in

favor of €. H. Sutphen, on our boaks, on the day of the date of his check.

One of $1500, passed to account of Edward Eames. One of $500, passed

to account of Miss Emily Eames, and one of $250, passed to account of

our bills receivable. There was no credit on our hooks to Cushman that
day.

248 Ed:word Bames, sworn, says, I am the Edward Eames spoken of by Mr.
Allen. I think the words “Col. of Sutphen,” on the back of the check,
ave in the handwriting of H F Eames ; I had some moncy there that was
loaned to C H Sutphen by H ' Eames, and the $1500 credited to me Nov.
11, 1856, on the bankbooks, was in payment of that loan.

E. C. Allen, recalled, said, I know that Sutphen loftinotes of Cushman at
the bank, as collaterals, before the date of his check: I think thera was
some $5000 or more. I do not recollect the number of the notes. I
think I I" Eames bought one for Edward Eames, one for his wife and one
for Churchill. T am not certain about the matter, Do not know as I saw
the notes ; I may have got the impression from Sutphen, saying he had
Cughman’s notes, The words “Col, of Sutphen,” would indicate that the
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check was taken on on a collection of Sutphen, Check here read in evi-

dence. Date November 11, 1856 : Amouat, $2000 in currency ; G. S.

Fisher, drawee—Fames, Allen & Co, payee—and . Cushman, drawer, En-

dorsements on the checks are “Eames, Allen & Co,” and “Col. of Sut:
249  phen,

Defendont read in evidence tax receipts of Colleotor of the town of Earl, in
his own name, upon personal property, and real estate, being for State,
County, School and Town taxes, Amount in all, $85,10: Personal
property taz $7.17. Real estate $27,91. Description of land, is that
remaining, deducting Snyder and Badgley's sale, Date of receipt, I'eb,
15, 1860, and for tax of 1859,

Defendant then read in evidence ancther tax receipt for $C0.70, dated }May
14, 1859, in Sutphcn’s name for, State, County, Town and School tax.
Personal property, $10.08. Same real estate and tax on it, $50.65. Wm.

950  Nixon, Collector of the town of Earl. On the back of this receipt was
the following order :

Mr, T. R. Courtney, the amount of tax 60.70, as stated by Mr+ Nixon, in
the within receipt is correct. It covers the land and property where I re-
side. $60 wasall I deposited with Mr. Cushman, but the receipt overruns
70 cents, which I will thank you to pay, and charge the same to me. M,
Nixon will be obliged if you will send him the money.

Yours, C. H. SUTPHEN.

T. R. Courtney, sworn, says: [ heard a conversation between Cushman and

9251 Sutphen in 1860 or 1861. Witness was then si:own the $2770 unassign-

able certificate of Nov. 11, 1856, and not to be disposed of for 5 years and

six months, a copy of which may be found on page 135. of the Record,

The one here has the word ‘“‘cancelled’ written across the face. Tt was

here conceded that the word “cuncelled”” was in the hundwriting of Cush-
man,

Witness then stated that during said conversation he saw said paper in the
hands of Cushman, who was trying to explain to explain to Sutphen what
took place when the certfiicite was surrenlerel by Sutphen to Uushman.
There appeared to be some difference of opinion between them as to what

252  constituted tho consideration for the surrender of the certificate. Sut-
phen did not quite agree with Cushman about the items. Sutphen said he
thought or belioved that he had paid a $1000 note that had been sold
Eames. Cushman insisted that he bad paid it. This was the only difference
between them that I remember. Tiiere v7as no denial by Suatphen that he
had had the paper. This seemel to be a foregone conclusion in the minds
of both parties. The witness was then shown paper No. 1, and said this
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paper was also before the parties at the same time. Sutphen acknowledged

that the item of $460120 was correct, and that said sum was due to Cush-

man on the 19th of Feb., 1856. This item was also charged in Cushman's
books which were open before them as a part of the purchase money of the
farm* Sutphen said it was correct. There was also an item of $4180
charged on the same book as the second item paid on the purchase of the
farm. Sutphen said this item was correct also. Cushman always talked

as though he had bought the farm  Sutphen said he admitted the sums of
$4180 and $4001:20, but thought he had paid the first note for $1000 ;

253  and also insisted that as the G'rakam mortgage and Swift note had not
' been paid they should nat be charged against him. Cushman said hewas
personally liable for both of them, und had paid the $1000 note to Eimes
himself. Cushman then said he would re-sell the land to Sutphen for

what it cost him, and somz small compensation for what trouble it had

been to him. The unassignable certificate was then read to the jury.

It was then admitted that on the 20th of June, A. D. 1862, a judgment was
rendered in the Circuit Court of LaSalle county, against Cushman and
Sutphen, in favor of the Executors of Graham for $18L0.50 and costs of
suit, and that this judgment was rendered upon a notg given to renew the
old Grahan note that was secured by mortgage on the Sutphen farm that
was a lien thereon on the 19th day of Feb'y, A. D. 1856.

Defendant then read in evidence this morigage fromn Sutphen and wife to

254  Graham to secure an old note for $920, since taken up by new one as-

before stated.

Defendant then read in evidence the note for $692:04, payable by Sutphen
to Cushman one year after date at city bink of Emes, Allen & Oo., dated
267  Jan. 27, 1858, with interest at 10 per cent after maturity, Endorsed

“I guaranty as security,” Witt. H. W: CusmEMmAN.
(The above is the one paid to Darling Thompson.)

Also the note for $800, dated Chicage, Dec. 20, 1855 payable by Sutphen
and Gurley to Adsit, thirty days after date, interest 10 per cent. Written
across the face, *“ Renowed for thirty days.”

J. M, Apsit.

Also a note for $91.54, dated June 29, 1853, payable to Ghurles Reizig, on
or beforo Oct. 1st, next, with interest.

258 Alsoanote foc §275, dutel Jun: 231, (833 p wythla by Satphen to siid
Reizig on or before Nov. 1st next, with interest .

Also a receipt miscalled a note in the bill of exceptious' as  follows: (The
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receipt dated Jan. 7, 1857, for $302.90, given by Sutphen to Cushman
for part of the Snyder Badgley down payment. See p. 137 of the Record,)

Also the nots for $84.80, dated April 23, 1859, given by Sutphen to Cush-
man. Ses p. 141 of Record.

It was then admitted that Cushman paid the Fisher judgment, then $750 on

259  18th of afarch, 1856, and that on the 3d of March, 1863, a judgment

was rendered or the note guaranteed by Cushman against Cushman, in
favor of Swift for use of Sizer for $341.4Y damuges, and $7.45 costs,

It was also admitted that the amount paid March 20, 1856, by Cushman, to
ake up the twe 2 iig notes was $428.50.

S. B. Gridley recalled, said that Cushman paid Cuskman & Cogswell
gomething over ©1400 for engine, &c. He also paid Gridley & Co- some
$16.17 for Sutphen for repairs to the engine.

Defendant then read in cvidence an affidavit in Replevin, and the declaration
ead bond. Ta this afidavit Cushman swears that he is the owner and is
lawfully entitled to the possession of some heifers, steers, cows, hogs, pigs,
horses, wagons, carriages and 40 acres of corn now growing on the farm
where Charles H: Sutphen lives, and some sticks of oats and wheat on the
same farm, &c., and that one Stephen A. Signor detains them, &c.; and

261  in the declaration he complains by Glover & Cook, his attorneys, that
Signor has detaine ! this property of his. The Replevin bond is in the
usual form with one N. B. Bristol as security.

B. C. Cu: then swore as follows :

I acted as attoiney {»r Cushman in this case against Signor. Charles H.
Sutpiien came o we and said Cushman sent him to me to have me com.
mence = suit in Replevin for the property he had a nst of. I bhad no idea
I was acting as attorney for Sutphen I only regarded him as a witness
for Cushwaan a1 talked with him as such, I was in the front office when
Sutobei come .  He stated that Cushman claimed under a chattel mort-
gage. =t was the chattel mortgage for $1450- The question was raised
whether the mortgage would hold the increase of certain hogs named in the
mortgage, and also whether Cushman could hold certain stacks of grain on
the place which were not named in the mortgage, but stated to have been
in the possession of one of Sutphen’s sons who held them as agent for
Cushman. I prepared the aflilavit for Cushman to swear to in the pres-
ence of Sufplen, and then asked Sutphen some questions as to what would
be the proof on the trial to see if I could make out a case. Sutphen teld
me ' wed Cerhman for rent of the farm on which ho lived, and that the
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chattel mortgage was given to given to secure it. I stated to him that we

would have to prove that the mortgage was given for an actual debt. I
remember hat he told me the property had been levied upon, and that the
persons levying were told that the chattel mortgage was on the property,
and they said they would take the risk of that, and thereby my attention
was called to the question as to whether th2 mortgage was bona fide ; and
I stated we would have to cstablish the mortgage by proof. I expected to
prove the facts by Sutphen, and I think I said so to him or something to
that effect.

I rather suspicioned the mortgage and therefore questioned him more partic-

ularly than I otherwise would. I do not know but I had been spoken to
about the mortgage before.

I think it would be worth $25 apiece to try the Lighthall suits. 1f only oue

267

suit was tricd it would be worth $35. Wallace tried them for Cushman.
At first I h..1 some doubts as to whether I could maintain the suit, but
during the conversation with Sutphen [ became satisfied that I could main-
tain it by his testimony.

0. O. Gray called by defendant said, I do not recollect of but one con-
versation with Cushman about the Sutphen matter. I may have had a co-
versation with him about it on the sidewalk 1 front of my office, but I do
not racollect it. I think the whole conversation was in Cushman’s office.
Still I may have confounded parts of two conversations—one in the office
and one on the sidewalk. It may have been on the sidewalk that Cush-
man said he would leave it to three men. I said that was fair and would
advise Sutphen to agree to it, and it may have been there that he replied
that he would have the uceount made out. Defeadant here rested his case
and compl’t recalled O. C. Gray and asked him what conversation he had
with Cushman in relation to paying the fees in the Replevin case of Cush-

man vs, Blish. Objection made, overruled and exception taken, and
witness said, I enquired of Cushmun after the suit was over who was to pay
me the fees. He said he would have nothing to do with the chattel mort-
gage; that it had given him a great deal of trouble, and that it was Sut-
phen's business to attend to these matters, He said nothing about the
bona fideness of the mortgage at ull. He did not pay me. I never made
a formal demand. This conversation wag in Cushman's office. He did not
say that if this property was going to cause him so much trouble he would
take possession of it. The suit was on the chattel mortgage of 1860. I
had no conversation with Cu hman aboit the suit. Charley Sutphen or
the Squire came to e about the matter, and I drew the affidavit and ono
of them took it ovor to Cushman. I think now that [ did have a converse-
tion with Cushman in the street, und he_ then talked about leaving the
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matter to three men. I may have mixed the two conversations together
in my former testimony.

Charles T. Sutphen, recalled, said, I am a practicing lawyer and a son of

268 the plaintiff. I do not remember all that was said at the convervation

between Cook and father. I think father said he was owing Cushman

for interest. I think Iam prepared tosay to-day, that nothing was said

about father being a wltness: Some of the property in that mortgage is

now mortgaged to Gray, and some has been sold by father without accoun-
ting with Cushman.

Cross examined. 1did not go up to Cook’s office with father, but was some
minutes behind him. I think thait Cock was in the front office with father
and went to the back office. I have not sworn that they were in the back
office when I went in. I may have and probably did state that when they
came tolevy, I forbid them to do so and told them there wasa chattel
mortgage. I did tell Mr. Cook that they said they would take the risk of
the mortgage. I do not remembar of saying that I had possession of tho
wheat aad oats, a3 agent >f Cushman, Inanswer to a a question by a
Juror witness, said that the property m3ntioned in the mortgage, has some
of it been sold and some mortgaged to Gray ?

TFather said he owed Cushman for interest, and that the mortgage was given
to secure it. I heard no conversatlon on this business in the front office.
I told Mr. Cook that I forbid their levyin g on the property, as the agent
of Cushman, but I never did act as his agent. Compl’t here closed, and
969  Defendant callel, S. B. Gridley, who said when the compl't Sutphen
offered to me to renew the chattel mortgage, I told him I did not want to
be bothered with any replevin suits. He said it would not be any trouble
as his son Charles was agent for Cushman to take care of his property.

0. C. Gray asked and obtained leave to state to the jury that since talking
with Mr. Cushman, he remembers that Cushman did say at the time he
asked him for fees on the Blish Replevin Suit, that he had had a great
deal of trouble with the property, and thatif he had any more he should
take it into his possession. This was all the evidence before the jury.

Compl't asked for the following instructions :

1st. If the Jury believe from the evidence, that the deed of date, Feb. 19,
1856, from Sutphen and wife to Cushman, of the land in controversy, tho’
in form, absulete, was really intended by the parties to secure an indebt-
ness due and to become due from Sutphen to Cushman; the verdict of the
jury should be: “We, the jury, find that the deed of Feb, 19, 1856, tho’
absolute in form, was really intended by the parties as security for money
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due and to become due from the complainant to the defendant, and if the
above was really and truly the intention of the said parties, the jury may
so determine, no matter what shifts or contrivances were resorted to, in or:
der to disguise the true nature of this transaction. [Given.]

2d. If the Jury believe from the evidence, that the deed of February 19,
1856, was made for the purpose and object mentioned in the first instruc-
tion, and if they further believe from the evidence that the deed given to
Cushman was intended to secure him, in preference to Sutphen’s other
creditors, for a real debt due and to become due. Such a transaction would
not be fraudulent and void as to creditors, although the security was more
than was really necessary, and would not entitle Cushman to insist that
the deed for this reason only, was to be considered absolute between the
parties, cutting off Sutphen’s right to redeem by payment of the amount of
indebtedness due from him to Cushman. [Given with the qualifications,]

271 8d. If any reasonable doubts exist in the minds of the jury, from all the
facts and circumstances, in evidence as to whether the transaction or deed
was intended by the parties as an absolnte sale, or as a conditional sale, or
as a mortgage for the security of money only, in equity, the transaction
will be construed as a mortgage, if it is possible so to do, consistently with
all the proofs in the case, rather than to construe it us an absolute sale, or
as a conditional sale; that is to say that where the intention of the parties,
which is the governing fact in determining the character of the transoction,
ig, doubtful, in determining whether the transaction is a mortgage, condi-
tional sale or an absolute sale. Equity will hold it to be a mortgage only,
if consistent with all the proofs in the case, and in ascertaining the inten-
tion of the parties, the jury will look not only to the deeds and writings,
but to all the facts and circumstances of the contract between the parties,
in evidence. [Given with the qualifications. ]

4th. Courts of Equity disregard the doctrine of estoppel in cases where it
becomes necessary so to do, in order to prevent injustice, through accident
mistake or fraud. For a party to insist on what was really a mortgage to
be an absolute sale, is in equity a fraud, which cannot be successfully prae-
ticed under the shelter of any written papers however precise,sclemn and com-
plete they may appear to be ; and if the jury believe from the evidence that
the deed of Feb, 19, 1856, from Sutphen and wife to Cushman, was orig-
inally meant and intended by the parties to be only a security for money
which Sutphen tben owed Cushman, and for money Cusliman was thereaf-
ter to pay for Sutphen ; then an attempt, i proven, on the part of Cush-
man, gince, toset up o convert the said deed into an absolete sale, would
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be a fraud in equity, and in that case the nature of the transaction, or

whether it is to be considered as a mortgage, or as an absolete deed, or as

a conditional sale, is not to be determined by inspection of the written pa-

pers in evidence alone, but theljury should look at all the facts of the case,

in evidence tending to show the true nature of the transacrion, although the
deed be absolute on its face.

5th. The relation of landlord and tenant existing under a lease, is consist-
ent with the relation of mortgagor and mortgagee between t!ic parties after

condition broken.
And the fact that a lease is given by a mortgagee to a mortgagor, will not

change a mortgage into a conditional sale.
And if the Jury believe from the evidence that the deed of Feb. 19, 1856,

was only intended by the parties to be a security for money then owing by
Sutphen to Cushman, and for money Cushman should thereafter pay for
Sutphen, and that Cushman has since set up or claimed that such deed
was an absolute conveyance, And if the jury further find from the evi:
dence, that it was in contemplation of and understood by the parties at
that time, that a portion of the land described in the deed, should there-
after be sold to liquidate such indebtedness, and that on the said day, and
as a part of the same transaction, Sutphen took a lease from Cushman, of
said lands for two years, at the rent of $1000 a year, with a privilege re-
served in said lease to sell said lands or a portion thereof, during said lease
at any time, either with or without crops, and that on the same day, and as
a part of the same transaction, Sutphen gave Cushman a chattel mortgage,
on personal property, to secure said rent, and that it was the intention and
understanding of the parties at the time that said lease and chattel mort-
gage should provide for the payment of such rent asa mode of securing
Cushman for interest on money that Sutphen then owed him, or which
Cushman should thereafter pay for Sutphen, in case the lands or a portion
of them should not be sold as aforesaid, and that if sold, that the proceeds
should be received, and was afterwards received by Cushman, in liquida-
tion of such indebtedness and interest, These facts, if proven, would fix
the character of the deed as a mortgage only, however absolute it may be
2 ,’574 on its face.

6th, If the jury believe from that the evidence that the deed of Feb'y 19th,
1856, was in reality only a mortgage, and so intended and understood be-
tween the parties on that day, then ‘“once a mortgage always a mortgage,”
and any subsequent parol arrangement between the parties could not change
or convert it into either an absolute sale, or u conditional sale.
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The said defendant then and there requested the court to qualify said instruc-
tion as follows:

But the jury must believe from the evidence that Cushman agreed to receive
the deed to secure the indebtedness merely and not with the understanding
that it was to convey the lands to him so as to vest the title absolutely in
him. [Refused.]

And the said 2d instruction as follows :

This would not be the law if Sutphen made the deed on its face an absolute
conveyance instead of a mortgage for the purpose of hindering, delaying or
defrauding his creditors. [Given.]

275 And the said 3d instruction as follows :

But this is the law only so for as it relates to the papers made at the time of
the deed. If Cushman, on the 11th of November, 1856, executed and
delivered to Sutphen the certificate for $2770 of that date und Sutphen rc-
eeived it, that paper should be held to express the business relations of the -
parties truly so far as it professes to give them unless it is proven that at
the time this paper was given and received there was some error or mistake -
in the paper, or that Sutplen was induced to receive it by fraud.

The defendant also then and there objected to the giving of said instruction .
asked by compl’t or either of them.

The Court then and there refused to giva the said defendants qualification to -
said firet instruction, but gave the said first instruction as asked by the
compl’s to which ruling of the court said defendant then and there excepted.: -

The Court then overruled said defendant’s objection to the giving of said:
complainant’s second instruction but consented to give the qualification
thereto asked by defendant, and the said second instruction was then given

276  so qualified as aforesaid; and the said defendant then and there except-
ed to the said ruling of said Court.

The court then overruled the said defendant’s objection to the giving. of said. .
complainants ¢hird instruction, and also then and there refused to give the
suid qualification asasked by said defendant, but of his own motion added
to said qualification the following words as a further qualification : “Unless
that paper was given for the purpose of cutting off any equity of redemp-- .
tion which Sutphen might have had in the lunds in controversy under the:
deed in question, dated Feb. 19th, 1856, without his consent.”
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And then gave said third instruction of said compl’t, and said qualification
thereto asked by said defendant, and the said further qualification added
there to of his own motion.

To the said ruling of said court in giving said 3d instruction, said defendant’s
qualification and Said further qualification of said court the defendant thea
and there excepted. ’

The court then overruled said defendant’s objeetion to the giving of said com-
plainant’s 4th, 5th, 6th instructions, and each of them, and gave the same
as hereinbefore set forth : and to said ruling of the court as to said instruc-
tions and each of them said defendant then and there excepted.

277  The said defendant then asked the court to instruct the jury as follows:

1st. A mortgage is a mere security for a debt which one person owes to
another. A purchase of land accompanied by an agreement that the seller
should have the right to repurchase the same by a certain time and for a
price fixed upon, is not a mortgage although the agreement to resell was
made at the time of the purchase. [Given as qualified ]

2d. If in this case when Sutphen made the deed in question there was an
agreement by Cushman that if Sutphen would pay to him in a certain time
a sum which was fixed upon, he would re-convey the land to Sutphen, and
that in the meantime if Sutphen could find a purchaser for a part of the
land Cushman would convey such part, and when he had received the sum.
agreed upon either for the portion of theland that he should sell, or from
Sutphen himself, but not an agreement binding Sutphen to repurchase ; and
Sutphen intentionally made the deed an absolute one, with design of con-
veying the land absolutely, relying upon Cushman’s agreement to reconvey
as aforesaid. That does not make the conveyance a mortgage. [Given
as qualified. ]

3d. If Sutphen, when hemade the deed in question, and delivered it to
Cushman, understood that Cushman received it as an absolute conveyance,
and if it was understood between them that Sutphen's right to redeem the
land, rested only on the agreement of Cushman, to re-convey to Sutphen
on certain terms, then the deed was not a mortgage, [Given as quali-

fied.]

4th. It is a presumption of law that solemn instruments between parties able
to contract, declare the truth in regard to the subject matter of their con-
tracts, until ervor, mistake or imposition is proven, [Given.]
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5th, If Cushman executed and del’vered to Sutp’enon the 11th day of No-
vember, 1856, the certificate of indeb edness, beaving date that duy, for
$2770, and Sutphen received the same from Cushman, and there isno er-
ror, mistake or fraud proven in that transzction; then that certificate is
conclusive upon the parties, so far as it professes to state the contract be-
tween them. [Given.]

6th. The deed in question is an absolute conveyaunce on its face. and the
buden of proof is upon Sutphen, to show that it was understood by the
parties uot to be intended an an absolute sale, nor a conditional sale with
an agreement to reconvey upaon conditions, and if thit is not proven, the
Jury should find for the defendant, whether Cushman has proven that he
paid all the considerstion named in the deed or not. | Given.]

Tth. The possession of and pro luction by Cushman of notes made by him,
payable to Mr, Sutphen, endorsed by Sutphen in his own hund writing, is
prima facie evidence that Cushman has puid the notes, and if there is ne
evidence that he has not paid them, it is conclusive. [Griven]

8ih. If the deedfrom: Cushman to Sutphen was szreed by Cushman and
Sutphen, to be given and received as a mortzige, and if Sutphen, instead
of making a mortgage in terms, made an absolute deed, for the purpose of
bindering. delaying ot defrauding his creditors; he is c3topped in this suit
from insisting that the deed wa3a not an absolute conveyance. [Refused.]

The said Court refused to give the said 1st, 2d and 3d Instructions, and each
of them as asked by the said defendant, but at the request of said complain-
ant, qua'*fied each of said instruciions as fc'lows:

280

“But the jury are instructed that if they find from the evidence that on the
19th of February, 1856, when the deed in centroversy was given, that Sut-
phen was then indebted to (ushman, and that said detd was given as secu-
rity for such indebtedness, and not as an absolate deed, then such deed
would in equity be a mortgage only. Notwithstan ‘ng the jury should
find from the evidence that such agreement or agreements existed between
the parties, subsequently, as stated in the defendant’s 1st, 2d, and 3d In-

structions. [Given.]

To the refusal of the Court to give the 1st, 2d and 3d Instructions, and each
of ther as asked by said defendant, the said defendant then and there ex-
cepted, and to the ruling of the Court in qualifying the same, and each of
them as aforesaid, the defendant then and there excepted,

The Court also refused to give to the jury suid 8th instruction asked by the
defendant and to said ruling of the Court the said defendant then and there
excepted.
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The said jury then retired to consides their verdict and reterned into Court,
and rendered the following verdict: \

/ (¢
281 “We the jury, find that the deed of Feb. I9, 1856, tho’‘absolutein form 2
was really intended by the parties as a security for money due and to be-
come due from the compl’t to the defendant, therefore we find for the

compl’t.

The defendant then and there entered a motion to set aside the said verdiet,
which said motion was there and then ordered by the cou-t, to be contin-
ued to the next term of the said court.

And on the 29th day day of June, 1863, the same being one of the days of
the June Term, 1863, of this court, to which the consideration of said mo.
tion was continued, and the court having heard the arzuments of Counsel,
overruled the said motion of said defendant, to which ruling of the court,
said defendant then and there excepted, and pray that their bill of excep-
tions be signed, sealed and made a part ot the records in this cause which
is due.

M. E. HorLISTER, Judge-

It was conceded on the final hearing that the Graham judgment, was satisfied
by a sale of the premises, in controversy on the 1st day of June 1863.
Amount of sale $1997.84.

232  Huvidence of John R. Snyder bzfore the Master. I was examined as a
witness in this case before the jury. I paid Cushman interest at the rate
of fitteen per cent after maturity on such notes as were paid by me after
matui’ty, and all such notes were paid I think on the 5th day of Dec.
A. D. 1861. I made a contract with Cushman that these notes might

284  stand unpaid until it was convenient for me to pay them by my paying

bim fifteen per cent semi-annually, five per cent of it in advance, I had

no contract with Sutphen on thesubject. Sutphcn never claimed to me the
right to control these notes or either of them as his property. I think it
was stated by Sutphen and Cushman that the money was to be paid to

Cushman. In answer to a question by defendant witness said that ke did
not recollect that Sutphen stated that he wanted the notes and mortgage
made to Cushman. There was no agreement between me and Cushman
for an extension for any definite or certain time. Do not recollect of Sut-
phen saying that he wanted these notes torun to Cushman because he was
owing him a large sum of money, nor that Cushman said so.

| 89)
oo
<

Report of Master.

236 I find 1st item bond and mortzage for $1771.85
dated Nov. 1,1851. Interest paid to Nov. 1st, 1852,
Original principal then due.
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Int. to Aug. 25, 1853, 9 mo. 24 d. - - - 148.51
1915.36

Deduct amt, pd. Aug. 25, 185638 - - - 100 00
Amonnt due Aug. 25, 1853 - - - $1815 36
Int. to Oct. 4, ’53, - - - - 1816
i $1833 51
Deduct cash pd. Oct. 4, ’53, - - - 200 00
" Amt. due Oct. 4, ’53, - - - $1633 51
Int. to Sept. 4, ’54, - - - - 148 32
$1781 83

Deduct the amaount of Lighthall notes - - 825 00
$956 00

Int. 1 year to Sept. lst, 1855, - - - 95 68
$1052 51

Int, to April 24, 1856, - - - - 61 36
$1113 87

Deduct amount paid April 2d, 1856, - - 105 00
$1008 87

Tnt. to Dec. 10th, 1856, - - - 68 60
Amt. due on the $1771.85 bond Dec. 10, '56, - $1077 47

Second item. Noie and mortgage for $1400, dated May 1st, 1853, due
Nov. 1, 1858, and whic': by agreement of pariies appears to draw inter-
est at ten per cent after due. Int. at this rate from Nov. 1st, 1853, to
Dec. 10,1856, 3 yra. and 1 m, 9 d. $434 very nearly, and this added to
principal makes $1534.

Third .
at ten per ct. I :t. from May 1, 1852, to Feb. 4, 1854, is $717.64 added
to p “cipal makes $4818 46, Deduct $500 paid Feb. 4, '54, leaves

288

$4218 46.

The Cook bond for $4100.82, dated May 1, 1852, and interest

It on this amount 1 10. $34 82 added makes $4352 T8.

Deduct $357141 puid Maich 1st, 1854, leaves $781 87, Int. from
Mavch 1, o1, to Dec. 10, '56, $21565, added makes balance due Dec.

10, 56,

$997 02

Fourth item. Note due Chas, Reizig for $91 54, dated June
29, '58, due Oct. 1,’53. At 6 per cent amount due Dec.
10, 56, would be 11048
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Second Reizig note for $275, dsted June 23, 33, due Nov. 1,
'58, At 6 per cent amount due Dec: 10, ’55, would be 332 20
Total of Reizig notes Dec. 10, '56, $442 68

Fifth item. Adsit note for $800, dated Dec. 20. 1855, due in 30 days, 10
per ct. Int. at 10 per ct. to Dec. 10, '56, $7680. Total Dec, 10, ’56,
$876 80.

Sizth item. The Fisher judgment paid by Cushmavn, March 18, 1856, $750.
Int. at 6 per cent to Dec, 10, *56, $32 25. Total Dec. 10, '56, $T82 25.

289  Seventh item The Coe matter admitted by compl’t to be due March
26, 1856, $181 69. Int. to Dec. 10, '56, 6 per cent, $553. Total
$137 22.

Highth item. The Euames check for 2000, dated Nov. 11, ’56. Int. 1 mo.
$10. Total Dec. 10, ’56, $2010 00.

Recapitulation of amount due Dec. 10, 56:

Amt. of 1771 85 boul, - - - $1077 47
$1400 note, - - - - - 1834 00
Cook bond, - - - - - 997 02
Adsit note, - - - - - &§76 80
Ten per cet indebtedness, - - - $4785 29
Rezig notes, - - - - - 4492 68
Fisher judgment, - - - - 782 25.
Coe matter, - - - - - 137 22
Eames check, - - - - - 2010 00
Six per cent indebtedness, - - - $3872 15
Deduct amt. of S. & B. down payment, - - 1000 00
Six per ct. indebtadness due after this payment, - $23872 16
Int. to Feb. 10, 1857, - - - - 28 72
$2395 87

Deduct Snyder payment made Feb. 10, ’57 - 831 00
$1564 87

Int. to Dec, 10, 1857, - - - - 78 24
290 $1643 11
Deduct amt. of S, & B. notes then due, - - 1433 25
$209 86

Int. on this to July 8, 1858, - - - 714
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Ninth item. Add the Eames note taken up Feb, 49, '57,
and int: to July 38,1858, - - S 1142 00
$1358 99
Deduct Snyder note due July 3d, 58, - - 955 82
$408 17
Int. to Dec. 10, 1858, - - - - 10 48

Tenth item. Add the note given by Sutphen to Cushman
Jan. 27, ’58, payable in one year, taken up by Cushman
when due atbank of Eames, Allen & Co., (Thompson note.) 69284

Eleventh item. Add the note for $§30290 given by Sut-
phen to Cushman, Dec. 10, '56, being part of Snyder &

Badgley money, - - - - $302 90
Interest to Dec. 10, 1858, 3 - - 36 34
$144573
24¢ 981, Tuwelfth item. The note for - ' - 8400
Thirteenth item. Tax receipts, (Chase,) i - 3540
Fourteenth item. Cushman and Cogswell acct. - 1617
$1581 30.

Deduct S. &. B. payment of Dec. 10, ’58, - 1563 48
$17 82
Int. on $17 82 to July 3, 59, < = = 60
$18 42

Amount of 10 per cent indebtedness brought forward,
$478529. 'TI'ne interest on the $1077 47 bal, due on old
note of $177185 should be compounded at 10 per cent
compound interest. Consequently amt. due on $1077 47
at 10 per cent int. compounded from Dec. 10, '56 is 1876 73

Balance of 10 per cent indebtedness S s 3707 82
Iut. on this last sum from Dec. 10, 56, to July 3d, 1859,

2 yrs. 6 m. 23 d. - - - - 949 20

$60562 17

Deduct Snyder payment of July 3d, ’59, - 1038 93

$5013 24

Int. on this amount to Dec. 10, ’59, at 10 per cent, 215 56

$5228 80
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Deduct S. & B, notes, due Dec. 10, ’59, - 1692 97
$3635 83
Int. to July 3d, 1860, - - - - 198 00
$3733 83
292 Deduct Snyder note, due July 3, ’60, - - 1122 00
$2611 83
Int to Dec. 5, 1861, - - - 368 26
$2980 09

Deduct cxtra 5 per cent paid by Snyder on the 4 notes
not paid at maturity, - - - - 373 66
' $2606 43
Int. from Dec. 5, ’61, to Nov. 6, 63, at 10 per ct., 497 82
$3108 25

Suplemental Report

J¢ the court should be of the opinion that nothing is due
from Sutphen to Cushman on the Jehn T, Cook bond,
110 ¢ should be deducted from the $3103 25 the sum of
$997 02, with int. at 10 per cent from Dec. 10, ’56, to
Nov. 11, '63, amounting to - - £ $1684 96

Should the court be of opinion that it was erroneous to
charge Sutphen with the $30290 part of the S. & B,
down money, there should be further deducted the $302.-
90, with int. at 6 per cent from Dee. 10, '56, to Dec. 10,

58, $36 34, making the further sun of - - 339 24
$2024 20

Dérluct; $2024 20 from $3103 25 and the amount due Nov.
6, 1863, would stand thus, - - . $1079 05

If int. on the $1-£00 note should be 6 per cv. the amount
would be reduced - - - - 360 00
Which would leave the balance, g - $719 05

R Exceptions of Defendant to Master's Report.

1st. To the allowance of $823 as of date of Sept. I, 1854, when Cushman
only received thereon, Jan. 21st, $55, after that $66, and after that lum-
ber $243 and 140.25, making 509.25, and the amounts of the two judg-
ments, ond one for and the other $124.00 ; Nov, 28, deduct $50 ;
Attorneys’ charges leaving $74.00, added to $509,25, making only,$583. 26
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295 2d. Because the whole basis of computation is erroneous. Sutphen has

repeatedly admitted that on February 19, 1856, he owed Cushman $4101-

20 and that this sum was drawing 10 per cent interest, Ilis bills claims

that Cushman loaned him his notes, amounting to $7.950, at 6 per cent

interest. Cushman now holds the notes and they must be considered as

vou shers for that amount, Bill also states that Cushman paid the Fisher

judgment of $736.80, which added to thejnotes makes $9.520. Sutphe n

should then be charged with $4101 20, dru.wmo' 10 percent, and $8686.80
drawing 6 percent. To the above should be added,

Tax Receipt, Feb. 15th, 1860, - - -  $35.10

Note April 53d, 1859, Sela s - 84.80

Gridley, Cogswell ete., Nov. 15th, 1858 - 16.70
Tnsurance, March 13, 1850, - - - - 14,55

do do 8, 1861, ‘ - 3 13.55

do do. .8, 1861, -. - - - 13855

296 do do 7, 1863, - - - 13.55

With interest, at least at 6 per cent.

Except to thereport that $3103.25 is all that is due and ir ‘st thut supple-
mental report is immaterial and basis is wrong, &c.

Complt’s excepts to the Master’s report in this.

The item of $997.09, in rolation to John T. Cook, farm should not be allow-
297  ed.

The item of 830 .90 should not be churged to complt unless he has credit
for $1302.90 paid by Snyder and Badgley. Excepts also to rate of int.,
being 10 instead of 6 per cent, &ec., and interest should not have been com-
pounded.

208 Ieb, 1Tth, 1864. Exceptions by defendant to Master’s report, are sus-
tained and cause submitted to the Court for trial,
[The notice appears to have been taken of complaiuant’s exceptions.]
Feb 19, 1864—motin fur rehearing by defendants.

tThe court had announced a decision, but no decree had been drafted at this
time. ]

The decree afterwards drafted and entered as of said last date, by agreement,
(see record, page 808) is as follows :

After reciting that the cause was referred to John I, Nash, asa Special Mas-
ter to tuke proofs and report, ete,, and that the proofs in open court have
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been preserved in a bill of exceptions, and that it appearing to the court,
that the deed of Feb. 19, 1856, (lands described) though absolute on its
face, was in fact intended and given by complainant,zo secure the payment
by Sutphen to Cushman, of the sum of thirteen thousand and eight hun-
dred dollars, and it farther appearing that said sum of money, so secured,
has long since become due and payable, and that there is now duefrom Sut-
phen to Cushman thereon,and your thousand one hundred and seventy nine
301 dollars, 18 ets exclusive of the judgment in favor of Graham’s Bzecutors
against Cushmau and Sutphen, at the June Term, in 1862, of LaSalle
Oireuit Court for $1840.59, and also exclusive of the judgment in favor
of Suwift, for the use of Sizer against Cushman, in the County Court of
302 LaSalle County, and it also appearing that the following portion of said
Jands have been released from the operation of said deed by Cushman’s
wife at Sutphen’s request, (lands sold S. & B. described). Now therefore,
it is ordered, adjudged and decreed that compl’t be allowed to redeem by
paying sum of $4179.18, within six months after the entry of this decres,
together with six per cent interest thereon from the entry hereof, and in
default thereof, said deed be and remain forever absolute, and that the in-
junctions hereinbefore granted be dissolved and for naught esteemed.

[Nothing done about costs and nothing about perpetually enjoing the eject-
ment suit. |

ERRORS ASSIGNED,

1st. 'The amount found due from complainant to Cushman is unrcasonably
and unaccountably too Jurge. The balance should have-been found the
* other way.

94. There should have been some adjudication as to costs. Complainant
ghould have recovered costs i

34, Some disposition should‘have been made of tho ejectment suit. Itshould

have been perpetually enjoined.

GRAY, AVERY, BUSHNELL, and
LELAND & BLANCHARD,

For Complainants in Error.
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SUPREME GOURT OF ILLINOIS,

THIRD GRAND DIVISION,

. APRIL TERMEA D, 1'S64.

CHARLES H. SUTPHEN
vS.
WILLTAM H. W. CUSHMAN.

ARGUMENT FOR DEFENDANT IN ERROR.

By,

GLOVER, COOK ¢ CAMPBELL.

To——
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A.D. 1864.

CHARLES H. SUTPHEN
8.
WM. H. W. CUSHMAN ¢t al.

BRIEF AND ARGUMENT FOR DEFENDANT IN ERROR.

Under the agreement in this case, that this Court shall consider the as-
signment of errors and cross errors herein, the whole case comes up for
revieiv.

And the question to be first considered is, whether a deed dated February
19th, 1856, from plaintift in error to defendant in error, which was absolute
upon'its face, wag intended by the parties to operate as

An absolute deed,
A conditional sale, or
A mortgage.

The plaintiff in error contends that the deed, though absolute upon its
fnce, was in fact intended by the parties to operate as a mortgage.

Thg defendant in error contends that the deed was, absolute, but that he
made plaintiff in error an offer that he might repurchase upon certain terms,

. making a conditional sale.

.\ (’J
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Before entering upon the evidence bearing upon the question, we desire to
call the attention of the Court to thedistinguishing characteristics Letween n
mortgage and a conditional sale.

In order to show by parol that a deed, absolute upon its face, should be
construed as a mortgage, it should appear,

1st. That it was given to sccure the payment of a debt or a loan of money..

2d. That the consideration is inadequate for the value of the land.

3d. That there was a legal liability on the part of the grantor, so that the

grantee could collect the debt secured.

4th. That the previous and subsequent acts of the parties can only be
explained by construing the deed as a security.

The distinguishing characteristics of a conditional sale are -
1st. The consideration for the deed is the full value of the land.

2d. That there is only an offer on the part of grantee to re-sell, without

any agreement by grantor to re-purchase. So that the rights of grantor and

grantee are not mutunal and reciprocal.

3d. That a considerable length of time, after the making of the deed, has
passed without any offer on the part of the grantee to redBem, or of any
claim of the right to redeem.

4th. That the contemporaneous and subsequent acts of the parties are
such as can only be explained by the fact of a conditional sale.

Sce 1 Hilliard on Mortg. 63 ef scq.
“Conway's BExrs. vs, Alexander, 7 Cranch, 237.”
Floyer vs. Livingston, 1 P. Williams, 272.
% Chapman’s Adm'rs vs. Turner, 1 Call. 251,
Poindexter vs. McCannon, 1 Dev. Iiq. 380.
“Robinson vs. Cropsey, 2 Edw. 143 ef seq.” 2
Chambers vs. Hise, 2 Dev. & Bat. 305,
“Glover vs. Payn, 19 Wend. 520.”
Goodman vs. Grierson, 2 Ball. & B. 274,
Verner vs. Wistanly, 2 Sco. & Lef. 393.
Banrell vs. Sabing, 1 Vern. 268.
“Hossack vs. Rogers, 8 Paige Chy. 254.”
Davis vs. Thomas, 1 Russ. & M. 513.
Town of R. vs. Town of W., 7 Conn. 143,
9 Barb. S. C. R. (Brown vs. Dewey) 28.""
Holmes vs. Grant, 8 Paige, 243.

-
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And in the case of Conway's Ex'rs vs. Alexander, above cited, Marshall,
Ch. J., says:

“The question to be decided is, whether Alexander, by his deed of March
1788, made a conditional sale of the property conveyed,” © or is to be con-
sidered as having only mortgaged the property.”

And in this connection adds:

“To deny the power of two individuals, eapable of acting for themselves,
to malke a contract for the purchase and sale of land, defeasible by the pay-
ment of money at a future day ; or, in other words, to make a sale with a
reservation jo the vendor of a right to repurchase the same land at a fixed
price and at a specified time, would be to transfer to the Court of Chancery,
in a considerable degree, the guardianship of adults as well as of infants.
Such contracts are certainly not prohibited either by the letter or the policy
of the law.”

“1In this case the form of the deed is nof, in itself, conclusive either way.
The want of a covenant to repay the money is not complete evidence that o
conditioned sale was intended, but is a circumstance of no inconsiderable
importance. If the vendee must be restrained to his principal and interest,
that principal and interest ought to be secure. It is, therefore, a necessary
ingredient in a mortgage, that the mortgage should have a remedy against
the person of the debtor. If this remedy really exists, its not being reserved
in terms will not affect the case. But it must exist in order to justify a con-
struction which overrules the express words of the instrument. Its exist-
ence, in this case, is certainly not to be collected from the deed. There is
no acknowledgment of a pre-existing debt, nor any covenant for repayment.
An action at law for the recovery of the money certainly could not have
been sustained ; and if; to a bill in chancery praying a sale of the premises
and a decree for so much money as might remain due, Robert Alexander had
-answered that this was a sale and not a mortgage, clear proof to the contra-
ry must have been produced to justify a decree against him.”

The Chief Justice further states, in commenting on the evidence, after
reciting the facts which would indicate a conditional sale instead of a
mortgage, (p. 240) :

“Yet there are circumstances which nearly balance these, and have induced
much doubt and hesitation in the mind of some of the Court.”

And then concludes, that if the price had appeared to have been inade-
quate, that fact would have furnished irresistible proof that a sale could not

have been intended ; but, as the testimony on this point was uncertain and
conflicting, it was not sufficient.
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Undoubtedly, if the proof had heen that the price was fully adequate to
the value of the land, the Court would have had no hesitation in deciding, 45
they did, that the transaction was not a mortgage, but 2 conditional sale.

And, in the case of Chapman's Adm'rs. vs. Turner, Carrington, Jud"cr
Bays:

“The contract was plainly a conditional sale, and not a mortgage.” *Tur-
ner refused to lend " in consequence of which a complete sale took place,
and the money was advanced on account of the purchase ; but at the same
time a power was given the latter to re-purchase the property by restoring
the price (which was not very inadequate) at a given time,”—* withont any
covenant that he should re-purchase or pay back the money."”

“ This, therefore, was a riglit entirely collateral to the sale, and ought to
have been strictly pursued.”

“The case bears no resemblance tg a mortgage, which is always founded
on a loan; and as, in that case, the sole object of the security is to compel
the repayment of the money, the creditor is compensated by decreeing him
his principal and interest.

“ But here the object was a sale, and only a collateral right to re-purchase
by a given day was reserved to the seller, wko was under no obl:qai:on to do
so, but might exercise the right or not, as ke pleased.”

And, on page 255, Pendleton, President, says :

“ As, on the one hand, the Chancellor will not permit a real mortgage to
be made irredeemable by the act of a scrivener, so neither, on the other, wilk
he suffer real conditional sales to be changed into mortgages.”

In the case of Glover vs. Payn, Bronson, Judge, says:

“This was simply a sale of land for a consideration paid at the time, witl
an agreement to sell at a future time at an advanced price, the re-sale de-
pending on the election of the grantor.”

% Had it appeared that the deed was given to secure a pre-existing debt
or a loan of money, that the consideration paid for the land was greatly be-
low its value, or that Payn was under obligation to pay the purchase money,
there would have been a question.”

We submit that the authorities above cited fully sustain the distinctions
drawn above between a mortgage and a conditional sale.
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A consideration of all the evidence will show conclusively that the trans-
action (if it can now be enquired into at all) was a conditional sale, and not
‘a mortgage.

It is not contended by either party that the deed was intended to be strict-
ly absolute.

The defendant by his answer specifically admits that there was an agree-
ment on his part that Sutphen might re-purchase at a certain advance of
price.

See Answer, page 17 of Abstract.

And the defendant has not insisted on a strict compliance with the terms
of the original effer, on pain of a forfeiture, as he had the legal right to do,
but has repeated his offer on every occasion when he has been applied to for
that purpose; the last offer having been made to 0. C. Gray, Esq., the attor-
ney and son-in-law of complainant, only a short time before this bill was
filed,

See testimony of Gray, Abstract pages 32 and 41.
See testimony of Courtney, Abstract, page 39.

So that the inquiry of this Court is narrowed down to the question whether
the deed of February 19th, 1856, is to be held to operate as a niorigage or «
conditional sale.

And that, too, a conditional sale upon which defendant has never declared
a forfeiture, and is now ready and willing to allow the re-purchase to he
made.

So that this bill, although nominally a bill to redeem, is really a bill to
have this conveyance declared a mortgage, for the express and: avowed pur-
pose of avoiding it on the ground of usury.

And comes exactly within the class of cases in which the Court will require
the complainant to establish his case by clear and affirmative proof.

See Brown vs. Dewey, 2 Barb. S. C. R. 33, where Harris, Justice, in over-
ruling the opinion of the Vice Chancellor, says :

“ Although it is true that Courts of Equity lean strongly in favor of the
right of redemption, and for this reason, in doubtful cases, contracts of this



L

6

description have freqfiently been construed as mortgages rather than condi-
tional sales; yet when the aid of* a cowrt is sought, not to establish a right of
redemption, but to have a conveyance declared a mortgage for the purpose of
avoiding it on the ground of usury, the reason why, in doublful cases,the Court
should incline o hold the conveyance to be a mortgage, seems to fail.

‘“ On the contrary, it seems to me that, before giving to a transaction a
construction which should have the effect to create a forfeiture of the securi-
ty, a Court of Equity ought to be well satisfied that such construction does no,
violence to the intention of the parties.

“Tt is the right of redemption toward which the Court leans in doubtful
cases, and not the right to have the security avoideded on account of usury.”

‘1t is admitted that, if it is established to the satisfaction[of the court that
the transaction was intended by the parties as a security, it is bound to give
effect to that intention, though the consequénce may be to render the usurious
contract void.

““But before a party is to be visited with such a penalty, I think he is enti-
tled to have it established by clear and affirmative proof that he intended to
make such a contract.” ;

TNt : :

We insist that the contract shown by the pleadings and proofs was a con-
ditional sale, and not a mortgage.

The answer wholly denies that the transaction was one of a loan of money,
(p- 126,) but that defendant did tell complainant, soon affer the purchase and
lease, that if complainant would give respondent a price for said land equal
to the price paid by respondent therefor, with an advance of 12 per cent.
theron, at any time within a year, that he would sell the land to respondent,
in case he had not sold it to some other person, and denies that complainant
ever agreed-to re-purchase the land in that manner, or/n any other; and we
insist that the proof shows that to have been the true nature of the transac-
tion.

The burden of proof is upon the complainant to show that the agreement
to allow a re-purchase was made when the deed was given.
Holmes vs. Grant, 8 Paige Ch. R. 255.

1st. The deed upon its face is an absolute deed. It is for the complainant
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to show that it is only a mortgage. The burden of proof was upon the com-
plainant, and the proof should be clear and satisfactory.

The first item of proof is a memoranduih produced by complainant :

Paid for C. H. Sutphen’s Farm.

Indebted to me, Ieb. 19th, 1856, 4,101.20
M) notc due in one year, 1,000.00
&« o " 250.00
o E two years, 1,100.00
e s Lastone ¢ 2,000.00
oo W gy« 3,750 00
Lien Graham mortgage, 1,012.00 i
Fisher judgment, 736.00

$13,800.00
Abstract, page 24.

Abstract, page 25. Chs. T. Sutphen, a son of complainant, testifies that,
in the fall of 1859, he heard defendant say to complainant, I don’t want to
advance anything on that homestead of yours, and .I have that re;pect for
the family that I want you to keep it.

At another time I heard Cushman tell father that, when the Snyder &
Badgley notes were paid, it would make them pretty near even.

(Abstract, p. 25.) Heard Cushman say to father, when the $2,000 note
became due, which father had sold to Eames, Nov. 11, 1856 : ‘Squire, I was
in hopes that you would be able to take care of those notes as they became
due, for I have so much business to attend to that I can’t be bothered with it.

(Abstract, page 26.) I was in the office in the fall of LSSSL Father told
Cushman he would like to have the matter fixed up, and the property either
decded to his wife or to him. Cushman replied, that he had so much busi-
ness that he could not attend to it, but that he would correspond with father
at Earlville when to come. ! =

(Abstract, p. 27.) Complainant offered in evidence a \n'itmg in-pencil, of _
which the following is a copy : S Kgi)

Snyder, due Dec. 10th, ’58, - 11520 .
" o 159, . ¥ '774_80 :
& a8 July 3d, ’58, : : 955.82
Ly ¢ 3(1 '59, -1,038.93
£t “ July dd 60, . «1,122.05
Badgley, ¢  Deec. 10 51, i 771 59
« “  « 158, : R48.98
&« 14 113 6 759’ ve 9-18-97
Lighthall, about : . 150,00
- 7,901.64°
Due, January 1st, 1858, $8 568.27.
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Snyder testifies:

(Abstract, p. 28.) I agreed with Sutphen for the lands I first bought—
agreed upon the price, $50 per acre—2d purchase $30 per acre. Cushman,
when we went to him, would not give a warranty deed ; said he never gave a
warranty deed for lands that he owned in that way, or held in that way;
that he would quit-claim to the Squire or anybody else; all he wanted was
the money. Nothing was said at that time about any indebtedness from
Sutphen to Cushman, but 1 have heard Cushman speak of it.

He stated at that time that it made no difference to whom he deeded, but
the*money was his, and the payments must be made to him. The terms of
payment were settled with Sutphen, but Cushman dictated what kind of
papers should be made. There was a plat of the land brought out, and Cush-
man examined the part we were to buy, and the terms of sale were talked
over before he said he would deed the lands. I made ont the papers for my
purchase, and Sutphen those for Badgley's purchase. My first purchase was
of 47 or 48 acres, at $50 per acre ; my second of 110 acres, at $30. Badg-
ley's purchase was between 70 and 80 acres, at S40 per acre. At the time
of my purchase T think the whole, buildings and all, worth not over $40*'an
acre.

Abstract, p. 31. 0. C. Gray teslificd that, in February 1861, he had' a
conversation with Cushman. He said the relations between himself and the
Squire's family had been of the most friendly character, and that he wished
them to continue, and then said to me, I suppose you know how it stands.
I said I supposed I did; that the Squire claimed that he held his farm for
what he owed him at the time of the deed and had advanced since; and he
(Sutphen) says that when you pay the Graham and Sizer notes, you will owe
him about $2,000. €ushman laughed; and said he held the property as col-
lateral, but that their transactions had run through several years; and that
the Squiré was mistaken ; and that the fact was, the Squire owed Lim a large
amount of money ; and that he had paid large amounts for him. I said I
could see no reason why the matter could not be settled between them ; that it
would be easy to show what money he had advanced and what he had got
from Sutphen ; and that if he would make out an account, I would see the’
Squire and try to settle it. He said that was all he wanted, and that the
account should be made out. I went to Springfield, and after I came back
I went to Cushman’s office to get the account. I saw Courtney, and he said
it was not completed. I afterwards sent a clerk forit, but did not get it.

Cross-Examined. —Abstract, p. 32. T am not prepared to give the words,
but the ide I got from what was said. I was married in 1860 to Sutphen’s
daughter, and during the following season often talked with him. Tt may be
that, in some part of my cvidence, I may have given my conclusions, hut I
think not. T can not repeat the conversation in the same words.
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Abstract, p. 32.  The following receipts were given in evidence :

“Received of Charles H. Sutphen, Esq., two notes dated Sept. 1st, 1854,
one due January 1st, 1853, calling for two hundred and fifty dollars and in-
terest, and one due June 1st, 1855, on which there is due $75 and interest.
Said notes are left as collateral security, and when paid are to be credited to
Sutphen. W. H. W. Cusuyan.”

“Received, June 12th, 1854, Lighthall’s note for five hundred dollars, due
Sept. 1st, 1855, to be accounted for. W. H. W. Cusmyax.”

This is all the evidence in the record, as we think, tending toshow that the
deed was intended as a mortgage. And before stating the evidence which
shows, as we think, that it was not a mortgage, we desire briefly to comment
upon the foregoing.

In Wynkoop vs. Corning et al., 21st Ill. 581, which is a parallel case to
this in many respects, this Court says: “If we were obliged to treat expres-
sions and phrases used in conversation or in letters, and the language of un-
professional men in their extensive intercourse and various negotiations, in a
technical sense, we should often violate their true intentand meaning.”” The
Court will remember that we do not claim that there was no underslanding
between Cushman and Sutphen that Sutphen might re-purchase the land ; on
the contrary, the answer shows that, after Cushman had purchased the land
he told Sutphen that he would sell him the land again upon certain terms.

And we insist that there is nothing in the foregoing evidence inconsistent
with this idea.

The first item of testimony is the memorandum on p. 24 of Abstract, which
ivas made by defendant, dut was produced and offered in evidence by com-
plainani. This memorandum purports on its face to be a statement of what
was paid by Cushman to Sutphen for the farm, and not an advance upon a
mortgage. Cushman’s notes are given to Sutphen for the price, except what
Sutphen already owed Cushman. It was not a simple lending of Cushman’s
credit by his endorsing Sutphen’s notes, which would have been the natural
and ordinary way of loaning his credit. The memorandum states an ac-
connt between the parties to Feb, 19, 1856, the date of the deed. In April
1856 this memorandum was made.

This memorandum is entirely consistent with the idea of a conditional
sale, as stated in Cushman’s answer, and inconsistant with the idea of a
mortgage. Cushman states in his answer that he offered to re-sell to Sut- .
phen the farm, if he would pay him the amount he paid, with 12 per cent.
advance on the sum of $4,101.20, which was the sum Sutphen was owing
Cushman when the deed was made, and was a part of the price of the land,
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and 15 per cent. upon the additional advancements he should make; or, im
other words, if Cushman paid his notes to Sutphen, which were drawing six
per cent. interest, he would not re-sell the land unless he was paid an addi-
tional 15 per cent. on the face of those notes; but if Sutphen surrendered
the notes to him and paid him the balance with 12 per cent. advance, he
would re-sell the land. And this memorandum was made to show what
Cushman had paid for the farm; and the two lines in italics were placed
there by Sutphen, showing that Cushman had paid Fisher, and another sum
to Gurley, which was a set-off to the notes.

The fact that Cushman was to pay Fisher & Grabam:is inconsistent with
the idea of a mortgage. )
2 Edw. R. 146.

The testimony of Chas. T. Sutphen is in relation to conversations whiclr
he professes to- give after a lapse of eight years—heard in 1856, when he
was a boy, and testified to 1864.. We can demonstrate that he is mistaken,.
and that his testimony in relation to these conversations is unreliable.

Abstract, p. 25. Witness says the words on thememorandum in black ink
(capitals) were in Cushman’s hand-writing, and made, he thinks, in Qctober,.
but just before election, at any rate. Then he says: ““The blacklinesacross
a portion of the figures were made by Cushman at the time he (Cushman)
wrote the part in his hand-writing. The first I recollect of the conversation.
was, Cushman said, Squire, where is the list of notes I gave you?" Cushman
said, I will cancel the notes that have been returned, “or been accounted for, 1
don’t remember which, and then took his pen and crossed the figures in my
hand-writing.”” Now will the Court look at the memorandum, page 24 of
Abstract, and see what figures in witness' hand-writing are crossed. They
are as follows :

Mr note, due in one year, . $250.00
@@ U gy years, 1,000.00
@« W« goup 2,000.00
. € K K& gre 4L 3,700.00

Fisher judgment, 736.80

‘The proof abundantly shows that not one of these notes was ever returned
or accounted for by Sutphen.

Notes were paid as follows :

On the 11th day of Nov. 1856, which was after the election, the notes
were given up, and Sutphen received in lien thereof,—
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Notes due from Sutphen to Cushman at that date, $1,727.00
Cash paid that date, 2,000.00
Interest, 453.00
Certificate or note for, 2,770.00

$6,960.00

‘See testimony of Geo. S. Stebbins, Abstract, page 34.  That these notes
of Cushman’s were not returned or accounted for by Sutphen, further ap-
vears first from the bill. See p. 6 of Abstract. Bill says Cushman paid a
debt due from Sutphen to Ressig of $250, in consideration of the surrender
of the $250 note given by Cushman to Sutphen; that Cushman paid a note
to Adsit for $800 and interest, in consideration of the surrender of the
51,000 note, due two years from date, given by Cushman to Sutphen, and
which then had more than a year to run. The Adsit note was dated Dec.
20th, 1855, and drew 10 per cent. interest. The proof shows that the $2,000
note was paid in cash. See testimony of Allen & Eames, p. 37 of Abstract,
and of Geo. S. Stebbins, p. 34 of Abstract. Stebbins’ testimony also shows
how the $3,700 note was taken up by Cushman. Cushman also paid the
Fisher judgment. This was expressly admitted on the hearing. See Ab-
stract, p. 40. So that, in truth, noue of these notes were ever returned to
Cushman by Sutphen, or accounted for by him, and of course Cushman never
admitted that they were; and the witness, Chs. T. Sutphen, must have been
mistaken in his recollection of the conversation. Cushman probably said,
I will oross out the items that I have paid. If Cushman did say that he
hoped that Sutphen would be able to take care of those notes as they became
due, that is equally as consistent with the idea of the sale being a conditional
one, as of the deed being only a mortgage; and so, also, of the pencil mem-
orandum on p. 27 of Abstract. It may as fairly be said that this was a
memorandum of the amount necessary to re-purchase as to redeem. The
answer shows that, when Cushman told Sutphen that he might re-purchase
the property, he told him that he might find a purchaser for any portion of
it, and, if sold, the amount received should be deducted from the amount
necessary to re-purchase. This is entirely in harmony with the testimony of
Snyder. He first talked about the purchase with Sutphen, but they came to
Cushman before the trade was completed ; and he says, ¢ Cushman examined
the part we were to buy and the terms of sale before he agreed to deed.”

The receipts (Abstret, p. 32) have nothing to do with this question, for
they were given in 1854, and this sale or mortgage, whatever it is, was not
made till Feb. 19th, 1856.

The testimony of Gray should be received with this caution, that it was a
casual conversation, of which he does not pretend to give the words. The
‘testimony is given several years after the conversation took place; and, in



12

any event, it is not inconsistent with the idea that the transaction was a con-
ditional sale and not a mortgage.

We now call the attention of the Court to the proof which, we think,
demonstrates that the transaction was a conditional sale and not a mortgage.

1st. The deed was an absolute one; and there is no proof whatever that
Sutphen ever agreed to re-purchase the lands. There is proof that Cush-
man offered to re-sell the land to Sutphen, (see Courtney’s testimony, Ab-
stract, p. 39,) but there is no proof that Sutphen ever agreed to re-purchase.
It is hardly conceivable that Cushman should have made this offer, as testi-
fied to by Courtney, and Sutphen should have heard 1t without reply, if the
transaction had been a mortgage.

The consideration paid was the full value of the land. What did Cush-
man give as the consideration of this deed? The paper introduced in eyi-
dence by Sutphen, which was in Cushman’s hand-writing, is as follows,
(Abstract, p. 24) :

Paid for C. H. Sulphen’s Farm.

Indebtedness to me, Feb. 19th, 1856, 4,101.20
sz noto, due in one year, 1,000.00
‘ . b @ ‘" 250.00
et BOL S b0 years, 1,000.00
e ey RRiss ¢ b on e 14T 2,000.00
f’ " b “ Sl\ “ 3’700 OO
Lien Grabam mortgage, 1,012.00
Fisher judgment, 736.80
$13,800.00

This is $40 per acre for the land—345 acres. Now did Cushman pay this
sum ? It is stated in the bill, Abstract, p. 5, that Cushman did execute and
deliver to Sutphen all the notes above set forth. It is admitted that he as-
sumed and paid the Fisher judgment; it was paid March 18, 1856. Ab-
stract p. 40.

It is stated in the bill, Abstract, p. 9, that on the 27th of May 1854, Sut-
phen gave a mortgage on a portion of thisland to J. ‘B. V. Graham, and a
note guaranteed by Cushman for thesum. This was a lien before the deed
from Sutphen to Cushman was made. This paper was renewed and guar-
anteed by Cushman, June 15th, 1860. It was admitted, Abstract, p. 39, that
on this note on 20th day of June, 1862, judgment wasrendered against Cush-
man and Sutphen in La Salle county Circuit Court for $1,840.50, and that
the note was secured by a mortgage, which was a lien on the land, on the
19th day of Feb. 1856, and the record shows, p. 281, margin, that this judg-
ment was satisfied by the sale of the land in controversey June lst, 1863, °
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This is not shown by the abstract. It there was uny sum that was not paid
then it must have been in the $4,101.20 indebtedness from Sutphen to Cush-
man on the date of the deed. Asthis paper was made by Cushman and was
produced by Sutphen as the evidence of the contract between them, it would
seem hardly necessary for us to show that it was a true statemeat of the in-
debtedness. But this we can do. This sum is composed of the following
items : Sutphen’s bond to Cushman for $1,771.85. That this bond was given
for a balance due from Sutphen to Cushman Nov. 1st, 1857, is stated ex-
pressly in the bill, Abstract, p. 1.

2d item. Bond from Sutphen to Cushman, dated May 1st, 1853, for $1400.

3d item. Bond from Sutphen to Cushman for $4100.82, dated May 1st,
1853, to secure the payment of all of which Sutphen gave to S. B. Gridley a
trust deed on the lands in question, with power of sale.

The amounts due on these several items on the 19th day of February, 1856,
as showa by the proof; was $14101.20. Courtney swears that he heard a con.
versation between Cushman and Sutphen in 1860 or 1861, in which Sutphen
stated that the item on this same paper of $4101.20 was correct and that
sum was due to Cushman on the 19th of Feb. 1856.

It is not denied that Sutphen agreed that this sum was due to Cushman
according to the agreement of the parties at the date of the deed, but it is
insisted that in relation to the first bond of $1771.85 it is usurious in reserv-
ing 10 per cent. interest ; that 6 per cent. only is lawful.

To this we answer—when a party comes into a Court of Equity seeking re-
lief from an usurious contract he must show that there was an usurious con-
tract. Ten per cent. was lawful interest on money loaned. The bill does not
allege that this balance agreed to be due was not for money loaned. The an-
swer insists that it was for money loaned, and there is no evidence showing
that it was not. So that neither by his allegation or proof does complainant
show any usury in this item.

As to the 2nd item of $1400, it is not averred that there was any usury, but
it is alleged that Cushman only gave $1200 for the steam engine, boiler, &c.,
for which that bond was given. There is no proof of this, but on the con-
trary S. B. Gridley swears that Cushman did pay to Cushman, Cogswell &
Co. over $1400 for the boiler, engine, &c. See Abstract, p. 40. There is no
usury in this: 1st, because the engine and boiler for which Sutphen gave this
bond cost over $1400 ; and 2d, because it was money actually paid by Cush-
man for Sutphen to Cushman, Cogswell & Co.

The 3d item arose as follows: one J. T. Cook agreed to sell some of this
same land to Sutphen. Cook lived in Galena, and for convenience of transfer
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conveyed the land to Cushman. See bill, Abstract, p. 2. Cushman as agent
of Cook gave Sutphen a bond to convey the land ta him upon the payment of
$4101.82, and 10 per cent. interest. - See.bond, record p. 226. ~There could
be no usury in this for fwo reasons: Ist, it was not usury to contract to con-
vey land upon the payment of a sum with 18 per cent. interest; and 2d, be-
cause Cushman, as the bond shows, was acting only as the agent of Cook,
and was not a party to the contract.

Cushman did then give $40 an acre for this land. Snyder, a witness for
complainant, who purchased a part of the land, testifies, see Abstract, p. 30,
that at the time of his purchase the land was not worth over $40 anacre the
whole farm. This was all the evidence in the case of the value of the land.

Cushman then paid the full value of the land. This is almost decisive

against its being a mortgage.
Glover vs. Payne, 19 Wend. 520.

The bill alleges that the Lighthall notes were to be applied on the mortgage
when collected. Of course this would make Sutphen the party really inter-
ested in the payment of the notes. Those notes were sued by Cushman.
On the trial Sutphen was a witness and testified that the notes were Cush-
man’s, and that he had no interest in them. He also swore that he had noin-
terest in the result of the suit. Sce Lighthall’s testimony, Abstract, page 33.

When the deed was made Sutphen took a lease of the farm from Cushman
for two years, at a yearly rent of $2000. Why was this if the deed was a
mortgage? Sutphen is estopped from saying that Cushman was not the own-

er of the land.
Ingraham vs. Baldwin, 5 Selden, 45.

Tilghman vs. Little, 13 Tl 241.

On the 19th of Feb. 1856, Sutphen executed and delivered to Cushman a
note for the $2000 for the rent for 2 years, and also a chattel mortgage to se-
cure the same.

On the 28th of January, 1858, Sutphen executed to Cushman a new chat-
tel mortgage to secure $1000 of this $2000 note, $1000 having been endorsed
as paid on that note; endorsement was in handwriting of Sutphen.

And on same date Cushman extended the time for the payment of the
$1000 till Feb. 19th, 1859, and Sutphen gave to Cushman a note for $450,
dated January 20th, 1858, and payable January 20th, 1860. On the 16th
day of January, A. . 1860, Sutphen executed to Cushman a chattel mortgage
to secure the payment of $682.48, for which a note was also given.

Complainant says no rent was ever paid oragreed to be paid ; that all these
chattel mortgages were for interest. Interest on what sums? At what rate ?

R e .
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The Court cannot find the sum nor: the rate. It is not alleged or proved.
Bill, Abstract page 4, says that Sutphen expected to sell a portion of thisland,
which he did sell to Badgley and Snyder, and only gave the $2000 note and
the chattel mortgage “to protect Cushman and secure him enough of the
¢rops to pay the interest on the indebtedness in case Sutphen failed to make
a sale of thiat portion intended to be sold, and which was afterwards sold to
Snyder and Badgley.” Ts that so? Then why did he give the chattel nrort-
gage dated Jan. 20th, 1858, to secure the sum of $1000 yet due on the $2000
note, and also the note for $450, which we say was given for rent of that por-
tion of the land which wils not sold to Snyder and B'u]rrley'(

The b111 says the, snlc to Snyder and Bz\dgle) was made on the 10th of
Dec. 1856, and it also says the $2000 note was only given to secure to Cush-
man his interest, in case the sale to Snyder and Badgley was not made; and’
now, long after thatisale, he is securing the balance of the $2000 note, and
the new rent notes for $450.

The chattel mortgage expressly says that the note was given to secure the’
annual rent of this land.

The last payments claimed by Sutphen to have been madg to Cushman on®
this morthage (if it be a mortgage) was the Badgley Snyder notes, which
weré made dlrect]) payable to Cushman, and which were secured by mort-
gagé to Cushman, and which Sutphen says paid up his indebtedness to Cush-
man and more too, and yet after Cushman had these notes Sutphen is secur-
ing this $‘7000 note by a chattel mortgage and giving another note for $450,
nnd securing it by cliattel mortgage given without consideration, he says.
We say for rent.

If the notes were given for interest, as Sutphen says, then as the interest
was continually increasing, the notes should have increased in amount, but
they did decrease. If they were given for rent they would naturally decrease
in amount as the land was sold off. The first note was for $1000 a year, the
second for $450. The Snyder and Badgley notes did not draw interest till
due, and so Cushman’s interest, if interest it was, was constantly increasing
until the Snyder and Badgley notes were paid.

The bill shows that Snyder and Badgley's notes and mortgage were given
Dec. 10th, 1856. Cushman advanced after that to Sutphen as follows :

Jan. 7th, 1857, paid by Snyder, $302 90

Feb. 1859 borrowed money, 84 00

Feb. 1860 ta\es, A 35 40
4« Insurance, 28 10

Oct. 1st 1857 signed Swift note, 324 06

Abstract, p. 20 and 21.

Jan 27, 1858, Darling Thompson note, 692 81
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So that when Cushman first reeeived the Snyder and Badgley notes, he
had less to be secured and paid by them than he has now, if this be a mort-
gage, by the sum of $1432.88. If this was a mortgage, was Cushman paid
up by the Snyder and Badgley notes? Complainant says he was. He must
have been then, or he is not now, when the claim is increased $1432.88. If
he was paid up, why did Sutphen give the new notes and chattel mortgages?
There is no answer to this.

In January, 1860, long after Cushman was fully secured for all advances
according to the statements of the bill, Sutphen came to Gridley, Cushman’s
clerk, and said to him that Cushman had a chattel mortgage on his property
which was about to expire, and that it would be necessary to give another
mortgage, as there were judgments against him, and the property would be
levied upon unless he gave a new mortgage. Gridley computed the interest
on the $2,000 note and the $450 note, making $682.49, and took 2 note and
chattel mortgage for the amount.  Sufphen said that he owed Cushman the
amount of thes> two notes and wanted to sccure them.

Abstract, p. 36-7. The bill says the $2,000 was given to secure the inter-
est only, in the event that the sales should not be made to Snyder and Badg-
ley, but these Sales had been made at that time. Bill says the $450 note
was given without consideration. And yet, long after, when there was 1o
motive for false statements ou the p.u-t of Sutphen, he tells Gridley that he
owed the notes.

But it may be insisted that this deed was madey this lease \:.'as' taken, and
these notes and chattel mortgages were given by Sutphen to cover his prop-
erty from his creditors.” Is that proven in this case? If it is not, then we
say, “ what doth not appear, doth not exist.” If it is proven, then there is an
end of this case, for a Court of Equity will not help a man out of a difficulty
in which he has involved himself in endeavoring to defraud his creditors.

Miller vs. Marckee, 21 TII. 152.

Jones vs Reed, 3 Dana, 540.
Harrison vs. Trustees; 12 Mass. 461.

We ask the Court now to look at the paper on page 251 of the Record,
which is as follows:

32,770 Orrawas, IuL., Nov. 11th, 1856.

“This is to certify that there will be due to Charles H. Sutphen, five years
and six months after the date of this certificate, $2,770 with interest, being
the balance due on settlement with him of matters growing out of the pur-
chase by me of the farm on which he now resides, and which is leased by
me to him. This certificate is to be held and retained by said Sutphen (and
not to be assigned or disposed of) for the purpose of securing the payment of
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the rent which may be due me, or of any other indebtedness which may be due
to me from said Sutphen during the intermediate time or whenthe certificate
may be due, and which said sums that may be due shall be deducted from
the amount then due on this certificate. W. H. W. Cusmyaxn.”

This certificate was given on the day of its date. On that date Cushman
took up of the notes given for the deed the following: One for $250, due in
one year; one for $1,000, due in two years; one for $2,000, due in four
years; one for $3,770, due in six years. Total amount, $6,950.00. And the
consideration given for the notes so taken up was,—

Notes due from Sutphen to Cushman at that date, $1,727.00
Cash paid that date, 2,000.00
Eames & Allen both prove this payment.

Interest, 453.00
Certificate, 2,770.00

See Stebbins’ testimony, Abstract, p. 34.

That this certificate was actually received by Sutphen is certain from the’
testimony of Courtney, Abstract, p. 38.

Can there be any reasonable answer given to these questions: Why he took
this paper if this deed was a mortgage ? Why state the falsehood stated in
that paper, if it be a falsehood? Why not take a receipt for the notes surren-
dered, if, as stated in the bill, these notes were only loaned to Sutphen to
use?

We insist that Sutphen is estopped from saying that this was a mortgage
and not a deed,—

1st. By the lease he took for the farm from Cushman, Feb. 16, 1856.
2d. By chattel mortgage to secure rent, dated Feb. 16, 1856.

3d. By chattel mortgage to secure rent, dated January 20th, 1858.
4th. By chattel mortgage to sécure rent, dated January 1, 1860 ; and
5th. By the recitals of the $2,770 certificate.

We hold that, even if the deed was intended as a security at first, its char-
acter was changed by the recitals of the certificate, dated Nov. 11th, 1856.

The parties had, in this certificate, set forth, by way of recital, as clearly
as language can express it, that the first transaction was a sale, and not a
loan or a mortgage. + 5~

There is no suggestion in the bill that there was any fraud or circumven-
tion used in drawing or executing this paper; and for any thing alleged or
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proved it fully and fairly expresses the intention of the parties. The parties
have, by this recital, shown an intention to declare, by that instrument, the
nature and character of the former transaction, and have so declared it in
the recital. It is done, too, in language not susceptible of two meanings,
and clearly shows that the first contract was one of purchase, and not of
loan.

Although it is true that Courts will not be estopped from looking into all-
the facts and circumstances, by a deed absolute on its face, to ascertain
whether a loan of and security for money was really intended ; yet, 'if there
be no fraud or circumvention in procuring it, parties must be bound by and
be estopped from averring anything against their own deliberate recitals, ad-

missions and agreements.
Wynkoop vs. Corning ef al., 21 Tl 584.

On the 11th day of Nov. 1856, Cushman took up the $250 note, the note
for $1,000, the note for $2,000, and the note for Si 770, and paid therefor,—

Notes, due from Sutphen to Cushma $1,727.00
Cash paid that date, 2 000.00
Interest, '453.00
Certificate, 2,770.00

Which makes the amount. No man can give a reason why the $2,770
certificate was given or received. If the notes were a loan and were returned
by agreement unpaid, the case shows how the $250, the $1,000, the $2,000,
and a portion of the $3,770 note was paid. If it was a sale, then the case is
clear, The notes that had been paid were taken up, and this certificate was
given in this shape for the balance to secure the acceruing rent.

The finding of the jury is only advisory to the Court, and is by no means

conclusive.
Sibert vs. McAvoy, 15 Ill. 108.
Williams vs. Bishop, 15 Ill. 555.
2d Daniel’s Chancery, 1206.

The 4th instruction is not the law as given.

The 5th instruction is only calculated to mislead the jury, for, if this deed
was a mortgage, as charged in the bill, then the condition had not been
broken when the lease was given, or when the chattel mortgages were given,
and the qualification to the 5th instruction.

The 8th instruction asked by defendant is the law, and should have been

iven.
& ?

- o
Before this deed can be held to be a mortgage, the Court must believe,
from this evidence, contrary to the solemn instruments of the parties, that
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Cushman intended to loan his notes to Sutphen to the full value of the farm,
upon the consideration only that, if Cushman had to take up the notes, as
the fact turned out to be, that he was to receive six per cent. only for the
money he must advance for that purpose, x\lthough the legal rate for money
loaned was 10 per cent.

VS

But if the finding of the Court, that the deed is to be considered as a
mortgage, is correct, then we say, as to the amount found to be due, that itis
not too great; but if there be any error whatever in it, it is against the de-
fendant.

‘Whether the transaction be treated as a sale or a mortgage, the considera-
tion is the same, and is set out in the paper found upon page 24 of the

Abstract, also in the testimony of Courtney, Abstract, page -and is as
follows :
Indebtedness of Sutphén to Cushmau, Feb. 19th, 1856, $4,101.20
Graham note, (since endorsed by Cushman,) 1,012.00
Fisher judgment, (since paid by Cushmuu,s 736.80
Cushman’s notes as follows:
1. Lote, due in 1 year, at 6 per cent., 250.00
2. A 1 1,000.00
ok & et 2 years, 4 1,000.00
4, « ol 4 « - y 2,000.00
5.y, § (i) 5 3,700.00
Total, . $13,800.00

And in computing the amount due the consideration of the deed is the
amount of the loan.

It appears obvious to us that these notes should be charged to Sutphen at
their date as a loan; but, instead of this, complainants insist (and the mas-
ter in.the Court below assumed) that the only amounts that Cushman has
shown that he paid to take up these notes, with interest at six per cent. from
the date of payment, should be credited to him.

The effect of this course is to qmetly ignore the mnotes, and is a most
monstrous perversion of law*and justice.

If the paper purporting on its face to be a deed, was really intended as a
mortgage, then the sum secured by it was the consideration given for the
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conveyance, which was in part Cushman’s notes for $9,750, with interest at
8ix per cent.

Now why were not these notes a fair charge against Sutphen ?

Why should we only be 'allowed, for the money we have shown was pnid,4
to take the notes up, especially when the proof shows them to have all been
taken up long before due?

We produce the notes paid. It is admitted we got them long before due,
and this is evidence that we did pay them in full. But on the mere assertion
of the bill that complainant returned the notes to defendant, without one
particle of evidence in support of the assertion, the whole of the notes are
quietly put aside,

And this we say is a total perversion and reversion of all thg rules of evi-
dence.

The result of this position would be to establish as a matter of fact that
Mr. Cushman gave Sutphen his (Cushman’s) notes, smounting to $7,950,
without any consideration whatever for their use; and if Sutphen took up
the notes eventually and returned them to Cushman, that Cushman should
receive nathing whatever for this use of his credit to so large an amount, or
for the risk incurred by him of having to pay the notes; and that, in case
Sutphen did not pay the notes, Cushman should advance the money to do it,
and should have but 6 per cent. for his money. i

Now this Court cannot believe that a business man like Mr. Cushman ever
made any such bargain as that.

Do we ask too much when we insist that your Honors will not take that as
proven which is not proven, or when we insist that all the rules of evidence
shall not be reversed and we required to show when and how we took up the
notes which we now hold ?

This whole thing is wrong. The Master’s report is based upon principles
which are a simple denial of any justice to Mr. Cushman.

No man in his senses ever made such a bargain as it is insisted Cushman
did ; that is, to loan his notes to a large amount, take all the risk of so doing,
and have nothing but 6 per cent. upon the money he was absolutely obliged
to pay to take up the note.

The Court will never believe that Cushman made such a contract.

We. have proven that we paid upon these notes $1000 to Eames, $2000 to
the City Bank, $2,770 in a certificate that was produced on the trial, $876.80
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to Adsit, to Coe $137.22, and a note for $84 taxes for three or four years, to
Cushman, Cogswell & Co. $16.17, to Thompson $692.94.

Which is very nearly sufficient to take up all of the notes, and will fully
pay them if there is allowed to Cushman a discount of 4 per cent. (the dif-
ference between 6 and 10) from the several times of payment to the time the
notes severally became due.

And there is no proof whatever that any one of them was taken up by
Sutphen and surrendered to Cushman.

Cushman had full legal right to buy up his own notes as well as those of
any other person, at the logest rate he could get them in the market.

Stephens vs. Unkiffer, 14 I1l. 103.

We have taken the painsio make a careful computation upon several dif-
ferent bases of the amount due, if deed is to be held as a mortgage, together
with a review of the points in controversy upon this question.

Referring to the paper No. 1, abstract page 24, which shows the consider-
ation in the deed of Feb. 19th, 1856.

The first item being a previous indebtedness of $4,101.20.
This amount was made up of the following items:

Bond from Sutphen to Cushman, $1,771.85, dmwiﬁg 10 per cent. interest
on its face. Bill, page 2.

Answer says this was for money loaned, page 2 and 3 of answer; $1400
paid by Cushman to Cogswell & Co. See Gridley's testimony.

This note itself shows that Sutphen agrees to pay 10 per cent. interest
after due. The balance of the $4,101.20 was the amount due on bond from
Sutphen to Cook, whicli-bond was drawing 10 per cent. interest.

The two last items were secured by bond from Sutphen to Cushman, draw.
tng 10 per cent. See Exhibit “ B” of the bill.

The amounts due on these several items on the 19th day of February, 1856,
was $4,101.20, as agreed. Y

The papers themselves were not cancelled, but only the amount then due
found. No new contract was substituted in place of them.

The party alleging usury must prove it. There is ‘no proof that this 10
per cent. was usury. There is nothing in the proof which shows that any |
usurious agreement existed between Cushman and Sutphen in relation to that
item of $4,101.20 on the 19th of Feb, 1856, That item then should draw 10
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$7,004.40 Brought forward.
350.22 Int. to Dec. 10th, 1857.

7,354.62
1,433.19 Snyder & Badgley, Dec. 10th, 1857.

$5.921.43
196.59 Int. to July 3d, 1858.

6,118.02
955.82 Snyder, July 3d, 1858.

$5,162.20
103.24 Int. to Nov. 2d, 1858.

5,265.44
457.77 Lighthall, Nov. 2d, 1858.

$4,807.67
30.28 Int. to Dec. 10th, 1858.

4,837.95
1,563.48 S. & B., Dec. 10th, 1858.

$3,274.47
111.33 Int. to July 3d, 1859.

3,385.80
1,038.93 Snyder, July 3d, 1859.

$2,346.87
61.01 Int. to Dec. 10th, 1859.

2,407.88
1,692.97 S. & B., Dec. 10th, 1859.

$ 714.91
~ 24.30 Int. to July 34, 1860. °

739.21
739.21

$ 000.00

The payment July 3d, 1860, was $1,122,05, which exceeds the amount
then due on this indehtedness by $302.84,

We have applied $739.21 of the last payment to cancel the balance of six
per cent. indebtedness at date of payment. The remainder of the payment,
$302,84, we hereafter apply on 10 per cent. indebtedness.
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Whole ten per cent. indebtedness, Feb. 19th, 1856, $4,101.20
Interest to ?‘eb 19th, 1864, at ten per cent,, 3,280.96
' $7,382.16

Balance of payment, July 3d, 1860, $302,84

Interest to I'eb. 19th, 186« l,(JIO pel cent., 109.77
—_ 412.61
$6,969.55
Attorney s fees in Lighthall’s suit, 50,00
Interest (@ 6 per cent. from Nov: ‘7d, '58, to Feh. 19th, 1864, 16.15
: $7,035.65

The above is the amount due Cushman, exclusive of the Sizer and Graham
judgments.

If the Court should not allow interest on the $4,101.20(@10 per cent., bat
only at 6 per cent., the account would stand as follows :

Principal, $4,101.20
Intererst to Feb. 19, '64, (@ 6 per cent., 1,968.57
: $6,069.77
Balance of payment, July 3d, 1860, $302.84
Interest to I'eb. 19, '64, (@ 6 per cent., 65.86
368.70
$5,701.07
Attorney’s fees in Lighthall suit, 50.00
Interést, @ 6 per cent., from Nov. 2d, 58, to Feb. 19, '64, 16.15
$5,767.22

This is also exclusive of the Sizer and Graham judgments.

The small note for $84.80 given by Sutphen to Cushman for money to pay
taxes with, and the several amounts of taxes and insurance paid by Cush-
man, are not included in the above calculation, and are as follows :

Note, April 23d, 1859, \ Int.,, $76.13 (20 per cent.) $84.80
Tax receipt, Feb. 15th 1860, g8 8.42 35.10
In=nmnce, March l3th, 1860, L 3.43 14.55
¢ 8th, 1861, a 1:656 13.55

e i 8th 1862 i) 1.58 13.55

& < 7th, 1863, 5 ™ 13.55

3 $91.98
Total principal and interest to Feb. 19th, 1864, $267.08

Which should be added to the ten per cent. and six per cent. balances
respectively, in order to give the full amount due Feb. 19th, 1864, exclusive
of the Graham and Sizer jndgments.
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The ten.per cent. item above is,
Add balance on small items,

Total on ten per cent. basis,

The six per cent. item above is,
Add halance on small items,

Total on six per cent. basis,

$7,035.65
267.08

$7,302.73

$5,767.22
267.08

$6,034.30

If the Court should choose to. assmme that the statement contained in-the
paper on page 27 of Abstractis the true basis upon which the account of the
parties ought.to be stated on January 1st, 1858, then the account would
stand thus, the Court bearing in mind that none:of the notes of Snyder
and Badgley bear interest until they come due, and that the item of
$8,568.29 should bear interest from January Ist, 1858. We have stated this
below in two ways ; first, counting interest on $4,10%20 of the above at' 10
per cent. and the remainder at 6 per cent.; and, second, counting interest on

the whole sum at 6 per cent.

Jan. 1st, 1858, 6 per cent. indebtedness;-
Peduct Badgley payment of Dec. 10th, 1857,
24 days! interest,

Tnterest at 6 per cent. to July 3d, 1858,
Dedict payment of July 3d, 1858, (Snyder,)-

Interest to Nov. 2d, 1858,

Deduct payment Nov. 2d, 1858, Mg’égg !
' ‘ : — | Lighthall,

-Interest to Dec. 10, 1858,
Deduct payment Dec. 10, 1858, (S. &B.)
Interest to July 3, ’69,

Apply of July 3d, 1859, payment,

24467 09

$T,7 51’} 780 70

-

D=y

$3,686 39
127 18

$3,813 57
955 82

$2,857 15
57 15

$2,814 90

407 7

$2,507 13
15 87

$2,523 00
1,563 48

$959 52
32 91

$992 43
992 43

$000 00
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Balance of July payment is $46.50. ;

Jan. 1, '58, ten per cent. indebtedness, $4,101 20
Interest to Dec. 10, ’59, 796 31
A iy $4,897 51

Payments to Dec. 10, 59, : $1,693.7%7

Balance of July 3, '59, 46.50

Interest on same, 2.01
: 1,742 28
: & $3,155 23
Interest to July 3, ’60, at 10 percent. : 181 42
' $3,336 66
Payment July 3d,’60, (Snyder,) 1,122 05
$2,214 60
Interest to Feb. 19, ’64, 802 79
. $3,017 39
To the above must be added the Thompson note paid Jan. 27, '58, 692 84
Interest to Ieb. 19, '64, at 10 per cent. . 426 85
Note due Aug. 23, ’59, 84 80
Interest to Feb. 19, ’65, 20 per cemt. : : 76 13
Tax receipt, Feb. 15, ’60, . 35 10
Interest to Ieb. 19, '64, 6 per cent. 8 42
Insurance, March 13, 60, 14 55
Interest to Feb, 19, '64, 6 per cent. .- : I : 3 43
Insurance March 8, ’61, I3 55
Interest to Feb. 19, '64. 6 per cent. Ny 165
Insurance March 8, ’62, ¢ - .- 13 55
Interest to Feb. 19, '64 168
Insurance March 7th, 1863, v ; 13 55
Interest to Feb. 19, '64, at 6 per cent. . o §
$1,386 77
Add balance above found, 3,017.39
$4,404 16

This is exclusive of the Graham and Sizer judgments.

But this shows the Lighthall note to be about $750, but there was really

collected only $240.25, Oct. 9th, 1856.
’ 457.71, Nov. 2, 1858.

$698.02

There remains but one other conceivable way in .which this computation
can be made, and that is by assuming, with Judge Leland, that the $2770
certificate should be set aside as a pure fiction. I say assuming, for no one
can say truthfully, that there is a particle of evidence tending to prove that
statement. Then the Court should deduct from the first statement, if the
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Court finds we ought to have 10 per cent. interest on the $4,101.20°; or froir
the second statement, in case the Court should differ with us on that point,
the sum of $1000, with interest from Nov. 11th, 1856, to Feb. 19th, 1864,
amounting to $8,436, Igaving, if deducted from the first sum, $5,866.73, and
if deducted from the second sum, $4,598.30.

I take the sum of a thousand dollars at that date hecause the remainder
of the certificate of $2,770 is shown to have been paid in cash, to take up
the Bames and Thompson notes. "

One thing is absolutely certain, that the above calculations are accurate
and made upon a legal basis. T did not pay enough attention to the compu.
tations made by Mr. Leland and Mr. Gray to state wherein their inaccuracy
consists, farther than this, that the basis upon which the calculation is made
is fundamentally wrong.

The bill says the notes were loaned. Taking that as a fact, no ingenuity
can evade one or the other of the conclusions above stated.

Complainant’s ‘counsel, however, quietly ignore this statement of their bill,
and compute the amounts paid by Cushman to.take up the notes so far as
we have proved how those payments were made, and where we have not
proved how the payments were made, assume that they were never made
although we have the notes in our hands.

Such a conclusion inyolves this further state of facts, that Cushman agreed
tq loan his notes to Sutphen for $9,750, and to, receive nothing therefor ex-
that svhen he was compelled to take up these notes he should have his money
back with six per cent. interest from the time he paid it out.

A fact is proved when the Court is satisfied from the evidence that it is
true, and it is not proved before. This Court does not believe from any evi-
dence in this case, that Cushman ever agreed to loan his credit to that extent
with the necessary trouble and expense of looking after and protecting this

. baper, without any consideration.

This conclusion, also, of Messrs. Leland and Gray assumes that €ushman
had no right to purchase his paper before due at a discount, which is clearly
not the law, 1

The only real questions the Court will have to decide are, first, whether we
shall be allowed 10 per cent, interest on the sums on which Sutphen agreed to
pay 10 per cent. interest; and second, whether the Court will assume that the
$2,770 certificate was a pure fiction without motive or object, contrary to the
express d declnmnon of the parties contumed in the paper. The other ques-

wme " o ¢ cnu ‘be" pointed out which ‘Wwé have failed to compute.’
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There is no question of usury in the case. The sum of $4,101.20 Feb. 19,
1856, might lawfully bear ten per cent. interest, and which it is equity that
Sutphen should pay. There is no allegation in the bill that the certificate of
$2,770 is any way tainted with usury, and hence the naked question in rela-
tion to that paper is, was it issued by Cushman to Sutphen? Did Cushman
take it up ? and has Sutphen proven that Cushman did not pay a valuable
consideration for it ? for if Cushman did take it up for a valuable consider-
ation, he is entitled to it.

In the appellant’s argument and computation are the following errors in
law and mistakes of fact:

Ist. The computation is made, not upon the notes actually shown to have
been given by Cushman to Sutphen, but only upon the amount we have
proven that we have paid to take up the notes, aside from the possession of
the notes by us. The effect is this, instead of proving that Sutphen surren-
dered any of the notes to Cushman without receiving pay therefor, as he has

alleged, Cushman is required to prove that he paid the notes, and how he

paid them, and when, although it is proven that Cushman | gavé the notes to
Sutphen, and had taken them up and had them in 1113 po:sessxon, thus re-
versing the presumption of the law. :
»
2d. They utterly pass by and leave out the $2,770 certificate, and, without
any proof in the world, simply assume that it was never paid, and this
against the testimony of Courtney, Abstract, pp. 38 and 39.

3d. They leave out entirely the bond given by Sutphen to Cushman for the
Cook land. Cook sold certain lands to Sutphen, and, for convenience, deed-
ed to Cushman the land. Cnshman gave his bond to Sutphen to convey the
land to him when it was paid for. Before it was paid for, Cushman deeded
the land to Sutphen, and Sutphen gave Cushman a trust deed to secure the
payment. Record, p. 229. Cushman was, of course, liable to Cook for the
rice of the land when deeded. The simple fact is, and can not be got over,
Sutphen contracted to pay Cushman for that land, and has not done it. If
Cushman. chose to satisfy Cook himself, and take Sutphen for pay and give
him time, that does not discharge Sutphen’s liability to Cushman.

And this pretext is set jup over the testimony of Courtney, who swears
positively that, in 1860 or.'1861, Sutphen admitted in his presence that the
item was correct.

They state the note of Adsit paid by Cushman for Sutphen at $800, March
26, 1856. The whole note is set out in the Abstract, and is for $800 prin-
cxpnl and interest at 10 ‘per cent,, and dated Dec. 20th, 1855. The trus "
amount is 8880. s
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The note of Darling Thompson is stated by them as $692.84.- This note
is set out in full. Abstract, p. 39. It was for $692.94, payable one year
after date, at 10 per cent. The amount paid was $762.23.

By their adroit and ingenious mode of stating their account, they make us
pay 10 per cent. when we pay their debts, and allow us 6 per cent. when they
repay us.

Payments by Sutphen to Cushman claimed as follows :

One year's interest on the $1,771.85 bond, $177.18
Cash paid Aungust 25th, 1803 100.00
Cash paid October Ath, 1853, 200.00

Now, why is it that they thus attempt to set aside as unworthy of any
vredit the admissions by Sutphen ?

1st. When the paper showing the amount paid for the land was made and
received, the amount of the indebteduess was stated at $4,101.20. Abstract,
p. 16. This paper was received by Sutphen, and was produced by him and
offered in evidence; and Courtney swears that Sutphen expressly admitted
that this amount was right. Abstract, p. 38. How much evidence is needed
to establish a balance due ?

In their statement they claim on Lighthall notes, as of the date of Sept.
1st, 1854, $825.00. In order to show the marvellous unfairness with which
they have treated this case, we ask.the Court to look at this item, what
they claim and what the proof is.

The allegation of the bill in relation to these notes is in these words: It
was agreed that, whken the notes were collecled, the proceeds should be applied
- on the note for $1,400 given for the steam engine, &e. See pages 16 and 17

of the bill.

The answer shows that the notes were received as collateral and were never
fully paid; that the notes were sued onj that Lighthall contested them ; and
that all that was collected was, Oct. 9th, 1856, $240.25; Nov. 2d, 1858,

$457.775 total $698.02.

Now there is certainly nothing in the bill or answer which shows that the
whole amount of these notes, whether collected or not, should be charged to
Cushman, and the only possible ground upon which such a charge could be
based would be that the notes were dated Sept. 1st, 1854, and bore interest
from that'date, and were fully collected, both principal and interest, or that
.the amount collected was equal to $850 on the 1st day of Sept. 1854.

Now the proof shows a state of facts widely different from this. The
recelpt for the notes is the first proof.—Bill’ of Ex., page 64. That receipt
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says: “ Said notes are left s collateral security, and when collected are to
be credited to said Sutphen.” Cushman and Sutphen contracted that the
amount of Lighthall's notes should be credited when collected. How can it
be right to credit them long before they were collected, and much more than
was ever collected ?  See receipt.

Now, were these notes ever paid ? Lighthall's testimony, bill of excep-
tions, page 71 ; he testifies that he paid $175 and $55 to Sutphen on one of
the $200.00 notes,—that makes $230; he paid something to Cushman
on same note ; he also paid to Cushman $66 on the other $250.00 note. He
says he paid to Cushman on the $500 note, in August or September 1855,
$240.25 in an order on Brush; also in lumbur $125.00; also in lumber $23.
There was a judgment on one note fox_‘ $39, and on the other for $135.

Then the amount paid on these notes, according to Lighthall's testimony, is,

$66 No date given.
One other payment, neither date or amount given.
240.25 August or September, 1855.
148.00 In lumber, date not given.
174.00' Amount of judgments paid in 1857.

$628.25

The answer of Mr. Cusﬂlmﬂn, that the whole amount received on Lighthall
notes was :

October 9th, 1856,  $24095
November 2d, 1858, 457.77
: $698.02

Being $69.70 more than is proven by Lighthall. The greatest amount
that can be allowed, is the amount admitted by Mr.-Cushman, $698.02, and
the dates of the credit:

October 9th, 1856, $240.25
November 2d, 1858, ) 457.77

The claim of $825 on the Lighthall notes of date of Sept 1lst, 1854, and
interest from that date, when the pleadings and proofs allshow that the notes
were left as collateral, to be credited when collected; that they were not col-
lected until 1855-56 and '57, and the whole amount collected was $698.02, is
a specimen of tlie fairness of the argument of appellant's counsel in this
case. It scems-to be argued upon the principle that anything is fair in war.

The talk aboutinsurance and our claims of it as being felo de se, we re.
spectfully submit is not deserving of an answer. Of course we say the farm
is ours, and we don’t claim insurance of you, but if you hold the land upon
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the false claim that this deed was a mortgage, you ought, of course, to repay
us the insurance.

* The Snyder notes were made payable to Cushman. Complainant in. his
bill alleges that he paid us these notes. When some of the notes became due
Snyder made a new contract with Cushman by which he agreed to pay 15
per cent. for an extension. The notes were Cushman’s. He had a right to
collect them when due. Sutphen had nothing to do with the agreement be-
tween Cushman and Snyder. The risk of the extension was Cushman’s:
The extension might endanger the collection. Was the relation of the par-
ties such that if any loss had happened in consequence of that extension it
would have been Sutphen’s loss? If not, then the gain would not be Sut-
phen’s gain.

We quote from the argument of counsel:

“By paper No. 1, (160), Cushman claimed the amount then due from' Sut-
phen to be $4,101.20, and Sutphen acquiesced therein. Courtney, a man of
good qualifications as a conversation hearer, says so, and we do not doubt it.
But let us see what was really then due, giving the lender good Christian
measure. The only items prior to Feb. 19, '56, which then were taken into
account arve the $1,771.85 bond, the $1400 note, the payment of Aug. 25,
1853, $100, and that of Oct. 4, 1853, $200. We have the defendnntﬁxst(what-
ever that may be)7that'he never gave Sutphen any credit for money collected
of Lighthall till Oct. 9, 1856 (123) because he says he did not' receive any
till then. If he states an untruth he must be held to lie cum oneris. We
will make the computation both at 6 and 10 per cent.;” and the most he makes
the balance at 10 per cent. is $3,707.06, excess to make the $4101.20,
$394.14, which he says is usury. At 6-per cent. he makes the difference
$728.26.

That it is charitable and in extreme good taste” to call Mr.- Courtney “a
good conversation hearer,” because he details one” conversation between the
pnrties, when they seek to sustain their bill by the conversations of the parties,
six in number, detailed by the son of complainant, heard by him when he
was but a boy, and testified to after many years, we readily admit, but that
they understand what good Christian measure is seems open to question.

In the trust deed to Cushman from-Sutphen, he expressly admits that the
sum due for the Cook farm was due'to Cushman. Record, p. 229. The bill
also so states in Record; p. 6. The bill states, Record, p. 12, that on the 1st
March 1854, Shaw paid to Cushman the amount of $3,459 and interest from
Dec. 1st, 1853, to March 1st, 1854, making $35,010.88; and on 4th day of
Feb, 1854, Sutphen pdid $500 townrds this farm, Feb. 4th 1854, making in
all $40,010.88. The difference between this sum and the amount of the

p |
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$4,100.82 with interest thereon from 1st May, 1853, they throw out and leave

out. They acknowledge the trust deed by which they agree to pay tbe money
to Cushman; acknowledge that €ushman deeded to Sutphen; do not pre-
tend that they ever paid it to any one. Yet they throw it out because in
making the original bargain Cushman acted for Cook.

The whole case showing that, as between Cushman and Cook, Cushman
had a right to receive the money, although the original bargain was with
Cook.

Sutphen had the land for which the bond was given. He never paid forit.
Don’t pretend that he has. Now seeks to escape payment altogether, to ren-
der void the solemn instruments he has given to secure the payment, and
then says this is good Christian measure. The gentlemen are adroit and
ingenious lawyers, but to their claim to be regarded as teachers of Christian
ethics, we modestly demur.

We reply to page 20 of plaintiff’s argument, that, although Cushman had
agreed to pay the debt to Graham and was liable for it; yet, having offered
to re-sell the land to Sutphen, he was waiting to see if he would re-purchase
and pay the debt himself; and, in our view of the case, it was proper to in-
clude thatin a statement of the amount which Sutphen would have to pay
to re-purchase the farm, and that was what he was doing. See Courtney’s
evidence. The point is based upon an assumption, not upon evidence,

The truth is, that if this deed was and is a mortgage, it was given to secure
the $13,800, and the notes of Cushman to Sutphen which Cushman shows
Sutphen once had and which Cushman now produces, are secured by the
mortgage, unless Sutphen has proven, as he has alleged, that he surrendered
the notes without consideration.

The Court, in making its computation, did not take as a basis the one
assumed for it by counsel for complainant, but die assume the pencil writing,
Abstract, p. 27, to be a true statement of the accounts of the parties, Jan.
Ist, 1858, and in reviewing this computation the Court will observe that none
of the Snyder and Badgley notes bear interest till they become due. ¢ The
finding of the Court is too small on its own basis, but we are content to re-
ceive the sum.

GLOVER, COOK & CAMPBELL.



SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. IJ. 1864,

CHALES H. SUTPHEN

8. BrIEF oF Pr’FF IN ERROR.
WILLIAM H, W. CUSHMAN, et als.

Sutphen conveyed real estate to Cushman by deed dated Feb, 19th,
1856. Sutphen alleges in a bill to redeem that the deed though absolute
in terms was a mortgage to secure past and future indebtedness. Whether
this was so or not was submitted to a jury who found the transaction a
mortgage. (1567) The Chancellor below approved the finding, decreed that
compl’t might redeem, and found the amount due defendant, $417918.
Cushman had commenced an ejectment suit, which was enjoined pending
the chancery suit, but nothing was done about it in the decree. The
decree makes no provision about the costs, With the exception of
the two latter difficulties and that the above amount is wrong we are
satisfied, We have one othar trouble partly outside of the record. The
premises in controversy were sold June 1st, 1863, on a judgment known
as the Graham judgment against Cushman, and Sutphen (Record 281) and
one of the Solicitors on the other side ia this case is the holder of the cer-
tificate, and it is not for sale to us. We cannot raise money on our lands
in the present condition of the title, and a delay by this court miy ruin us
though our cause be a just one. We therefore respectfully ask for a speedy
decision.

In order that the court may have our views of what items are proper to
be considered we will here state them in a compact shape with references
to the pages of the record whore the allegations and proofs in relation to
them may be found. The account is very simple and plain when the case
is comprehended, and though the record is bulky there is but little of the

cage when winnowed.
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Olaims of Cushman against Sutphen.

The bond for $1771 85 dated Nov 1st 1851 $1771 85
The note for the engine. &c., dated May 1, 1853 1400 00
Cash paid Fisher (judgment,) March 18, 1856 750 00V
¢« « TRpizig, March 20, 1856 428 50 v/
« ot Adsit, March 26, 1856 o 800 00
« « (oe, May 14, 1856 131 69 v/
¢« « Tames, (check on Fisher,) Nov. 11, 1856 2000 00
« « Hames, ($1000 note sold,) Feb. 19, 1857 1060 00 v
¢« ¢« Thompson, holder of note, Jan. 27, 1859 692 84 L
¢« « Qridley & Co. (rep’rs on engine) Nov. 15, 1858 16 17+
Note due Sutphen to Cushman, April 23, 1859 24 80
Cash paid Chase, tax collector, Feb. 15, 1860 35 40
Wallace for services in Lighthall suit $35 to 50 00
Insurance—no evidence—bill stated 28 10
Cash advanced to Nixon, tax collector 70
Payments by Sutphen to Cushman.
One years int. on the $1771 85 bond $177 18
Cash paid Aug. 25, 1853 100 00
¢« ¢« Qct, 4th, 1853 200 00
Lighthall nates dated Sept. 1, 1854, bal. principal 825 00
Cash paid April 22, 1856 105 00
Snyder & Badgley down payment, $1302 90, of which

Sutphen had $30%2 90, and Cushman bad Jan. 7, ’57 1000 00 t clwly
Snyder down payment, Feb. 10, ’57 831 00 .~
Snyder note due Dee. 10, ’57 655 60 o
Badgley note due Deec. 10, ’57 717 59 v«
Snyder note due July 3, ’58 955 82
Snyder note due Dec. 10, ’58 71520 v -
Badgley note due Dec. 10, ’58 848 28 o

Snyder note for $1038 93 due July 3, 1859, and int. at

15 per ct. to Dec. 5, ’61, 2 yrs. $311 68, 5 m, $64 92.

$376 60, total ; 1415 58 X
Snyder note for $774 SO,Vdue Dee. 10, ’59, and int- at

15 per ct. to Dec. 5, ’61, 2 yrs. less 5 days, $330 82. _

Total 1005 62
Badley note for $91897, “due Dee. 10, ’59, and int. at

15 per ct. to Dec. 5, ’61, 2 yrs. less 5 days, $273 75.
Total

Snyder note for $1122 05,‘/due July 3, ’60, and int. at
15 perct. to Dec. 5, 61, 1 yr. $168 30, 5 m. $60 12
$228 42, Total 1850 47

1192 72

See also Snyder’s evidence 169, 174, 179 and 282 on the subject of the
15 per cent on the 4 notes.
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In the Bill the compl't alleges that the item of Nov. 11, 56, (check on
Figher,) was about $1500. He is evidently mistaken, and it is easy to
peroeive how he came to be so from the evidence of Eames. (247) The Coe
item was accidentally omitted in writing the bill of exceptions, but it is
conceded in bill and answer. We take the larger sum of the answer. The
Woallace item is not definite. Callit $50 or split the difference “De mini-
mis non curat’ the compl't. The $28 10 insurance item is only proved
by our admissions in the bill. It was too dangerous a subject for the
defendant on the trial of the issue, and the claim of it in the exceptions to
Master’s report by defendant is felo de se on that branch of the case. If
we were to pay taxes by th~ lease, we do did not agree to pay insurance.
(148) The accidental omission by the dcfendant to answer (141) the
allegation in the bill (61) that the note for $8 £ 80 wus given for the money
left on deposit and which was deawn to pay the order to Nixon might have
charged us with the $60 paid to Nixoa, b1t fortunately the order explains
the mattar. (250) The 70 cts. wo have allowed (De minimis curat the
defendant.) The only disputed item in the above account is the $825 00
Lighthall one. A question is made about the amount of this- It being
settled that there ought to be an account taken this item presents the only
controversy (and that not muca an one) in this whole record, aside from
the question of the rate of interest. Taere are two erroneous items in the
Master’s report, so clearly so as not to present a debatable question to one
who understands the case. These are the $99702 or 3d item, (287,) and
the $302 90 or 11th item (2J0) and are therefore not included in our state-
ment above. Let us here briefly dispose of these two lust items, and also
of the Lighthall matter. We respactfully ask ths other side to point out
any ecror in our statement by stating an aczount thomsalves. Neither the
defendant himself, nor his Solicitors nor the Chancallor below has ever done
us this favor. We hepe it may be done here.

The $30290 item was conceded to be wrong below and it undoubtedly
will be here. The Snydar & Bulzley drwa payment wis §1302 90, Sut-
phen had of it $302 90 anl Cushmwn $13J0. The Master charges Cush-

man with the $1000 (289) anl Satphen with $39290. (290) Cushman
should have been charged with $i30290 and Sutphen $302 90, or only
with $1000 received for Sutphen as we have done. 'The $997 02 does not
below to this case at all, and the whole John T. Cook transaction ought to
have been omitted from the bill, and cime in bscauss one trust deed se-
oured the $4100 82 and the $1400. (118) It was a matter entirely
between Sutphen and John T. C)ok azcording to the answer of the defend-
ant. Cushman, as he says, was a mere agent anl Sutphen knew it; that
whatever money he received was Cook’s and that he had no intzrest in it.
(He means probably except the interest oa the miney due from Cook for
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which he held the title assecurity ;) that the final settlement was made by
Cook and Sutphen ; that he was a nominal holder of the title to the Cook
farm for convenience merely, so that when the payments were fully made
he might convey to compl’t, and that after they were so made, he did, by
the direction of Conk, convey to compl't. (Record 120, 121 and 122) Is
it not plain that the deed closed the transaction, and that your Honors
have nothing to do with this Cook farm matter in this case. We can
imagine that the relations between Cushman and Cook did not differ mate-
rially from those between Cushman and his brother-in law, the compl’t ;
but let us pass along to the Lighthall item of $325. If the defendant had
rendered us an account in accordance with the usages of parties who come
up to the average standard of honesty in such cases we would have no
trouble about the Lighthall item, but we cannot tell exactly how much our
agent has collected for us, nor when he reczived it because he is not disposed
to shed as much light on the subject as he might. In his answer he says
he was only able to realise over and above expenses of collection, $240 25,
Oct. 9, ’56, and $454 77, Nov. 2d, 1858. (128) In the pencil statement of
Jun. 1st, 1858, (168) we find recorded these words and figures, “Lighthall
about $750.”  This §750 could not mean the face of the Lighthall notes
because we have seen that that weuld be $825 and the accumulated inter.
est. It means the amount collected and not accounted for or the amount
then due and unpaid on the notes, and cannot well mean anything else.. If
he had collected about 8750, Jan. 1st, 1858, and received $454 17, Nov.
2, 1858, he has treated Lighthall in the way of usury about as fair as
the rest of us. If he meant that that was the balance due on the notes Jan.
1st, 1858, then his statement is untrae, because Lighthall, in addition to
the $240 25 payment of Oct. 9, ’56, which Lighthall mentions as a single
item, (214) says that Sutphen had paid for him $185, and that he
himself had paid $55, $66, $125 and $23, making $454. Computing at
10 per cent on $825 from Sept. 1, 1854, up to Jan. 1st, 1858, and deduct-
ng as if Oct. 9, '56, $240 25, would leave a balance due on the notes then
of about $850, not $750. If the $240 25 only was included in the compu-
tation of Jan, 1, '58, (168) to reduce the amount which would have other-
wise been that much larger to the $8568 27. Cushman was allowing Sut-
phen only $240 25 instead of about $454 as he ought to. We prove the
following payments to Cushman, $55, $185, $66, $210 25, $125, 823,

and the judgments $174—$868 25, and Lighthall thinks there may have
been others. (218 to 215.) >

6§33, 0"
We hold a receipt which states that Cushmin took the notes for collec—
tion. He has mixed his private business up together, and has c>llected
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part before suit and the remainder by suit: He has refused to render an
account of his trust, (207 Gray’s evidence,) and we propose to cut the gor-
dian knot by taking a credit for the amount due on ihese notes, Sept. 1,
1854, and let the collecting agent have the profit or loss as the case may
be. It may be remarked here in his favor that his too prudent ever to
sustain any losses. OF course if the rate of interest from us to Cushman is
six while the Lighthall notes are running at ten, we lose conside-able, but
we are willing to do it in order to get a fair start on the 19th of Feb: 1856.
Now let us clear the track for that start. By paper No. 1 (160) Cushman
claimed the amount then due him from Sutphen to be $4101 20, and Sut-
phen acquiesced therein, Courtney, a man of good qualifications as a
conversation hearer, says so, (252) and we do not doubt it. But let us
see what was really then due, giving the lender good christian measure.
The only items prior to Feb. 19, ’56, which then were taken into account,
are the $1771 85 bond; the $1400 note, the payment of Aug. 25, 1858,
$100, and that of Oct. 4, 1853, $200. We have the the defendant fact
that he never gave Sutphen any credit for money collected of Lighthull till
Oct, 9, 1856, (123) because he says he did notraceive any till then. Ifhx
states an untruth he must be held to lic “‘cum oneris.”” We will make the
computation at both ten and six per ceat, and the court may take which
one it deems the proper rate.

The interest at 10 per ct. on the $1771 85 bond was paid for one year or up
to Nov. 1st, 1852. From that date to Feb. 19, ’56, is 3 yrs. 3 m. 19d. Int.
3 yrs $531 54; 3 m $44 29; 19 d §9 385; whole int. $585.18. Total $2357 03

Tho interest at the same rate on the $1400 note after maturity,

Nov. 1,58, 2 y1s 3 m 19 d i3, 2 yrs $280; 3 m $35; 19 d $7 38;
whole int. $322 38. Total 1722 38

$4079 41
$100 paid Aug. 25, 1853. Trom that date to Feb. 19, ’56, is 2

yrs 5 m 25 d. Int for 2 yrs $20 ; 5 m $4 16 ; 25 d,70; whole int.

$24 86. Totul 124 86
$200 paid Oct. 4, ’53. From that date to Feb. 19, ’56. is 2 yrs

4m i5d. Int. for 2 yrs $40; 4 m $6 66; 15 d,83; whole int $47,-

49. Total 247 49
$372 35

Amount due at 10 per cent, Feb. 19, ’56 3707 06
Exoess over a 10 per ot computation, usury, &c. : 394 14

$4101 20
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At a six per cent computation the amount duec on the $17471 85
bond. Feb. 19, ’56, is int $351 09. Total 2122 94
Aud on the $1409 note, int. $193 41. Total - 1593 41
$3716 35
Payments and int out. 343 41
$3372 94
Excess of the $4101 20 over a six per cent computation 728 26
$4101 20

We think that the interest prior to Feb. 19, *56, should be six per cent
on the $1400 note, because it appears that it was not for money actually
loaned, and that the rate should be six on the $1771 85 bond, because
there is no evidence that it was for money loaned. The oath was waived.
The answer is not evidence. When a question is raised the general rule is
thut he who has the affirmative of a fact in issue must prove it. A prima
Jacie case of money actually loaned would undoubtedly have been made by
the usual recital to that effect in the instrument, but in the absence of all
proof he who has the affirmative loses. If, however, the presumption be
that it was for money loaned, because there was a promise to pay ten per
cent it would only continue at that rate up to Feb. 19, 1856. The whole
indebtedness prior to this date was then consolidated and a mortgage made
to secure it with 12 per cent interest thereon. (160) This was undoubtedly
an usurious transaction. At law all interest thereafter was forfeited. By
the rules applicable to this case in Equity we should pay 6 per cent since
Feb. 19, 1856, on what was then due. The amount of the Lighthall notes
Feb. 19, '56, was the int. 1 yr. 5 m. 19 d; int. $121 22, Total $946 22.
We will take this from the ten per cent computation so as to err on the
safe side. We do not, however, waive our right to have this deducted from
the amount at the 6 per cent computation. From $370706 then deduct
$946 22, and let our unfaithful agent keep what he has collected on the
Lighthall notes, move or less. With his habits there is not the slightest
danger that he will suffer by it. The court need not borrow any trouble
on that account. $946 22 from $3707 06 leaves $2760 84.

If this is an honest start and the interest to be allowed thereafter is 6
per ct., (and there can be no equitable rule applicable to this case re[uiring
more,) the rest of our journey is beset with no difficulty. The first stop-

ping place is March 18, ’56. Int. on $2760 84
from Feb. 19, 1856, to March 18, ’56, say 1 m. 13 80
$2774 o4

To this add the amt. of Fisher judgment paid, 750 00

$3524 64



[Brought forward, ]
Int. to March 20, ’56, 2 days, <

Add Reizig’s amount, -
Int. to March 26, 56, 6 days, =

Add Adsit amount, -

Int. to April 2, ’56, 7 d. -
PBeduet payment of April 2, ’56, -
Int. to May 14, ’56, 1 m. 12 d. -
Add Coe amount of May 14, ’56,
Int. to Nov. 11, ’56, 6 m. less 3 d.
Add check on Fisher for Eames,
Int. to Jan. 7, ’57, 2 m. less 4 d
Deduct $1000 of S. & B. down payment,
Tnt. to Feb. 10,57, Im.8d. -
Deduct Snyder down payment, -

Int. to Feb. 19, 57, 9 4, =

Add payment to Eames by Cushman,

Int. to Dec. 10, ’°57, 9 m. 22 d.

Deduct Snyder & Badgley notes then due,

$8524 64

- 1
$3524 75

- 428 50

$3953 25
= 329

$3956 54
- 800 00

$4756 54
= 5 50

$4762 04
- 105 00

$4657 04
= 26 06
$4683 10
- 131 69

$4814 79
- 14204

$4956 83
- 2000 00

$6956 83
- 64 96

$7021 79
- 1000 00

$6021 79
- 33 11

$6054 90
- 831 00

$5223 00
[783] 1566

S ——

$5239 56

- 1060 09

$6200 5;
- 305 V4
§6605 50
- 1433 19

$5171 31
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[Brought forward, ] $5171 31
Int. to July 3, ’58, 6 m. 23 d. - . z 174 31
$5345 62
Deduct Snyder note then due, = = = 955 82

$4389 80

Int. to Nov. 18, ’58, 4 m. 15 d. 2 & 93 76

$4488 56
3 s - i6 17

$4404 73
= = = 16 14

§4420 87
= = = 1563 48

Add the item for repairs, &e.
Int. to Dee. 10. ’58, 22 d. -

Deduct S. & B notes, -

$2856 39

Int. to Jan. 27, ’59 1 m. 17 d. - - - 22 36

$2878 75
- - 69284
$3569 59

- - - 5113

$3621 32
= = 84 80

$3706 12
- 180 85

Add amt. paid Thompson, -

Int, to April 23, ’59, 2 m. 27 d.

Add the $84 80 note, = o

Int. to Feb. 15, ’60 9 m. 22 d. =

$3536 47
Add tax paid Chase $35 40, Wallace $50 and Insurance

$28 10, and the ,70 cents, (last. 3 not exactly accurate,) 114 20

$4000 6’7

Int. to Dec. 5, ’61, 1 yr. 9 m. 18 d. - - 330 00

$4330 67
Deduet $4330 67 from Snyder payments of Dee. 5, ’61,

$4964 34 bal. due compl’t i3 - - - 633 67
It must be recollected bere that Cushman received from Sny-

der 15 per ct. not as of Dec. 9, 61, but semi-annually 5

per ct in advance and L0 at the end of ¢ months ; and he

should account as of these dates, with 6 per cent on the

respective sums so received. This is too long a computa-

tion to print.

Int. on $0633 67 to date of decrec below. Feb. 19, 64, - 83 44

Decree should have been for compl’t for - - - ST 11



9

Upon looking over the above computation one slight error has been dis-
covered. Anitem of int. stated as $15 66 should have been $7 88, and
we have placed the latter sum in brackets above. This would increase the
$T1T 11 to about $725. This should have beeu the amount at least of the
decree below for compl’t on the accounting, and that sum with int. at 6
per cent we claim as the minimum here, to be increased about $500 by
taking $3372 94 and not $8707 06 as the true amount due Feb. 19, ’56,
on the 1771 85 bond on the $1400 rote. We desire to have the decree
here rather than to have the cause remanded, even if we let the question

about the costs in the court below forever remain thera among its unfinished
business.

It appears from the decree (300) and from the exceptions of the defend-
ant to the Master’s report (295) that the result of $4179 18 as the
amount necessary to be pad to redeem (and we would infer some such
erroneous basis in the absence of these statewnents,) was arrived at by
treating the fictitious consideration for the apparent but not real sale of the
farm as the amount of the debt due from Sutphen to Cushman. It has
nothing to do with this matter at all, because the sale wuas nota reality.
The notes were merely furnished to Sutphen in order ‘that he might bor-
row money by pledging them as collateral, and it was not expected that
Cushman should ever pay them. (18, 162, 163.) They were never paid
and taken up by Cushman ; so that the amount paid to take them up can-
not be ascertained by the sums mentioned in the notes- The on'y note
paid and taken up by Cushman at maturity is the one for $1000 sold to
Eames, The theory of the defence on the trial of the issue was that the
deed of Feb. 19, 1856, was an absolute one, and that the consideration was
the discharge of the $4101 20 which Cushman claimed that Sutphen owed
him, and Cushman’s five notes, amounting in the aggregate to $T7950 00,
and that Cushman was to pey two incumbrances on the place amounting in
the aggregate to $1748 80. In all $13 800. (124, 125. The deed, how-
ever, recites the consideration as $14.000. (Record 158, 238. (Considera-
tion not siated in the abstract,) and this theory, which is utterly irrecon-
cilable with that of a mortgage, is so far endeavored to be applied to the
account as to consider the fictitious consideration of the deed the real

amount of the debt from Sutphen to Cushman. These notes have all been
restored to Cushman. (182, 184, 217. He mentions two of tkem as
returned when some of Sutphen’s debts were paid by him prior to March
26, 1856, and before his ink is dry says these same notes were returned

Nov. 11, ’56. It does not seem to have occurred to the defendant that his
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fiction on p. 134 is rendered apparent by his statement on p- 132, that
these two notes of $250 and $1000 had been surrendered eight or ten
months before Nov. 11, ’56. The entries in the books are also false as to
time. (217) The Graham judgment on which the land was sold (281) was
for the old mortgage debt which Cushman assumed to pay. The notes
had been renewed, Cushman as guarantor for Sutphen. (139) Cushman
falsely swears that the debt was his to pay, and that its payment by him
was part of the consideration given by him for the farm. He unblushingly
says that he is responsible for it as an excuse for not having paid it, (182)
and introduces Courtney to prove that becanse he was so responsible it was
proper that ke should charge Sutphen with the amount of'it before he paid
itto him, (253) and unless we have a decision soon we will be stolen out by
a sale of our farm on a judgment rendered on this debt which Cushman
would have paid long ago if the statement by him in his answer had been
true, that he bought the farm for the consideration stated by him. Will
the court in this connection cxamine the evidence of Grow as to the pro-
ceedings in relation to the Swift judgment ? (196)

The defendant, Cushman, brings in all the items of money mentioned in our
statement of the account and claims everything he can then think of, and begs
leave to prove all he can thereafter think of.

He claims all the items in our
statement and his interest on them.

Also witness all those indications of
unserupulous defrauding evinced by claiming the notes for rent. He actu-
ally claims that he has become the owner of our farm and that we owe him
all the rent at $1000 per annum, which has accumulated since be took up
the unassignablo weakly contrived $2770 thing (L35) on the 2Sth of Jan.
1858, (142) now over $6000, together with sundries for which See small
bills. (146, 147). We admire his moderation in relation to interest on the
seed wheat and tax money note for $8460. A disposition like this to
plunder in the sacred name of friendship has never been excelled in deprav-
ity. Never was there such wickedness since Crin killed Abel; never such
untruthfulness since the days of 1Ananias and Sapphira. Does he wish us
to pay him tho amount of the notes he lent us to pledge as collateral too, or
are the latter claimed in lieu of all the former or of part of them, or how is
it? A great deal more might be said on the branch of the case in relation
to the account, but we thing we have said enough. Ifour rate of interest
is right and there are no errors of computation, that is the balance afore-
suid due us. Though the cash advances might, under other circumstances, in
a moral point of view, be treated as money loaned, yet under the circumstan-
ces of this case we think our client justified to claim that they are rather
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money paid, laid out and expended by Cushman for Sutphen’s use, and not
money lent. There is a distinction between the count in a declaration for
money lent, and that for money paid, laid out and expended, and to the
latter the items in this case belong ; but if it was money actually loaned
the agreement for 12 per cent on that aceruing prior to Feb. 19, ’56, and
for 15 per cent on that accruing after would render the transaction usuri-
rious and there would be no valid promise to pay any interest. The equit-
able rule of lawful interest as in the case of no contract about it should be
the rule in this case. The pencil statement of Jan. 1, ’58, (168) notwith-
standing all the usury in the sum of $8568 27 shows that the defendant told
nearly the truth to young Sutphen when he said that after the Snyder &
Badgley notes were paid, it would make them (compl’t and def 't) pretty
near even. (163). It is easy to ascertain how much the usury of the com-
poundings of Nov., ’56, $4179 20. (160) Sometimes called $4180 (258,
134) for arithmetical euphony, and of the $8568 27 of Jan. 1, ’58, would

amount to, but it would be considering too curiously to consider thus”
we cannot dwell.

and

A word or two on the question whether this verdict of the Jjury should
be approved and adopted here and we leave the matter. A verdict of a
Jury is worth something even in a chancery cause, especially on a question
of fact of the kind presented to it here. But we care but little for the
verdict in this court. It had its uses below. On the Bill and answer
alone, without one word of proof, the transactions should be decreed a mort-

mortgage, and on the bill and answer alone the state of the account should

be found about the same as we state it. The bill of exceptions is of really

little use in the case, and the trial by jury is the cause why the record is
incumbered by proof of facts not in controvers

y. All the items properly
belonging to the account are to be found admitt

ed in the pleadings,

If, as stated in the answer, Sutphen bein

19th of Feb.. 1856, made a deed of that date, and if afterwards Cushman
paid other debts for him; and if these debts were not really discharged,
and that they were not is apparent; and if the understanding was that
Sutphen was to pay interest on his said debts to Cushman®  No authority
is required to show that the transaction was a mortgage, though the form
may have been a sale and resale. Some of the circumstances to show it a

mortgage and the attempt to treat it as absolute by Cushman a fraud of
the worst character are as follows :

g indebted to Cushman on the
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The three written statements with Cushman handwriting thereon, (160,
168, 209.) The valuable improvements made by Sutphen since Feb. 19,
’56. (186) The evidence of Charles T. Sutphen as to Cushman’s admis-
sions, (163, 164, 165.) The evidence of Snyder as to Cushman's statement
that he never gave warranty deeds when he held lands that way ; (185)
also that he has heard Cushman speak of the fact that Sutphen owed him,
(185) and that all he wanted was hls money and did not care to whom he
made the deed. (185) The fact that Sutphen wrote the deed from Cushman
to himself, (194) and also the papers for the Badgley purchase. (193) The
claim for insurance since 1856. (295) The fact that Cushman took the
Lighthall notes as collateral security to collect and apply to Sutphen’s
credit. [208] Security for what? credit on what? if Cushman owned the
farm. The language of the receipt for $302 90 [137] shows that the S. &
B. notes were collaterals like the Lighthall notes and the Signor & Chase
note. [145] Is not the $65560 mentioned in Leland’s testimony, which
was puid Dec. 10, 57, in the $8568 27 total of Jan. 1st, ’58. If not, why
not? Why was $14,000 stated in the deed if the actual consideration was
$13 800 ¥ Wy were the $17/1 65 bond and the $1400 note not surren-
dered if satisfied by sale of real estate ? IHow came compl't to pay Cush-
man $105, April 2, ’56, if he did not owe him ? [145] Was Cushman so
poor as to have needed renewals of the Graham mortgage which he as-
sumed to pay, and which Graham discharged when he took the note of
Sutphen guaranteed by Cushman with no other security? Is it not to
be deplored that the judgment rendered on this renewed note should be
satisfied by the sale of the farm which Cushman purchased of us ? Is there
not danger that he may be unable to redeem his farm? Do not your
honors pity him in his misfortunes? Why did he not render his account
to Gray like a man (208) instead of trying to rob an old friend for whose
family he had so much respect (163) and to drive him out naked in his old
age from the Eden of his homestead by his damnable ejectment suit. Your
Honors will pardon us, but we have no patience with such villainy If
earthly Chancellors will not, let the recording angel go up to Heaven’s
chancery with the profane word and it will be blotted out by the tears of
the angel of mercy as was the “by God” of Uncle Toby.

We are not disposed to include among the sins of the defendant (and
they are many) the atrocious ome, that the compl’t having reposed coufi-
dence in him and having conveyed to him his farm to prevent its being
sacrificed before he could pay creditors whom he was striving in good faith
to pay, he for this worthy cause alone will keep it. He sets up no such
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case in his answer. He made no such claim below, and in charity to him
we are disposed to consider the asking of the qualification of the compl’ts
2d instruction, and which was given (274) as the unauthorized act of his
solicitors. The object of the compl’t in deeding his land to Cushman was
by giving security in the manner required by the defendant, to raise the
money to pay his debts, and all the advinces of money made by Cushman
were for that purpose. Cushman desired, in the language of money lend-
ers, to have the staff in his own hands, and he took it by the consent of
compl’t who had only Hobson’s choice in the matter, If he had been dis-
posed to use it to correct our errors, it would have been well enough, but
when ho endeavors in such a Cain like way to knock out the brains of an
old friend, for whose family he has such kind regards, the old friend must
be pardoned for using as much force as is necessary for his defence. The
jury were right in finding that the case was one of a preference of one
creditor with the necessary incidental delay of others, under the 2d instruc-
tion for compl’t (270) and its qualification. (274) There is a growing evil
in this State and perhaps in others, Money loaners adopt the plan of an
absolute deed and a lease back with a clause that lessee shall pay taxes, as
a miserable excuse for nnt listing for taxaticn their loaned money and for
not paying taxes on the real estate so held as security. Whether this was
a motive in this case we cannot tell without examining the Assessor’s books
and other matters in pazs. We would be inclined to think that this
defendant has a genius for accummulating which would render it probable
that this dodge was not unknown to him.

The absolute deed form of security has also been found by experience
to be more convenient for the creditor in case of the death of the debtor.
The deed is often used to silence the claims of widows and orphans who
are under the erroneous impression that their deceased husband and parent
had some interest in the land whereon they resided at the time of his death.

It may be that the defendant intended oun the 19th of Feb., 1856, to
cypher the compl’t out of his farm just by the magical power of unscrupu-—
lous figuring. Consider the farm bought on long time at low rates of
interest. Cast interest on the advances at enormous rates. Charge dis-

count on the notes on account of payment so long before maturity, Make

compl’t give notes for rent, and a few years of time brings about the wicked
consummation. The old friend and the respected family are computed out

of house and home, They are ruined just as Capt. Boabdil proposed to
destroy the army of the enemy, by computation merely.
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Of course our subject is but partialy examined, but enough is enough.
Please give us a righteous decree for atleast $1200, with a reconveyance of
the farm ; and may it be further so decreed that when the old friend shall
have been gathered to his fathers, fictitious claims shall not disturb the
peace of the respected family of the deceased: Do not, we pray your
Honors delay a decision till after the time of redemption (June 1, 1864,)
shall have expired or justice may come “ like pardon after execution.”

GRAY, AVERY & BUSHNELL, and
LELAND & BLANCHARD,

For PUfF in Error.
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