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SueremE CoUrnrt. May Trry A, D. 1838
Tur Curcaco Axp Avrors Ratikoan COMPANY. Appelland, )
VE. :
Javes Tuospesox, Appellee, }
Porxts of APPELLEL

This is an action on the case hrought by the Appellee against the Appellaut.
ta recover the value of a suit of clothes, shirts, stockings, valise, gun, and $700
to $800 in money, which were abstracted from a box while in transit from Au-
vora to Earlville, by the Appellant as a common carrier.

The evidence establishes very clearly, that the Appellant was a comwmon
carrier by Railroad, from Aurora to Earlville; that in January, 1354, as a com-
mon carrier, the Appellant received on its cars at Aurora, to be transported to
Rarlville, 2 boxes and one chest, marked James Thompson, Paw Paw Grove;
that the boxes were in good order when so received; that on their arrival at
Tarlville, one of the boxes was open, that it had been opened one of the boards
was loose; that this box in December previous, was by the Appellee placed on
hoard of the cars at Scranton, Pa., to be forwarded as above; that it contained
then, in addition to the things found in it at Barlville, a valise, in which were
said articles of wearing apparel and money, that it was a new, strong, well-made
and nailed box, and hooped with ivon; that it came to and was shipped from
Aurora in good order, with no board loose; that after its arrival at Earlville, the
servants of the Appellant nailed up the box; that when it was being delivered to
the Appellee, noticing that it had been opened, he in presence of the servants of
the Appellant, caused the contents of the box to be examined; that the gun was
ihere but broken, that the table and bed clothes, dishes, &e. were there, but that
the valise with the wearing apparel and moncy were gone—abstracted.

That the box which came to Earlville open, was the identical box shipped at
Seranton, containing the valise, with the money and apparel, is abundantly
proved by the coincidence as to size, construction, materials, contents, and di-
rection, sworn to by the witnesses, Labar and Woodbridge.

That its contents were the same when received by the Appellant, as when
shipped at Scranton is sufficiently proven by the circumstances, that when ship-
ped at Seranton, the box was strong, new, and firmly nailed, and when it arrived
and was shipped at Aurora, the box was in good order, with no board loose.

1 Gre. Evd. P. 48, §41.

That the judgment of the Cireuit Court, as to the facts in the casc, is confor-
mable toand fully sustained by the evidence, I think there can be no doubt, but
if there were some doubt, or if the evidence were such as would have inelined
this Court to have found for the Appellant, still the judgment cannot be said to
be so palpably against the weight of evidence, as to warrant its reversal on that
account.

Webster et al vs. Vickers, 2 Scam. 295.
Eldridge et al »s. Huntington, 2 Scam. 538.
Harmon et al vs. Thornton, 2 Scam. 351,
Dawson »s. Robbins, 5 Gil. T2.

Sullivan zs. Dolling, 13 Tlla, 85.

The Court did not crr in permitting the witness Harding to state what the
Appellee said at the time Appellee paid him the $300, for two reasons:
1st. Because it appeared there was conversation at same time about land and
oxen, and Appellants had called out a part of the conversation, this gave Appel-
lee the right to the whole of it.
1 Gre. Eve. P. 241 and 2, §201 and 2.



fayrg-38

anl. Because it was a declaration accompanying an act, and =0 connected, a9

to be a part of the Res Grestae.  Th. $108—=4,

Again, the ruling of the Court on that question, could not have prejudiced
the Appellant’s defence, it being palpable, that the finding of the Court on the
facts would have been the same without the answer to the question objected to
as with it, and hence the judgment ought not to be disturbed on that account.

Graham's Practice, 325,

Tt is believed, that the law arising upon the facts, was correctly determined
hy the Court below, and that the judgment ought not to be reversed.

The proof showed the Appellant to be a common carrier, that as such, it re-
ceived the box, and undertook to carry it from Aurora to Earlville, and there de.
liver it with its contents, and that it did not so deliver it.

This T insist renders the Appellant liable for the value of the box, (no matter
what the value of its contents was,) unless the Appellant has shown the loss to
have been occasioned by the act of God or a public enemy, which it is not pre-
tended is shown.

Woods vs. Devine, 13 Ills. 746—T748—9

Riley vs. Horn, 5 Bing. 217, (15 Eng. C. L. 549.)
2 Kent 603. 3 Watts & Seg’t. 25.

Angél on car. Page 287, §282.

The question of notice does not avise in the case, it not being pretended by
the Appellant that it ever gave any vestrieting its liability, or confining its busi-
ness to the carriage of any particular kind of goods.

No information as to the contents or value of the box was asked by the Ap-
pellant at the time of its receipt, and nothing was said in reference to it by the
Appellee.

No marks were on the box misrepresenting its contents.

Under the circumstances then, can the Appellant be relieved from liability
wholly or partially, on account of the contents of the Box?

I think not. Tt waived all objections to the contents and value, by receiving
the box without asking to know the same. It might have known the value if it
desired, and refused to receive the box without knowing, but taking it in charge
voluntarily, without demanding any information, estops it now from making
complaint of its contents and value, and renders it liable.

Riley vs. Horne, 5 Bing. 217, (13 Eng. C. L. 549.)
Phillips vs. Earle, 8 Pick. 182.
Relf vs. Rapp, 3 Watts & Ser’gt 25.
Camden and Amboy Railroad Co., vs. Baldauf, 16 Pens. T8.
Angel on car. §264. 2 Kent 602—3.
Story on Bailments, Page 563, §567.
Walker »s. Jackson, 10 Meeson & Wel. 161 (169.)
CON v (8 %0 _ )1

-

It cannot justly be contended by the appellant, that there was any fraud or
concealment practiced by the appellee with reference to the box or its contents.
The box was an crdinary wooden one, with no marks indicating and no divice
or artifice used disguising its contents, and marked simply James Thompson,
Paw Paw, lls. The appellce made no misrepresentations, and used no artifice

)



to deceive the appellant in reference to the value of the box, and consequently
was guilty of no fraud, and if appellant was deceived, it is a self deception, of
which it cannot complain.

1 Parsons on Contracts, Page 461,  Story on Bailents, §566 and 567.

There was no concealment of the value of the box on the partof the appellee
as the word 1s used in the Law. In one sense, the contents might be regarded
as concealed, because it is by boards nailed together, put out of sight. In this
sense every species of goods in a tight box is concealed, and if the appellant, as
a carrier, is exempt from liability on that account, it would not only be a new
doctrine, but one which would almost entirely discharge it from all liability for
loss of goods. In contemplation of law, concealment signifies an omission to
disclose some fact which a party is bound to communicate. The appellee was
not bound to communicate any knowledge of the contents or value of the box,
and hence, by being silent, cannot be charged with concealment.

4B and Ald. 19, (29,) 5 Bing. 217. 8 Pick. 182
3 W.and 8. 25, 16 Pens. 78, 2 Kent, 603.

Story on Bail. 8. 567. 10 M. and V. 161.

TIE

Where the carrier has given notice that he will not be liable for parcels of
value over a certain sum, unless informed of the value, and freight paid accord-
ingly, and a party aware of the notice, delivers a parcel to him and states its
value at $10 when it is $1,000, and the parcel is lost, the carrier would not be
liable, because of the concealment of the value, and it is in this sense the word
is used. See English cases above cited.

The objection that the appellant was not a carrier of Bank Bills, is it is con-
ceived without force. The company being shown to be a common carrier, are
presumed to carry all goods and chattels which it had room to carry, and that
it had room to carry this box is certain, from the fact that it did.

L Parsons on Contracts, 648—9.
5 Bing. 217.
9

Story on Bailment, S. 529.
§

The charter makes the company as much a common carrier of Bank Bills as
of lace, ribbons, silks, cashmier shawls, &e., and it certainly cannot say it is not
a carrier of these, and liable for the loss of the same. The value of the article
does not determine whether it is a thing which a common carrier has undertaken
to convey, is liable for its loss.

4 B. and Ald. 19, (opinion of Best.)

~ Bank Bills are goods, at any rate, they are embraced in the words, goods and
chattels.
Sewall vs. Allen, 2 Wend. 327.
43 “ @ & 335.

(Chancellor Walworth’s opinion, by far the ablest.)



Handy vs. Dobbin, 12 Johns. 220,
Chane vso Freese, 1 Hare. 300.
Dolby vs. Milling, 3 Humph. 4357

i1 Missouri, 229,

g e

The appellant relies upon the case of Sewall vs. Allen, 6 Wend. 335, as show-
ing that Bank Bills are not “goods.”” The case fairly considered, does not so
determine, the decision is mainly upon the ground, that the money was deliver-
ed to the Captain of the boat as a personal trust, and not to the company, and
so of the case in 16 Missouri. :

But the reasoning of the Supreme Court in Sewall vs. Allen, 2 Wend. 327,
and of Chancellor Walworth in same case, in 6 Wend. 335, sustaining the posi-
tion, that Bank Bills are goods, is unanswerable and much stronger than the
special pleading of the Senators.

Again, the appellant is liable upon the general principle, that it has been
guilty of negligence in not carrying and delivering the box safely, or showing the
manner of the loss of the contents, it must have been stolen by its servants.

16 Pena. 78. 5 Bing. 217. Augel on ear. 8. 202.
N s $

¢4 £ A
W S, LW

8. WILCOX, Attorney for Appellee.



" MITGOY viouned (or yhbepec:

1Q womy 13" D pwE 3pi- yelo) or ow ' sy
WEUUEL Of [PC [022.0f (U6 COBenE ) 2} PTAG POGIF BLOIN PA 1f2 BCLACU(w
Sk of veBpBeues 1w op codu® s qejiresint gpe pox ewgela’ ox spoarst ipe
VEein® tpo sbbeyrny 1 puppe abos (pe Tonenyy wn.wuamwmo. iPoe 10 pe posn
i

mvﬁnn& brewgmR of {PS QSUTIOLE
s1of’ ppep puBE B2 916 moaqm. 1% GUSURACLEDS ﬂ.m Baﬂu erouler spay 33 .
. S0 of Qpevcapos k_.ﬁk,hﬁﬁ W azie CFaet 19 O pend 229" emrennml ips boe-

.M_.ranvﬂ gﬁ gmgﬁﬂa %5»&»% ”krgqg?&w.hw

‘goee wor
a kveq.m w.mbu

13 Areome g5h- R e,
::wmw 1% gripmet 3 e ;... .
¥ - u.::., i Firsset | oppeas B0 ®s & i ;
W B 5,
.Z::p\ e f:w_ﬁm& m.u ..—:m:m... J.ui_ m e " / r :

T il



d%%f/ 0/6?/ uuw X ’ o , 09 o4
: / Q%ué}xwwu - éﬂﬁ%ouﬂl‘ - . ;/4/ I %AW /4 / /
Tt 5/ A e A S i /
/{0(/4,12/ / O(,Mc A P y ¢ E 6//*“/;4% /zJLM
(43 1@/ %;%/ / = g /
3 ﬁﬂ/mu 3 L&'HU/W v,. )Qﬂ w‘ /JM/(LM Qj/hafb

A%M 7% Q/Zm Caec /7 Iy /{@ @»i-&,du/@@
mﬁﬁawm/M,@M e

 Chicags MW7 — /bl
2fllus QG —



%
3 S

g

& A% T <

S




Svereyr Covrr. My Tery A. D. 1858,
Tiue Curcaco axp Avrora Rarnroap Compaxy, Appellant, |
VS, -
Jayes Tuoarsox, Appellee, J
PorNts or APPELLEE.

This is an action on the case brought by the Appellee against the Appellant.
to recover the value of a suit of clothes, shirts, stockings, valise, gun, and $700
to $800 in money, which were abstracted from a box while in transit from. Au-
rora to Earlville, by the Appellant as a common carrier.

The evidence establishes very clearly, that the Appellant was a common
carrier by Railroad, from Aurora to Earlville; thiat in January, 1354, as a com-
mon carrier, the Appellant received on its cars at Aurora, to be transported to
Sarlville, 2 boxes and one chest, marked James Thompson, Paw Paw Grove;
that the hoxes were in good order when so received; that on their arrival at
Earlville, one of the boxes was open, that it had been opened one of the boards
was loose; that this box in December previous, was by the Appellee placed on
hoard of the cars at Scranton, Pa., to be forwarded as above; that it contained
then, in addition to the things found in it at Earlville, a valise, in which were
said articles of wearing apparel and money, that it was a new, strong, well-made
and nailed box, and hooped with iron; that it came to and was shipped from
Aurora in good order, with no board loose; that after its arrival at Earlville, the
servants of the Appellant nailed up the box; that when it was being delivered to
the Appellee, noticing that it had been opened, he in presence of the servants of
the Appellant, caused the contents of the box to be examined; that the gun was
there but broken, that the table and bed clothes, dishes, &e. were there, but that
the valise with the wearing apparel and money were gone—abstracted.

That the box which came to Earlville open, was the identical box shipped at
Scranton, containing the valise, with the money and apparel, is abundantly
proved by the coincidence as to size, construction, materials, contents, and di-
rection, sworn to by the witnesses, Labar and Woodbridge.

That its contents were the same when received by the Appellant, as when
shipped at Scranton is sufliciently proven by the circumstances, that when ship-
ped at Scranton, the box was strong, new, and firmly nailed, and when it arrived
and was shipped at Aurora, the box was in good order, with no board loose.

1 Gre. Evd. P. 48, §41.

That the judgment of the Circuit Court, as to the facts in the case, is confor-
mable to and fully sustained by the evidence, I think therecan be no doubt, but
if there were some doubt, or if the evidence were such as would have inclined
shis Court to have found for the Appellant, still the judgment cannot be said to
beé so palpably against the weight of evidence, as to warrant its reversal on that
account.

Webster ct al vs. Vickers, 2 Scam. 295.

Eldridge et al »s. Huntington, 2 Scam. 538.

Harmon et al »s. Thornton, 2 Scam. 351.

Dawson »s. Robbins, 5 Gil. 72.

Sullivan #s. Dollins, 13 Tlls. 85. -

The Court did not err in permitting the witness Harding to state what the
Appellee said at the time Appellee paid him the $300, for two reasons:
1st. Because it appearcd there was conversation at same time about land and
oxen, and Appellants had called out a part of the conversation, this gave Appel-
lee the right to the whole of it.
1 Gre. Eve. P. 241 and 2, §201 and 2.
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9nd.  Becanse it was a declaration accompanying an act, and 2o connected. as
to be a part of the Res Gestae:  Ih, §108—4,

Again, the ruling of the Court on that question, could not have prejudiced
the Appellant’s defence, it being palpable, that the finding of the Court on the
facts would have been the same without the answer to the question objected to
as with it, and hence the judgment ought not to be disturbed on that account.

Graham’s Practice, 325.

Tt is believed, that the law arising upon the facts, was correctly determined
by the Court below, and that the judgment ought not to be reversed.

The proof showed the Appellant to be a common carrier, that as such, it re-
ceived the box, and undertook to carry it from Aurora to Earlville, and there de-
liver it with its contents, and that it did not so deliver it. )

This I insist renders the Appellant liable for the value of the box, (no matter
what the value of its contents was,) unless the Appellant has shown the loss to
have been occasioned by the act of God or a public enemy, which it is not pre-
tended is shown.

Woods vs. Devine, 13 Ills, 746—748—9

Riley vs. Horn, 5 Bing. 217, (15 Eng. C. L. 549.)
2 Kent 603, 3 Watts & Seg’t. 25.

Angel on car. Page 287, §282.

The question of notice does not arise in the case, it not being pretended by
the Appellant that it ever gave any restricting its liability, or confining its busi-
ness to the carriage of any particular kind of goods.

No information as to the contents or value of the box was asked by the Ap-
pellant at the time of its receipt, and nothing was said in reference to it by the
Appellee.

No marks were on the box misrepresenting its contents.

Under the circumstances then, can the Appellant be relieved from liability
wholly or partially, on account of the contents of the Box?

I think not. It waived all objections to the contents and value, by receiving
the box without asking to know the same. It might have known the value if it
desired, and refused to receive the box without knowing, but taking it in charge
voluntarily, without demanding any information, estops it now from making
complaint of its contents and value, and renders it liable.

Riley vs. Horne, 5 Bing. 217, (13 Eng. C. L. 549.)

Phillips vs. Earle, 8 Pick. 182,

Relf vs. Rapp, 3 Watts & Ser’gt 25.

Camden and Amboy Railroad Co., vs. Baldauf, 16 Pens, 78.
Angel on car. §264. 2 Kent 602—3.

Story on Bailments, Page 563, §567.

Walker vs. Jackson, 10 Meeson & Wel. 161 (169.)

i ai gi 1 Ban hJ oL 42

&

It cannot justly be contended by the appellant, that there was any fraud or
concealment practiced by the appellee with reference to the box or its contents.
The box was an ordinary wooden one, with no marks indicating and no divice
or artifice used disguising its contents, and marked simply James Thompson,
Paw Paw, Ills, The appellee made no misrepresentations, and used no artifice



to deceive the appellant i in reference to the \a ue of the hox, and conaequent]v
was mulb) of no frand, and i Appellant was “deceiv cd it is a self deception, of

which it cannot complain.
1 Parsons on Contracts, Page 461. Story on Bailments, §566 and 567.

There was no econcealment of the value of the box on the partof the appeliee
as the word is used in the Law. 1In one sense, the contents might be regarded
as concealed, because it is by boards nailed together, put out of sight. In this
sense every species of goods in a tight box is concealed, and if the appellant, as
a carrier, is exempt from liability on that account, it would not only be a new
doctrine, but one which would almost entirely discharge it from all liability for
loss of goods. In contemplation of law, concealment signifies an omission to
disclose some fact which a party is bound to communicate. The appellee was
not bound to communicate any knowledge of the contents or value of the hox,
and hence, by being silent, cannot be charged with concealment.

4 B and Ald. 19, (29,) b Bing. 217. 8 Pick. 182.
3 W.and 8. 25. 16 Pens. 78. 2 Kent, 603.
Story on Bail. 8. 567. 10 M. and W. 161.

& Pl 7 & s

Where the carrier has given notice that he will not be liable for parcels of
value over a certain sum, unless informed of the value, and freight paid accord-
ingly, and a party aware of the notice, delivers a parcel to him and states its
value at $10 when it is $1,000, and the parcel is lost, the carrier would not be
liable, because of the concealment of the value, and it is in this sense the word
is used. See English cases above cited.

The objection that the appellant was not a carrier of Bank Bills, is it is con-
ceived without force. The company being shown to be a common carrier, are
presumed to carry all goods and chattels which it had room to carry, and that
it had room to carry this box is certain, from the fact that it did.

1 Parsons on Contracts, 648—9,
5 Bing. 217.

Story on Ballment S. 529.

The charter makes the company as much a common carrier of Bank Bills as
of lace, ribbons, silks, cashmier shawls, &c., and it certainly cannot say it is not
a carrier of these, and liable for the loss of the same. The value of the article
does not determine whether it is a thing which a common carrier has undertaken
to convey, is liable for is loss.

4 B. and Ald. 19, (opinion of Best.)

Bank Bills are goods, at any rate, they are embraced in the Words, goods and

chattels. ItV Tl  Prwa
~Sewall vs. Allen, 2 Wend 327. it
% « 6 « 335, S54

(Chancellor Walworth’s opinion, by far the ablest. )



Handy vs. Dobbin, 12 Johus. 220

thane ve. Freese, 1 Harve. 305, 0+ =~
Dolby vs. Milling, 3 Huamph. 437,

11 Migsouri, 224,

The appellant relies upon the case of Sewall vs. Allen, 6 Wend. 335, as show-
ing that Bank Bills are not “goods.” The case fairly considered, does not so
determine, the decision is mainly upon the ground, that the money was deliver-
ed to the Captain of the boat as a personal trust, and not to the company, and
50 of the case in 16 Missouri.

But the reasoning of the Supreme Court in Sewall vs. Allen, 2 Wend. 327,
and of Chancellor Walworth in same case, in 6 Wend. 335, sustaining the posi-
tion, that Bank Bills are goods, is unanswerable and much stronger than the
special pleading of the Senators.

Again, the appellant is liable upon the general principle, that it has been
guilty of negligence in not carrying and delivering the box safely, or showing the
manner of the loss of the contents, it must have been stolen by its servants.

16 Pena. 78. 5 Bing. 217. Augel on car.

10 Cuvunmg 2

ey

S. 202.

S. WILCOX, Attorney for Appellee.
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