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SUPREME COURT OF ILLINOIS.

April Ferm. H. D. 1803,

ELTON C. CROPPER, et ux.,
ADS

PRESTON WING. J

ERROR TO ROCK ISLAND.

Points and Authorities for Defendants.

1.

Defendant’s Homestead Right, was not affected by the Mortgage, or

Decree of foreclosure.

Walters v The People, 18, Ill., 199.
Kitchell v Purgwin, et ux., 21, Ill., 40.
Vanzant v Vanzant, 23, I11.; 540.
Green v Marks, et al., 25, Ill., 22%.
Deere v Chapman, 25, Ibid, 612.
Smith v Mark, 26, Ill., 155.
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SUPREME COURT OF [LLINOIS,

APRIL TERM, 1863.

—D e D S

PRESTON WING, Plaintift in Error, 3
V8. VT "m ac Te v T N
EL’_‘L‘ON C. CROI)PEIL ﬂl)(l = SRROR TO :R.O(']\ IbL.‘\A\D CIRCLJIT (JOURT.

MARY E. CROPPER, Defendants in Error.

A SRR AR @ R R @GR D
( i August 4th, 1859, the Plaintiff in error filed his bill in chancery against Elton C. Cropper .

and Mary 1. Cropper, his wife, for the foreclosure of a mortgage excecuted by said Defendants
to said Plaintiff, July 29th, 1856, on the west half of the east halt of Lot No. Nine (9), in
Block No: Three (3), in Spencer & Case’s addition to the city of Rock Island, to secure pay-

ment of a promissory note made by said Elton C. Cropper to said Plaintiff, dated July 29th,

1856, for $575.00.

O-— /ﬂ) A copy of the mortgage is annexed to the bill. By the terms thereof, said Cropper and
wife convey the mortgaged premises, by the above description, in fee to the Plaintiff; with
covenant of warranty, conditioned to be void on payment of said promissory note. It was
acknowledged the same day by Cropper and wife, in . the proper form for relinquishment of
dower, and duly rccorded. The mortgage contains no express release of, or allusion to the
right of homestead.

()_2) A writ of summons to answer the bill was sued out the same day, and returned August
15th, 1859, by the Sherift of Rock Island county, personally served on that day on both
Defendants, Cropper and wife.

//// — 07 At the September term, 1859, of the Court below, on the 5th of October, a decree of fore-
closure and sale was rendered against Defendants for the sum of $699.58, by default, Defend-
ants laving failed to appear or answer the bill. The decree directed that in default of payment

within ten days, the mortgaged property was to be sold by a master in chancery to satisfy the

. decree.
CZJ — <2 }) December 8th, 1859, the master’s report of sale was filed, reporting a sale of the mort-
oaced premises to the complainant, November 21, 1859, for $731.70.




/31// At the May term, 1861, (May 15th,) Plaintiff filed his motion that Defendant, lton C.
Cropper, be ordered to pay the taxes and costs named in the following affidavit of Charles IL.
Reed, before setting aside the sale; and also objecting to the sale being set aside, although said
Cropper should pay said costs and taxes. The following affidavits were filed in support of

said motion:
Of Charles 1. Reed, one of Plaintift’s solicitors, deposing to the payment by him for
Plaintiff, since the filing of the bill, of 850 costs in the suit, and $48.12 taxes on the mort-
gaged property for 1857 and 1858 that, as deponent believes, Defendant Cropper has no
property out of which said costs and taxes can be collected ; and that said Cropper has not

paid said costs or taxes.
/jjj . Of William B. Seymour, deposing that he was collector of taxes for Rock Island town-
; ship for 1858, and that Defendant Cropper paid him no taxes on the premises in question for

that year.
/3 // Of L. Cook, deposing that he was County Treasurer for 1858 and 1859, and collected as
such the taxes tor 1857 and 1858 ; that Defendant Cropper did not pay to deponent, and never
has paid, to the best of deponent’s knowledge and belief, the State and county taxes for 1857
and 1858 upon said premises. A
/JJ// Of A. L. Wait, deposing that he was elected County "I'reasurer in 1859, and still held
“ the office ; that Charles II. Reed, for Preston Wing, paid him the State and county taxes for
1857 and 1858 on said premises ; that Defendant, Cropper, never paid deponent said taxes.
(3’ X/ - Of Joseph Conet, deposing that he has been clerk of the county since 1854; that
Defendant, -Cropper, never paid him any taxes on said premises.
/ S / / Defendants filed affidavit of deponent, E. C. Cropper, deposing that he had paid all the
taxes on the premises during all the years of his residence thereon, except for 1859.
ﬂzﬂ/ At the same term, (May 15, 1861,) said motion to sct aside the sale came on for hearing,
.. and was sustained by the Court, and the sale set aside. Plaintiff excepted, and on the 17th of
AZ e #d/ May, 1861, filed a bill of exceptions to said decision, duly signed by the Judge.

Plaintiff brings error, and assigns the granting of said motion to set aside the sale,

as Crror.

CHARLES . PUTNAMN, and
A, WEBSTER, Zlaintifs Attorneys.
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SUPREME COURT OF ILLINOLS.

APRIL TERM, 1863.

PRESTON WING, Plaintiff in Error, 1
'S I
ELTON C. CROPPI\?‘E and I} Trror To Rock Isnanp Circurr Court.

MARY E. CROPPER, Defendants in Error.

L ——l & T ¢ C—

ABSTRACT OF RECORD.

August 4th, 1859, the Plaintiff in error filed his bill in chancery against Elton C. Cropper
and Mary . Cropper, his wife, for the foreclosure of a mortgage executed by said Defendants
to said Plaintiff, July 29th, 1856, on the west half of the east half of Lot No. Nine (9), in
Block No. Three (3), in Spencer & Case’s addition to the city of Rock Island, to secure pay-
ment of a promissory note made by said Elton C. Cropper to said Plaintiff, dated July 29th,

1856, for $575.00.

(7"—/4 A copy of the mortgage is annexed to the bill. By the terms thereof, said Cropper and-

2)

wite convey the mortgaged premises, by the above description, in fee to the Plaintift, with
covenant of warranty, conditioned to be void on payment of said promissory note. It was
acknowledged the same day Dby Cropper and wife, in the proper form for relinquishment of
dower, and duly recorded. The mortgage contains no express release of, or allusion to the
right of homestead.

A writ of summons to answer the bill was sued out the same day, and returned August
15th, 1859, by the Sheriff of Rock Island county, personally served on that day on both

Defendants, Cropper and wife. .

(/ 4 -—/{) At the September term, 1859, of the Court below, on the 5th of October, a decree of fore-

(23-2))

&

(27 —37)

(Fi= 23)

closure and sale was rendered against Defendants for the sum of $699.58, by default, Defend-
ants having failed to appear or answer the bill. The decree directed that in default of payment
within ten days, the mortgaged property was to be sold by a master in chancery to satisfy the
decree. ‘

December 8th, 1859, the master’s report of sale was filed, reporting a sale of the mort-
gaged premises to the complainant, November 21, 1859, for $731.70.

At the January term, 1861, (Jan. 29th,) Defendants Cropper and wife appeared and filed

their motion that the sale and master’s report thereof be set aside, ¢ because, at the time of the
rendering of said decree, and at the time of the sale of said land, as aforesaid, the said land was
exempt by law from levy and forced sale under any process or order from any Court of law or
equity in this State.”
They also filed, in support of said motion, the affidavit of said Iilton C. Cropper, setting
forth that he became the owner of said mortgaged premises about the year 1852, and continued
to be such owner to the date of the mortgage; that at said date, he was (and ever since has
been) a houscholder, having a family, consisting of his wife and three children ; that, at the
date of the mortgage, long before and ever since, there was a dwelling house on said mortgaged
premises, occupied by said deponent and his family as a homestead; that the mortgage debt
was contracted after July 4th, 1851, and was not incurred for the purchase or improvement of
the mortgaged premises ; that deponent has never waived or released his right of homestead
exemption ; that he has never conveyed or incumbered said premises otherwise than by said
mortgage.

The affidavits of William Kale and William Bell were also filed, deposing to the existence
of a dwelling house on said premises, and the occupancy of the same as a residence by said

Cropper and his family.



[J/// At the May term, 1861, (May 15th,) Plaintift filed his motion that Defendant, Elton C.
Cropper, be ordered to pay the taxes and costs named in thie following affidavit of Charles .
Reed, before setting aside the sale; and also objecting to the sale being set aside, although said
Cropper should pay said costs and taxes. The following affidavits were filed in support of
said motion:

Of Charles 1I. Reed, one of Plaintiff’s solicitors, deposing to the payment by him for

Plaintiff, since the filing of the bill, of $50 costs in the suit, and $48.12 taxes on the mort-
gaged property for 1857 and 1858 ; that, as deponent believes, Defendant Cropper has no
property out of which said costs and taxes can be collected ; and that said Cropper has not
paid said costs or taxes.

(J.fj Of William B. Seymour, deposing that he was collector of taxes for Rock Island town-
ship for 1858, and that Defendant Cropper paid him no taxes on the premises in question for
that year.

(j{/ Of L. Cook, deposing that he was County Treasurer for 1858 and 1859, and collected as
such the taxes tor 1857 and 1858 ; that Defendant Cropper did not pay to deponent, and never
has paid, to the best of deponent’s knowledge and belief, the State and county taxes for 1857
and 1858 upon said premises.

/j}/ Of A. L. Wait, deposing that he was elected County I'reasurer in 1859, and still held
the office ; that Charles I Reed, for Preston Wing, paid him the State and county taxes for
1857 and 1858 on said premises ; that Defendant, Cropper, never paid deponent said taxes.

(Jf/ Of Joseph Conet, deposing that he has been clerk of the county since 1854; that
Defendant, Cropper, never paid him any taxes on said premises.

( J’; / Defendants filed aflidavit of deponent, I&. C. Cropper, deposing that he had paid all the
taxes on the premises during all the years of his residence thereon, except for 1859.

(‘,2___0} At the same term, (May 15, 1861,) said motion to set aside the sale came on for hearing,
and was sustained by the Court, and the sale sct aside. Plaintiff excepted, and on the 17th of

(23 -‘1/0) May, 1861, filed a bill of exceptions to said decision, duly signed by the Judge.
Plaintiff brings error, and assigns the granting of said motion to set aside the sale,

as crror.

CHARLES I. PUTNAM, and
A. WEBSTER, Plaintiff*s Attorneys.
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- SUPREME  COURT OF ILLINOLS.

APRIL TERM, 1863.

1 — ¢ D>+

PRESTON WING, Plaintiff in Irror, )

|

V8. . 2 D " ' LAN TIT TRT.
ELTON C. CROPPER and I}Lmzou 10 Rock Isnanp Circurr CouRrr.
MARY E. CROPPER, Defendants in Error. j

— > D> ¢

(7 By August 4th, 1859, the Plaintift in error filed his bill in chancery against Elton C. Cropper
and Mary I. Cropper, his wife, for the foreclosure of a mortgage executed by said Defendants
to said Plaintiff, July 29th, 1856, on the west half of the cast half of Lot No. Nine (9), in
Block No. Three (3), in Spencer & Case’s addition to the city of Rock Island, to secure pay-
ment of a promissory notc made by said Elton C. Cropper to said Plaintiff, dated July 29th,
1856, tor $575.00.

(7 —/4 A copy of the mortgage is annexed to the bill. By the terms thereof, said Cropper and
wife convey the mortgaged premises, by the above description, in fee to the Plaintiff;, with
covenant of warranty, conditioned to be void on payment of said prowissory note. It was
acknowledged the same day by Cropper and wife, in the proper form for relinquishment of
dower, and duly recorded. The mortgage contains no express release of, or allusion to the
right of homestead.

//,?, A writ of summons to answer the bill was sued out the same day, and returned August
15th, 1859, by the Sherift of Rock Island county, personally served on that day on both
Defendants, Cropper and wife.

{ "l — /o// At the September term, _1859, of the Court below, on the 5th of October, a decree of fore-
closure and sale was rendered against Defendants for the sum of $699.58, by default, Defend-
ants having failed to appear or answer the bill. The decree directed that in default of payment
within ten days, the mortgaged property was to be sold by a master in chancery to satisfy the
decree. .

( 23 —-.Z] ) December Sth, 1859, the master’s report of sale was filed, reporting a sale of the mort-
gaged premises to the complainant, November 21, 1859, for $731.70.

( 9.5 / At the January term, 1861, (Jan. 29th,) Defendants Cropper and wife appeared and filed
their motion that the sale and master’s report thereof be set aside, ¢ because, at the time of the
rendering of said decree, and at the time of the sale of said land, as aforesaid, the said land was
exempt by law from levy and forced sale under any process or order from any Court of law or
equity in this State.”

( 27 __J// They also filed, in support of said motion, the affidavit of said Elton C. Cropper, sctting
forth that he became the owner of said mortgaged premises about the year 1852, and continued
to be such owner to the date of the mortgage; that at said date, he was (and ever since has
been) a householder, having a family, consisting of his wite and three children ; that, at the
date of the mortgage, long before and ever since, there was a dwelling house on said mortgaged
premises, occupied by said deponent and his family as a homestead; that the mortgage debt
was contracted after July 4th, 1851, and was not incurred for the plirchase or improvement of
the mortgaged premises ; that deponent has never waived or released his right of homestead
exemption ; that he has never conveyed or incumbered said premises otherwise than by said
mortgage.

( 2/—37 j The affidavits of William Kale and William Bell were also filed, deposing to the existence
of a dwelling house on said premises, and the occupancy of the same as a residence by said
Cropper and his family.



(j” At the May term, 1861, (May 15th,) Plaintift filed his motion that Defendant, ¥lton C.
Cropper, be ordered to pay the taxes and costs named in the following affidavit of Charles II.
Reed, before setting aside the sale; and also objecting to the sale being set aside, although said
Cropper should pay said costs and taxes. The following affidavits were filed in support of
said motion :

Of Charles IT. Reed, one of Plaintiff’s solicitors, deposing to the payment by him for
Plaintiff, since the filing of the bill, of $50 costs in the suit, and $48.12 taxes on the mort-
gaged property for 1857 and 1858; that, as deponent believes, Defendant Cropper has no
property out of which said costs and taxes can be collected ; and that said Cropper has not
paid said costs or taxes.

(jjj Of William B. Seymour, deposing that he was collector of taxes for Rock Island town-
ship for 1858, and that Defendant Cropper paid him no taxes on the premises in question for
that year.

/JJ// Of L. Cook, deposing that he was County Treasurer for 1858 and 1859, and collected as
such the taxes tor 1857 and 1858 ; that Defendant Cropper did not pay to deponent, and never
has paid, to the best of deponent’s knowledge and belief, the State and county taxes for 1857
and 1858 upon said premises.

/j// Of A. L. Wait, deposing that he was elected County I'reasurer in 1859, and still held
the office ; that Charles II. Reed, for Preston Wing, paid him the State and county taxes for
1857 and 1858 on said premises ; that Defendant, Cropper, never paid deponent said taxes.

/32/ Of Joseph Conet, deposing that he has been clerk of the county since 1854; that

Defendant, Cropper, never paid him any taxes on said premises.
) pper,

K] 7/ Defendants filed aftidavit of deponent, I5. C. Cropper, deposing that he had paid all the
taxes on the premises during all the years of his residence thercon, except for 1859.
/,2/// At the same term, (May 15, 1861,) said motion to set aside the sale came on for hearing,

and was sustained by the Court, and the sale sct aside.  Plaintiff excepted, and on the 17th of
/0243 — 4/0/ May, 1861, filed a bill of exceptions to said decision, duly signed by the Judge.
Plaintiff brings error, and assigns the granting of said motion to set aside the sale,

as error.

CHARLES E. PUTNAM, and
A. WEBSTER, ZPlaintif’s Attorneys.
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SUPREME COURT OF ILLINOIS.

April Ferm. A B. 1863,

ELTON C. CROPPER, et ux.,
ADS

PRESTON WING. J

ERROR TO ROCK ISLAND.

D P S —

Points and Authorities for Defendants.

It

Defendant’s Homestead Right, was not affected by the Mortgage, or
Decree of foreclosure.

Walters v The People, 18, Ili., 199.
Kitchell v Purgwin, et ux., 21, Ill., 40.
Vanzant v Vanzant, 23, 11]., 540.
Green v Marks, et al., 25, Ill., 22%.
Deere v Chapman, 25, Ibid, 612.
Smith v Mark, 26, Ill., 155.
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SUPREME COURT OF ILLINOILS.
- Al Germ. A B. 18 03.

ELTON C. CROPPER, et ux.,
ADS

PRESTON WING. J

, ERROR TO ROCK ISLAND.

Points and Authorities for Defendants.

1L

Defendant’s Homestead Right, was not affected by the Mortgage, or
g b o L bt =}

Decree of foreclosure.

Walters v The People, 18, Ili., 199.
Kitchell v Purgwin, et ux., 21, Ill., 40.
Vanzant v Vanzant, 23, 111., 540.
Green v Marks, et al., 25, Ill., 222.
Deere v Chapman, 25, Ibid, 612.
Smith v Mark, 26, Ill., 155.
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STATE OF ILLINOIS, T e i ok
STPREME CoTRrr. = B Loyl of the State of YNinsis,

To the Sheriff of %ﬁ-{/f/ (Z@ZM County, GREETING :
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