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1.

This was an action at Common Law for Slander. The charge in each count
of the declaration is that the defendant spoke certain words, meaning and in.
tending thereby to impute the crime of perjury to the plaintiff,

The evidence adduced by the plaintiff below, shows that there was a judicial
proceeding, in which appellee testified as a witness, on the 5th of November,
1857. On the 13th of the same month the parties met, and appellant then
charged that appellec had sworn falsely in his testimony on the 5th, and pointed
out that portion of the testimony of the appellee, which he chavacterized as
false. The proof is, that at the trial on the 5th, appellee was prosecuting wit-
ness on a charge against appellant for an assault upon him with a deadly
weapon. The assault was charged to have been made on the same day.—
Mr. Burcherd, counsel for appellant, in that proceeding, at his suggestion
asked the witness (appellee) if he had not spoken to appellant in the street pre-
vious to the day of the alleged assault, and called his attention to a certain time
and place before the day of the assault. The witness replied that he had not.

On the 13th appellant was speaking in reference to the trial on the 5th, and
said that appellee had sworn falsely, and went on to state iz what he had sworn
falsely, that he had sworn that he had not spoken to him before that time, which
was false—and he could prove it by his own daughter.

In that proceeding, which was a trial on a complaint of an assault with a
deadly weapon, it was obviously immaterial to the issue pending, whether the
prosecuting witness had or had not spoken to the defendant previous to that
day.

Such proof would be no defense, and it is inadmissible in mitigation of dam-
ages for an assault.

Lee v. Wolsey, 19 John., 819.
Rawlings v. Commonwealth,} Leigh R., 581.

No words will justify an assault.
Wharton Am. Crim. Law, 4th ed. § 1253,
State v. Wood, 1 Day, 351.
Wharton, § 970. \
Ib. § 1242.



1 Hawk C. 61, p. 110.
3 Greenleaf Ev. §§ 61 and 64, p. 65, 67.
1 Phil. Ev. 4th Am, Ed., 748, note.

In this case, in order to maintain the plaintiff’s action, it was requisite that
the proof should show that the testimony charged to be false was material to

the issue in the case when it was given.
Darling v. Banks, 14 I11. 48.

In an action for words which may be understood to convey a charge either of
felony or fraud, although they would be actionable in the latter sense, as well
as the former, if the declaration contain an inuendo that the defendant thereby
meant to impute felony to the defendant, this must be made out in evidence,

d 3 Phil. Ev. 4th Am. Ed. 559.
Smith v. Cary, 3 Campb. N. P. C., 461.
Oldham v. Peake, 2 Bl. R., 959.
Black v. Holmes, Fox & Smith, Ir. Rép.,39.

The allegata and probate must agree.
Hicks v. Rising, 24 111., 566.
Sherman v. Blackman, 1b., 350.

The immateriality of the testimony was clearly established by the evidence,
and the action cannot be maintained.

In the case of Darling v. Banks, 14 1ll., 48, the Court say. *This action
was not brought under the statute which declares it to be actionable to charge
another with false swearing, without reference to a judicial proceeding. The
declaration alleged that the words were spoken concerning the testitnony given
by the plaintiff on the trial of a certain cause, and that the defendant thereby
intended to charge him with the commission of the crime of perjury. The case
must therefore be considered with reference to the common law, and irrespee-
tive of the statute. To constitute the offence of perjury, a party must swear
falsely respecting a fact material to the issue. If he swear falsely as to an im-
material matter, he is not guilty of perjury. It is actionable to chdrge a wit-
ness with swearing falsely upon a material point, and the party making the
charge can only excuse himself by showing that the witness was guilty of per-
jury. The justification must be as broad as the charge. The sume strictness is
required in establishing a justification as in sustaining a prosecution for perjury.
But if the charge was made in reference to a particular portion of the witnesses’
testimony, the question of its materiality is left open for investigation ; and if
it turns out that the testimony was wholly immaterial, the words are not
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actionable, and the suit cannot be maintained, (oiting Crookskank v. Gray,
20 Johns, 344 ; Ross v. Rouse, 1 Wend., 475). In such case the defendant may
show, under the general issue, that the testimony to which the charge was ap-
plied, was immaterial, and, therefore, that he did not impute the crime of per-
jury to the witness,” (citing Sibley v. Marsh, 7 Pick., 38; Coonjv. Robinson, 3
Barbour S. C., 625). And in this case judgment was reversed, because the evi-
dence did not authorize the verdict.

Vs Sorttloe v Sl [ Jotrer Cati 277

There were two new trials of this cause in the Court below. After the first
trial the plaintiff filed an additional or 4th count to his declaration, charging
that defendant spoke the words with intent to accuse the plaintiff of false swear-
ing. To this count the defendant pleaded in justification that the testimony was
false, &c., (page 39 to 44 of the record.) but plaintiff then entered nolle prose-
gqui to his fourth count. The defendant could plead the truth in justification to
a statutory action, but could not plead in justification in this case, because he
could not prove that the plaintiff committed perjury in his testimony on the 5th
ot November, as the plaintiff would not commit perjury, in swearing falsely
that he had not spoken to the defendant before that time, The justification must
be as broad as the charge.

“If the charge be ot having sworn falsely in a judicial proceeding, without
necessary averments to make the slander amount to an imputation of perjury,
then a plea of justification that the plaintiff did swear falsely in the proceeding
would be sufficient ; but if the declaration be so framed as to show that the de-
fendant by the slanderous words, intended to impute perjury to the plaintiff, the
defendant can justify such charge only by proving that the plaintiff committed
perjury. The justification must be co-extensive with the slander.”

Sanford v. Gaddis, 13 111., 340.

2.

The Court below erred in permitting the plaintiff to give evidence of the pro-
ceeding before the Justice of the Peace on the 5th of November, before the
issue on trial was proved, and in admitting the docket of the Justice as evi-
dence. The Court erred in allowing the plairtiff to give secondary evidence
of the contents of the warrant and papers in the case before the J ustice, with.
out laying proper foundation for the introduction of such evidence. The wit-
ness Guiteau had commenced to search for the papers but fifteen minutes before
he testifies as a witness. He had not been requested to search for them before
this trial. It does not appear that any proper and diligent search had been
made. The witness did not know whether the papers had been left with him
or not. It does not appear that they were ever taken from the Justice.



Rankin v. Crowe, 19 111,, 629. .
Mariner v. Saunders, 5 Gilm,, 117.

In Whitehall v, Smith, 24 1ll., 166, the testimony was as follows: ¢ Plain-
tiff called . C. Bryant, who testified he was a Justice of the Peace, and when
S. M. Ayers went away he left his books and a box of papers, saying there were
the books and papers belonging to his office. Witness then stated that he never
made any examination until the commencement of this trial, for the affidavit
and warrant ; that he had only examined the box which had been kept open on
his desk since Ayers had left, and he couldn’t find them there, and he had then
examined every place in his office where the papers might have been placed, and
he couldn’t find them. That Ayers generally pinned the papers on the docket ;
he had examined the docket and could not find them ; that Ayers had left other
papers with one Joiner, but what they were he did not know.” The docket
was then identified and read in evidence under objection,

By the Court, Carox, C. J., (p. 167) :  *The proof of the loss of the affida
vit and warrant was insufficient to admit secondary evidence of the contents.”

3.

The Circuit Court erred in giving the instructions asked by the plaintiff’ be-
low. The testimony did not warrant a verdict in his favor. Under the law
and the evidence the plaintiff had made out no case. There was nothing in the
evidence to warrant the instructions. There was no evidence to support them.
On the contrary the evidence showed clearly that the testimony cof the plaintift
characterized as false, was wholly immaterial at the trial when it was given, and
the Court should not have instructed the jury that they were at liberty to find
that it was material. Such instructions even if containing a correct principle of
law were mere abstractions, not based on evidence in the case, and should have
been refused, as caleulated to mislead the Jury and induce them to believe that
the plaintiff had made out a case,

“Such instructions only should be given as are based upon legitimate ovi.
dence in the case ; and if an irrelevant instruction be given, although it be un-
objectionable as an abstract proposition of law, which is calculated to mislead
the jury and affect their conclusion upon the issue submitted to them, it will be
error.”

Coughlin v. The People, 18 111, 267-8.

*In the absence of proof there is a manifest impropriety in directing the at-
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tention of the jury to that which is not in the case, and call upon them to tax
their imagination to supply the want of facts. The tenth instruction has not
any evidence on which to base it, and the Court should not send the jury out
into the broad field of conjecture, but confine them to the facts as proven, on
which alone, instructions can be properly raised.”

Ewing v. Runkle, 20 Ill., 464,

Instructions not based on evidence should not be given,
. C. B & Q. Railroad Co. v. George, 19 111, 518.
v Sanc . Pl //arm K Sy

The seventh instruction asked by the plaintiff is objectionable in form and
substance.

The jury are instructed that they are at liberty to give the plaintifl’ $5,000
damages on this evidence, provided they think he is entitled to that amount.—
The amount of damages laid in the declaration is no eriterion for the jury, and
they ought not to have their attention directed to it as forming any basis for their
verdict.

———

The Court erred in refusing the 5th instruction asked by the defendant beloyw,
and in giving the third instruction asked by the plaintift.

The 5th instruction asked by the defendant is as follows :

5. The gist and foundation of this action of slander is malice ; the question
of malice is a question for the jury to decide; and if they find from the testi-
mony that the wordsused by defendant were spoken during a quarrel, in heat
and passion without malice, then the jury must find defendant not guilty.

Prima facie, slanderous words in law imply malice. If the jury find that
they were spoken in heat and passion, without malice, does the lnw require them
to find the defendant guilty ? i

“The speaking of actionable words is evidence of malice. Malice is the gist
of this action. It has been held in Massachusetts and other States, that words
spoken through mere het of passion are not actionable, and I think very justl Y,
as it evidences a want of deliberation and malice which is the gravamen of this
action. The instructions therefore, given for the defendant, were proper as full-
ing within these principles. They contain 'the summary of the law, govern-
ing the case; that the ground of the action was malice; that the jury were
judges of that malice ; that all the facts and conversations were to be weighed
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in ascertaining it ; and if they believe he did not speak the words with that in-
tent, they should find for the defendant.” McKeev. Ingalls, 4 Scam., 33.
In the case last cited the words were per se actionable.

Passion excludes Llu.: presumption of malice.
People v. Garretson, 2 Wheeler C. C., 347.
U. S. v. Thayer, 2 Wheeler C. C., 503.

i S.

The Circuit Court erred in permitting the 5th instruction asked by defen-
dant to go to the jury, and in allowing them to take the same to their jury
room, after the Court had refused said instruction, and written the word * Re-
fused” on the margin of the same.

It should seem that the practice of giving to the jury all the instructions
which have been asked, including those viven and those refused, is crroneous.

It is the province of the Court to instruct the jury as to the law, and not to
confuse them by giving them propositions declared not to be the law. A cer-
tain proposition of law in a particular case may be incorrect—the converse “of
it may be equally remote from the truth—and a refused instruction given to a
Jury canunot fail to prejudice the case of the party asking it.

*Few know the secret and insiduous munner by which impressions are made
on the minds of a jury, or how slight the operating caus» may be.”

Rawson v. Curtis, 19 I, 481,

And yet this practice to some extent prevails. The instructions ave all read
to the jury and left with them, those given and those refused, and they are left
to grope their way through them and around them, into the light, if they can.

‘Here the Court refused the instruction and handed it to the jury. The defen-
dant objected to having the instruction go to the jury at all, after it was refused,
but the Court overruled the objection. The jury took the instruction with the
others, and retained it with them in their jury room, until they returned their
verdict.

The rule is that if material papers, not read in eviderce, ave handed to the
Jjury by mistake, it is sufficient cause for a new trial, and if the attention of the
Court is drawn to the matter, and the Court decide to allow them to go to the
jury and exception is taken, it is error.

19 111, 484.
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And this even if they have been expressly instructed to disregard them. ,
[b. 481.

S.

The appellant after verdict, moved the Court for a new trial; in arrest of
judgment ; to set aside the verdict of the jury ; to set aside the verdict and en-
ter judgment for defendant ; to issue venire facias de novo.

The only point made by plaintiff on argument of the motions, was that two
new trials had already been granted, and on this ground the Court overruled
the motions and entered judgment. The statute provides (Scates’ statute, 260,)
**if either party may wish to except to the verdict or for other causes to move
for a new trial, or in arrest of judgment, he shall, before final judgment be en-
tered, give, by himself or counsel, to the opposite party or his counsel, the
points in writing particularly specitying the grounds of such motion, and shall
also furnish the judge with a copy of the same, and final judgment shall there-
upon be stuyed until such motion can be heard by the Court. But no more
than two new trials shall be granted to the same party in the same cause.”

This act was passed in 1827. The act allowing exczptions to the overruling
of motions for new trials by the Circuit Court was not adopted until 1837.—
The act of 1827 was directory to the Circuit Caurt and designed to limit its
discretion in granting new trials, but has no application to the Supreme Court
unless to preclude the detendant from assigning the decision of the Cireuit Court
in overruling his motion for a new trial, for ercor. This Court has decided that .
the motion for a new trial in criminal cases cannot be assigned for error, yet
the Court will reverse the judgment for other errors, and if the verdict is not
sustained by, or is contrary to the evidence, or contrary to law.

In the case of Zindal et. al. v. Brown, 1 Durnford & East, 164-167, (1T.
R., 94), the defendant moved in King’s Bench for a third trial—two juries hay-
ing found against him. Erskine for the plaintiff, said the amount in litigation
was small—that in Metcalf v. Hall the Court had refused to grant a third trial.
The Court say, (top paging 97) “ that though it was true in general that the
Court would refuse to grant a new trial when the sum in litigation was small,
yet that rule did not apply when the judgment had been given against law.—
That the reason why the Court refused granting a third trial in the case of Met-
calf and Hall was because the plaintiff had proved his deed under a commis-
sion of bankrupt, which had issued azainst the drawers of the bill between the
time of the verdict and the motion tor a new trial.”

The rule for a new trial was made absolute.

Note (@) on the third trial a special verdict was found containing the same
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facts, on which the Court gave judgment for the defendaut; which was unani-
mously affirmed in the Exchequer Chamher.

“ From the whole of the evidence, the party might have altered the endorse-
ment or credit on his own note, and still no criminality attach to his conduct.”
Judgment was reversed because evidence did not sustain the verdiet.

Breese 233.

In Joseph v. Fisher, 8 Scam., 137, the Court say the evidence was mnot suffi
cient to justify the verdict, and they therefore reversed the judgment,

The Court will reverse a judgment when the verdict is contrary to law, or is
not sustained by the evidence.

Lincoln v. The People, 20 [I., 367.

In Gutchins v. The People, 21 IlI., 644, judgment was reversed and defendant
discharged, because the evidence did not make out a case, and the Court say (p.
645). “The proof of an offence under one section of the statute cannot support a
conviction under the other. That is too plain to require discussion,”

When a verdict is manifestly against the evidence, it will be reversed,

School Inspectors v. Hughes, 24 111, 231.
Boyle v. Leving, Ib, 223,

Baker v. Prichett, 16 I11., 66.

Higgins v. Lee, Ib. 500,

This Court has decided that the practice of instructing the jury to find for the
defendant as in case of non suit, has never been adopted in this State, and is not
sanctioned by our practice.

The People ex rel v. Browne, 3 Gilm., 88,
Stumps v. Kelley, 22 1l., 142.

“The proper motion seems to be to request the Court to instruct the jury
that it is their duty, in the absence of testimony proving the issues on the part
of the plaintiff, to find a verdict for the defendant.”

Amos v. Sinnott, 4 Scam., 447,

In this case the defendant asked the Court to instruct the jury that the speak-

ing of harsh words by the plaintiff to defendant previous to the d

ay ot the as-
sault, would be no defense to a charge of an assault with

a deadly weapon—and
would be immaterial to the issue, and that upon such proof they should find for
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the defendant.  Had the jury found their verdiet according to the law under
these instructions, they must have found for the defendant,

7.

The Court erred in overruling the defendant’s motiou in arrest of judgment.
The finding of an erroneous verdict by the jury is good cause for arrest of
judgment.
The verdiet will be set aside and judgment arrested for error of the jury!
. Dory, v. Fenno, 12 Pick., 527.

Harvey v. Pickett, 15 Johns., 87.

Talmadge v. Northrop, 1 Root, 454.

Howard v, Cobb, 3 Day, 309.

In Wurner v. Robinson, 1 Root Reports, 194: Motion in arrest, on the
ground that the jury erred in assessing the amount of the plaintiff’s danages.
Ield guod cause for arrest.  Judgment wag arrested.

Error or misconduct on the part of the jury, it seems would be proper ground
for a new trial, but it also appears to be good cause in' arrest of judgment,

In Kellogg v. Wilder, 15 Johns., 455, the Court say that independent of mis-
conduct of the jury, the verdiet is against the evidence. If the Court be of
opinion that error has been committed by the jury, they will reverse the judg-
ment, although no motion for a new trial could be made in the Court below,
(Rose v..Smith, 4 Cow., 19,) because it is an evil for which some remedy must
be had.  And it is not perccived that an error in assessment, or a ‘chance ver-
dict,” found by taking the quotient of the several sums designated by jurors, is
any greater evil to the parties than a verdict contrary to law and evidence.—
Such a verdict is found upon an ‘illegal principle.” This is apparent without
inquiry of the jury, and should be set aside. 12 Pick., 526; 9 Ib., 431-2; 6
Ib., 208,

TURNER & INGALLS, for Appellant.

(hgant o, Coun, S, Co, 13 ek T3,
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1 Hawk C. 61, p. 110.
3 Greenleaf Ev. §§ 61 and 64, p. 65, 67.
1 Phil. Ev. 4th Am. Ed., 748, notc.

In this case, in order to maintain the plaintiff’s action, it was requisite that
the proof should show that the testimony charged to be false was material to

the issue in the case when it was given.
Darling v. Banks, 14 111, 48.

In an action for words which may be understood to convey a charge either of
felony or fraud, although they would be actionable in the latter sense, as well
as the former, if the declaration contain an inuendo that the defendant thereby
meant to impute felony to the defendant, this must be made out in evidence.

3 Phil. Ev. 4th Am. Ed. 559.

Smith v. Cary, 3 Campb. N. P. C., 461.
Oldham v. Peake, 2 Bl. R., 959.

Black v. Holmes, Fox & Smith, Ir. Rep.,39.

The allegata and prodata must agree. ’
Hicks v. Rising, 24 lll., 566.
Sherman v. Blackman, 1b., 350.

The immateriality of the testimony was clearly established by the evidence,
and the action cannot be maintained.

In the case of Darling v. Banks, 14 11L; 48, the Court say. *This action
was not brought under the statute which declares it to be actionable to charge
another with false swearing, without reference to a judicial proceeding. The
deolaration alleged that the words were spoken concerning the testiinony given
by the plaintiff on the trial of a certain cause, and that the defendant thereby
intended to charge him with the commission of the crime of perjury. The case
must therefore be considered with reference to the common law, and irrespee-
tive of the statute. To constitute the offence of perjury, a party must swear
falsely respecting a fact material to the issue. If he swear falsely as to an im-
material matter, he is not guilty of perjury. It is actionable to charge a wit-
ness with swearing falsely upon a material point, and the party making the
charge can only excuse himself by showing that the witness was guilty of per-
jury. The justification must be as broad as the charge. The same strictness is
required in establishing a justification as in sustaining a prosecution for perjury.
But if the charge was made in reference to a particular portion of the witnesses’
testimony, the question of its materiality is left open for investigation ; and if
it turns out that the testimony was wholly immaterial, the words are not
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actionable, and the suit cannot be maintained, (citing Crookshank v. Gray,
20 Johus, 344 ; Ross v. Rouse, 1 Wend., 475). In such case the defendant may
show, under the general issue, that the testimony to which the charge was ap-
plied, was immaterial, and, therefore, that he did not impute the crime of per-
jury to the witness,” (citing Sibley v. Marsh, 7 Pick., 88; Cooniv. Robinson, 3
Barbour 8. C., 625). And in this case Jjudgment was reversed, because the evi-

dence did not authorize the verdict.
Vepre frearilocer 2, Bulde /%//»44:.5 Cav. 22777

There were two new trials of this cause in the Court below. After the first

* trial the plaintiff filed an additional or 4th count to his declaration, charging

that defendant spoke the words with intent to accuse the plaintiff of false swear-
ing. To this count the defendant pleaded in justification that the testimony was
fulse, &e., (page 89 to 44 of the record,) but plaintiff then entered nolle prose-
qui to his fourth count. The defendant could plead the truth in justification to
a statutory action, but could not plead in justification in this case, because he
could not prove that the plaintiff committed perjury in his testimony on the 5th
ot November, as the plaintiff would not commit perjury, in swearing falsely
that he had not spoken to the defendunt before that time, The justification must
be as broad as the charge.

““If the charge be ot having sworn falsely in a judicial proceeding, without
necessary averments to make the slander amount to an imputation of perjury,
then a plea of justification that the plaintiff did swear falsely in the proceeding
would be sufficient ; but if the declaration be so framed as to show that the de-
fendant by the slanderous words, intended to impute perjury to the plaintiff, the
defendant can justify such charge only by proving that the plaintiff committed
perjury. The justification must be co-extensive with the slander.”

Sanford v. Gaddis, 18 Ill., 340.

2'

The Court below erred in permitting the plaintiff to give evidence of the pro-
ceeding before the Justice of the Peace on the 5th of November, before the
issue on trial was proved, and in admitting the docket of the Justice as evi-
dence. The Court erred in allowing the plairtiff to give secondary evidence
of the contents of the warrant and papers in the case before the J ustice, with-
out laying proper foundation for the introduction of such evidence. The wit-
ness Guiteau had commenced to search for the papers but fifteen minutes before
he testifies as a witness. He had not been requested to search for them before
this trial. It does not appear that any proper and diligent; search had been
made. The witness did not know whether the papers had been left with him
or not. It does not appear that they were ever taken from the Justice,



Rankin v. Crowe, 19 Il1., 629,
Mariner v, Saunders, 5 Gilm., 117,

In Whitehall v. Smith, 24 111, 16'6, the testimony was as follows: ¢ Plain-
tiff called . C. Bryant, who testified he was a Justice of the Peace, and when
S. M. Ayers went away he left his books and a box of papers, saying there were
the books and papers belonging to his office. Witness then stated that he never
made any examination until the commencement of this trial, for the affidavit
and warrant ; that he had only examined the box which had been kept open on
his desk since Ayers had left, and he couldn’t find them there, and he had then
examined every place in his office where the papers might have been placed, and
he couldn’s find them. That Ayers generally pinned the papers on the docket ;
he had examined the docket and could not find them ; that Ayers had left other
papers with one Joiner, but what they were he did not know.” The docket
was then identified and read in evidence under objection,

By the Court, Carox, C. J., (p. 167): “The proof of the loss of the affida.
vit and warrant was insufficient to admit secondary evidence of the contents.”

3.

The Circuit Court erred in giving the instructions asked by the plaintiff’ be-
low. The testimony did not warrant a verdict in his favor. Under the law
and the evidence the plaintiff had made out no case. There was nothing in the
evidence to warrant the instructions. There was no evidence to support them.
On the contrary the evidence showed clearly that the testimony cf the plaintiff
characterized as false, was wholly immaterial at the trial when it was given, and
the Court should not have instructed the Jury that they were at liberty to find
that it was material. Such instructions even if éontnining a correct principle of
law were mere abstractions, not based on evidence in the case, and should have
been refused, as calculated to mislead the jury and induce them to believe that
the plaintiff had made out a case.

“Such instructions only should be given as are based upon legitimate evi-
dence in the case ; and if an irrelevant instruction be given, although it be un-
objectionable as an abstract proposition of law, which is calculated to mislead
the jury and affect their conelusion upon the issue submitted to them, it will be
error.”

Coughlin v. The People, 18 111., 267-8.

* In the absence of proof’ there is a manifest impropriety in directing the at-
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tention of the jury to that which is not in the case, and call upon them to tax
their imagination to supply the want of facts. The tenth instruction has not
any evidence on which to base it, and the Court should not send the jury out

) into the broad field of conjecture, but confine them to the facts as pr;n'cn. on
which alone, instructions can be properly raised.” :
Fwing v. Runkle, 20 Ill., 464,

Instructions not based on evidence should not be given.
> i C. B & Q. Railroad Co. v. George, 19 111, 518.
LRecrnizt o, ;'a,(,&r—;, //1/)1,:4’.:4,«/- I

The seventh instruction nsked.by the plaintiff’ is objectionable in form and
substance.

The jury are instructed that they are at liberty to give the plaintiff’ $5,000
damages on this evidence, provided they thiuk he is entitled to that amount.—
The amount of damages laid in the declaration is no eriterion for the jury, and
they ought not to have their attention directed to it as forming auy Dbasis for their

verdict.

4.

The Court erred in refusing the 5th instruction asked by the defendant below,
and in giving the third instruction asked by the plaintiff.

The 5th instruction asked by the defendant is as follows :

5. The gist and foundation of this action of slander is malice ; the question
of malice is a question for the jury to decide; and if they find from the testi-
mony that the words used by defendant were spoken during a quarrel, in heat
and passion without malice, then the jury must find defendant not guilty.

Prima facie, slanderous words in law imply mualice. If the jury find that
they were spoken in heat and passion, without malice, does the law require them
to find the. defendant guilty ? ' ;

“The speaking of actionable words is evidence of malice. DMalice is the gist
of this action. It has been held in Massachusetts and other States, that words
spoken through mere heat of passion are not actionable, and I think very justly,
as it evidences a want of deliberation and malice which is the gravanen of this
action. The instructions therefore, given for the defendant, were proper s tall-
ing within these principles. They contain ‘the summary of the law, govern-
ing the case; that the ground of the action was malice; that the jury were
judges of that malice; that all the facts and conversations were to be weighed



6

in ascertaining it; and if they believe he did not speak the words with that in-
tent, they should find for the defendant.”” MeKee v. Ingalls, 4 Scam., 33,
In the case last cited the words were per se actionable.

Passion excludes the presumption of malice.
Leople v. Garretson, 2 Whecler C. C., 347,
U. 8. v. Thayer, 2 Wheeler C. C., 503.

S.

The Circuit Court erred in permitting the 5th instruction asked by defen-
dant to go to the jury, and in allowing them to take the same to their jury
room, after the Court had refused said instruction, and written the word * Re-
fused” on the margin of the same.

It should seem thut the practice of giving to the jury all the instructions
which have been asked, including those given and those refused, is erroneous.

It is the province of the Court to instruct the jury as to the law, and not to
confuse them by giving them propositions declared not to be the law. A cer-
tain proposition of law in a particular case may be incorrect—the converse of'
it may be equally remote from the trnth—and a refused instruction given to a
jury cannot fail to prejudice the case of the party asking it.

“ Few know the sceret and insiduous munner by which impressions are made
on the minds of a jury, or how slight the operating causa may be.”

Rawson v. Curtis, 19 Ill., 481,

And yet this practice to some extent prevails. The instructions are all read
to the jury and left with them, those given and those refused, and they are left
to grope their way through them and around them, into the light, if they can.

Here the Court refused the instruction and handed it to the jury. The defen-
dant objected to having the instruction go to the jury at all, after it was refused,
but the Court overruled the objection. The jury tovk the instruction with the
others, and retained it with them in their jury room, until they returned their
verdiet.

The rule is that if material ‘papers, not read in eviderce, are handed to the
Jnry by mistake, it is sufficient cause for a new trial, and if the attention of the
Court is drawn to the matter, and the Court decide to allow them to go to the
jury and exception is taken, it is ervor.

19 111, 484
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And this even if they have been expressly instructed to disregard them.
[b. 481.
S.

The appellant after verdict, moved the Court for a new trial ; in arrest of
judgment ; to set aside the verdict of the jury ; to set aside the verdict and en-
ter judgment for defendant ; to issue venire facias de novo.

The only point made by plaintiff on argument of the motions, was that two
new trials had already been granted, and on this ground the Court overruled
the motions and entered judgment. The statute provides (Scates’ statute, 260,)
¢“if either party may wish to except to the verdict or for other causes to move
for a new trial, or in arrest of judgment, he shall, before final judgment be en-
tered, give, by himself or counsel, to the opposite party or his counsel, the
points in writing particularly specitying the grounds of such motion, and shall
also furnish the judge with a copy of the same, and final judgment shall there-
upon he stayed until such motion can be heard by the Court. But no more
than two new trials shall be granted to the same party in the same cause.”

This act was passed in 1827. The act allowing exceptions to the overruling
of motions for new trials by the Circuit Court was not adopted until 1837.—
The act of 1827 was directory to the Circuit Caurt and designed to limit its
discretion in granting new trials, but has no application to the Supreme Court
unless to preclude the defendant from assigning the decision of' the Circuit Court
in overruling his motion for a new trial, for error. This Court has decided that
the motion for & new trial in criminal cases cannot be assigned for error, yet
the Court will reveise the judgment for other errors, and if the verdict is not
sustained by, or is contrary to the evidence, or contrary to law.

In the case of Zindal et. al. v. Brown, 1 Durnford & East, 164-167, (1 T.
R., 94), the defendant moved in King’s Bench for u third trial—two juries hay-
ing found against him. Erskine for the plaintiff, said the amount in litigation
was small—that in Metcalf v. Hall the Court had refused to grant a third trial.
The Court say, (top paging 97) © that though it was true in general that the
Court would refuse to grant a new trinl when the sum in litigation was small,
yet that rule did not apply when the judgment had been given against law.—
That the reason why the Court refused granting a third trial in the case of Met-
calf and Hall was because the plaintiff had proved his deed under a comunis-
sion of bankrupt, which had issued atainst the drawers of the bill between the

time of the verdict and the motion for a new trial.”

The rule for a new trial was made absolute,
Note () on the third trial a special verdict was found containing the same



8

facts, on which the Court gave judgment for the defendaut; which was unani-
mously affirmed in the Exchequer Chamher.

“ From the whole of the evidence, the party might have altered the endorse-
ment or credit on his own note, and still no criminality attach to his conduct.”
Judgment was reversed because evidence did not sustain the verdict.

Breese 233.

In Joseph v. Fisher, 3 Scam., 187, the Court say the evidence was mnot suffi-
cient to justify the verdict, and they therefore reversed the judgment.
. The Court will reverse a judgment when the verdict is contrary to law, or is
not sustained by the evidence.
Lincoln v. The People, 20 Ill., 367.

In Gutchins v. The People, 21 Ill., 644, judgment was reversed and defendant
discharged, because the evidence did not make out a case, and the Court say (p.
645). “The proof of an offence under one section of the statute cannot support a
conviction under the other. That is too plain to require discussion.”

When a verdict is manifestly against the evidence, it will be reversed.

School Inspectors v. Hughes, 24 1ll., 231.
Boyle v. Leving, Ib. 223.

Baker v. Prichett, 16 1L, 66.

Higgins v. Lee, Ib. 500.

This Court has decided that the practice of instructing the jury to find for the
defendant as in case of non suit, has never been adopted in this State, and isnot

sanctioned by our practice. .
The People ex rel v. Browne, 8 Gilm,, 88.

Stumps v. Kelley, 22 1ll., 142.

* The proper motion seems to be to request the Court to instruct the jury
that it is their duty, in the absence of testimony proving the issues on the part
of the plaintiff, to find a verdict for the defendant.”

Amos v. Sinnott, 4 Scam., 447.

In this case the defendant asked the Court to instruct the jury that the speak-
ing of harsh words by the plaintiff to defendant previous to the day of the as-
sault, would be no defense to a charge of an assault with a deadly weapon—and
would be immaterial to the issue, and that upon such proof they should find for
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the defendant.  Had the jury found their verdict according to the law under
these instructions, they must have found for the defendant.

7.

The Court eired in overruling the defendant’s motiou in arrest of judgment.
The finding of an erroneous verdiet by the jury is good cause for arrest of
judgment. )
The verdiet will be set aside and judgment arrested for error of the jury.
Dorr v. Fenno, 12 Pick., 527.
Harvey v. Pickett, 15 Johns., 87.
Talmadge v. Northrop, 1 Root, 454.
Howard v. Cobb, 3 Day, 309.

In Wurner v. Robinson, 1 Ruot Reports, 194: Motion in arrest, on the
ground that the jury erred in assessing the amount of the plaintiff’s dainages.
Held good cause for arrest. Judgment was arrested.

Error or misconduct on the part of the jury, it seemns would be proper ground
for a new trial, but it also appears to be good cause in arrest of judgment.

In Kellogg v. Wilder, 15 Johns., 455, the Court say that independent of mis-
conduct of the jury, the verdict is against the evidence. If the Court be of
opinion that error has been committed by the jury, they will reverse the judg-
ment, although no motion for a new trial could be made in the Court below,
(Rose v. Smith, 4 Cow., 19,) because it is an evil for which some remedy must
be had. And it is not perceived that an error in assessment, or a ‘chance ver-
dict,’ found by taking the quotient of the several sums designated by jurors, is
any greater evil to the parties than a verdiet contrary to law and evidence.—
Such a verdict is found upon an ¢illegal principle.” “This is apparent without
inquiry of the jury, and should be set aside. 12 Pick., 526; 9 Ib., 431-2; 6
Ib., 208.

TURNER & INGALLS, for Appellant.
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SUPREME COURT OF ILLINOIS.
THIRD GRAND DIVISION. APRIL TERM, 1861.
GEORGE WOLBRECHT, ;

Appellant,
vs. APPEAL FROM STEPHENSON.
CHARLES BAUMGARTEN,
Appellee. )

Brief and Points for Appellant.
. ‘

This was an action at Common Law for Slander. The charge in each count
of the declaration is that the defendant spoke certain words, meaning and in.
tending thereby to impute the crime of perjury to the plaintiff.

The evidence adduced by the plaintiff below, shows that there was a judicial
proceeding, in which appellee testitied as a witness, on the 5th of November,
1857. On the 18th of the same month the parties met, and appellant then
charged that appellee had sworn falsely in his testimony on the 5th, and pointed
ous that portion of the testimony of the appellee, which he characterized as
false. The proof is, that at the trial on the 5th, appellee was prosecuting wit-
ness on a charge against appellant for an assault upon him with a deadly
weapon. The assault was charged to have been made on the same day.—
Mr. Burchard, counsel for appellant, in that proceeding, at his suggestion
asked the witness (appellee) if he had not spoken to appellant in the street pre-
vious to the day of the alleged assault, and called his attention to a certain time
and place before the day of the assault. The witness replied that he had not.

On the 18th appellant was speaking in reference to the trial on the 5th, and
said that appellee had sworn falsely, and went on to state iz what he had sworn
falsely, that'he had sworn that he bad not spoken to him before that time, which
was false—and he could prove it by his own daughter.

In that proceeding, which was a trial on a complaint of an assault with a
deadly weapon, it was obviously immaterial to the issue pending, whether the
prosecuting witness had or had not spoken to the defendant previous to that
day.

* Such proof would be no defense, and it is inadmissible in mitigation of dam-
ages for an assault,

Lee v. Wolsey, 19 John,, 319.
Rawlings v. Commonwealth,} Leigh R., 581.

No words will justify an assault.
Wharton Am. Crim, Law, 4th ed. § 1253.
State v. Wood, 1 Day, 351.
Wharton, § 970,
Ib. § 1242,



1 Hawk C. 61, p. 110.
3 Greenleaf Ev. §§ 61 and 64, p. 65, 67.
1 Phil. Ev. 4th Am. Ed., 748, note.

In this case, in order to maintain the plaintiff’s action, it was requisite that
the proof should show that the testimony charged to be false was material to
the issue in the case when it was given.

Darling v. Banks, 14 111, 48.

In an action for words which may be understood to convey a charge either of
felony or fraud, although they would be actionable in the latter sense, as well
as the former, if the declaration contain an inuendo that the defendant thercby
meant to impute felony to the defendant, this must be made out in evidence.

3 Phil. Ev. 4th Am. Ed. 559,

Smith v. Cary, 3 Campb. N. P, C., 461.
Oldham v. Peake, 2 B, R., 959.

Black v. Holmes, Fox & Smith, Ir. Rep., 39,

The allegata and probate must agree.
Hicks v. Rising, 24 111., 566.
Sherman v. Blackman, Ib., 850.

The immateriality of the testimony was clearly established by the evidence,
and the action cannot be maintained.

In the case of Darling v. Banks, 14 111, 48, the Court say. “This action
was not brought under the statute which declares it to be actionable to charge
another with false swearing, without reference to a judicial proceeding. The
deolaration alleged that the words were spoken concerning the testimnony given
by the plaintiff' on the trial of a certain cause, and that the defendant thereby
intended to charge him with the commission of the crime of perjury. The case
must therefore be considered with reference to the common law, and irrespee-
tive of the statute. To constitute the offence of perjury, a party must swear
falsely respecting a fact material to the issue. If he swear falsely as to an im-
material matter, he is not guilty of perjury. It is actionable to charge a wit-
ness with swearing falsely upon a material point, and the party making the
charge can only excuse himself by showing that the witness was guilty of per-
jury. The justification must be as broad as the charge. The same strictness is
required in establishing a justification as in sustaining a prosecution for perjury.
But if the charge was made in reference to a particular portion of the witnesses’
testimony, the question of its materiality is left open for investigation ; and if
it turns out that the testimony was wholly immaterial, the words are not
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actionable, and the suit cannot be maintained, (citing Crookshan# v, Gray,
20 Johns, 844 ; Ross v. Rouse, | Wend., 475). In such case the defendant may
show, under the general issue, that the testimony to which the charge was ap.
plied, was immaterial, and, therefore, that he did not impute the crime of per-
jury to the witness,” (citing Sibley v. Marsh, 7 Pick., 38; Coonlv. Robinson, 3
Barbour S. C., 625). And in this case Judgment was reversed, because the evi-
dence did not authorize the verdict,

?%Wo/m v 2L, /%« Car. 27f

There were two new trials of this cause in the Court below. After the first
trial the plaintiff filed an additional or 4th count to his declaration, charging
that defendant spoke the words with intent to accuse the plaintiff of false swear-
ing. To this count the defendant pleaded in Justification that the testimony was
false, &c., (page 89 to 44 of the record,) but plaintiff then entered nolle prose-
qui to his fourth count. The defendant could plead the truth in justification to
a statutory action, but could not plead in justification in this case, because he
«<ould not prove that the plaintiff committed perjury in his testimony on the 5th
ot November, as the plaintift would not commit perjury, in swearing falsely
that he had not spoken to the defendant before that time. The justification must
be as broad as the charge.

“If the charge be of having sworn falsely in a Judicial proceeding, without
necessary averments to make the slander amount to an imputation of perjury,
then a plea of justification that the plaintiff did swear falsely in the proceeding
would be sufficient ; but if the declaration be so framed as to show that the de-
fendant by the slanderous words, intended to impute perjury to the plaintiff; the
defendant can justify such charge only by proving that the plaintiff’ committed
perjury.  The justification must be co-extensive with the slander.”

- Sunford v. Gaddis, 13 [11., 340.

2.

The Court below erred in permitting the plaintiff to give evidence of the pro-
ceeding before the Justice of the Peace on the 5Sth of November, before the
issue on trial was proved, and in admitting the docket of the Justice as evi-
dence. The Court erred in allowing the plaintiff to give secondary evidence
of the contents of the warrant and papers in the case before the J ustice, with-
out laying proper foundation for the introduction of such evidence, The Wit-
ness Guitean had commenced to search for the papers but fifteen minutes before
he testifies as a witness. e had not been requested to search for them before
this teial. [t does nog appear that any proper and diligent search had been
made.  The witness did not know whether the papers had been left with him
«or not. It does not appear that they were ever taken from the Justice,



Rankin v. Crowe, 19 Il1., 629,
Mariner v. Saunders, 5 Gilm., 117.

In Whitehall v, Smith, 24 111., 166, the testimony was as follows: * Plain-
tiff called A, C. Bryant, who testified he was a Justice of the Peace, and when
S. M. Ayers went away he left his books and a box of papers, saying there were
the books and papers belonging to his office. Witness then stated that he never
made any examination until the commencement of this trial, for the affidavit
and warrant ; that he had only examined the box which had been kept open on
his desk since Ayers had left, and he couldn’t find them there, and he had then
examined every place in his office where the papers might have been placed, and
he couldn’t find them. That Ayers generally pinned the papers on the docket ;
he had examined the docket and could not find them ; that Ayers had left other
papers with one Joiner, but what they were he did not know.” The docket
was then identified and read in evidence under objection.

By the Court, Caroy, C. J., (p- 167): “The proof of the loss of the affidu.
vit and warrant was insufficient to admit secondary evidence of the contents,”

3.

The Circuit Court erred in giving the instructions asked by the plaintiff' be-
low. The testimony did not warrant a verdict in his favor. Under the law
and the evidence the plaintiff had made out no case. There was nothing in the
evidence to warrant the instructions. There was no evidence to support them.
On the contrary the evidence showed clearly that the testimony of the plaintiff
characterized as fulse, was wholly immaterial at the trial when it was given, and
the Court should not have instructed the jury that they were at liberty to find
that it was material. Such instructions even if containing a correct principle of
law were mere abstractions, not based on evidence in the case, and should have
been refused, as calculated to mislead the jury and induce them to believe that
the plaintiff had made out a case.

“Such instructions only should be given as are based upon legitimate evi-
dence in the case ; and if an irrelevant instruction be given, although it be un-
objectionable as an abstract proposition of law, which is ecalculated to mislead
the jury and affect their conclusion upon the issue submitted to them, it will be
error.”

Coughlin v. The People, 18 I, 267-8.

*In the absence of proof there is a manifest impropriety in directing the at-
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tention of the jury to that which is not in the case, and call upon them to tax
their imagination to supply the want of facts. The tenth instruction has not
any evidence on which to base it, and the Court should not send the jury out
into the broad field of conjecture, but confine them to the facts as proven, on
which alone, instructions can be properly raised.”

Fwing v. Runkle, 20 I11., 464,

Instructions not based on evidence should not be given.
C. B & Q. Railroad Co. v. George, 19 1\\., 518,
terrict ar, Fipelare / Jorries Loncorr STt

The seventh instruction asked by the plaintiff’ is objectionable in form and
substance.

The jury are instructed that they are at liberty to give the plaintiff’ $5,000
damages on this evidence, provided they think he is entitled to that amount.—
The amount of damages laid in the declaration is no eriterion for the jury, and
they ought not to have their attention directed to it as forming auy basis for their
verdict.

4.

The Court erred in refusing the 5th instruction asked by the defendant below.
and in giving the third instruction asked by the plaintift.

The 5th instruction asked by the defendant is as follows :

5. The gist and foundation of this action of slander is malice : the question
of malice is a question for the jury to decide; and if they find from the testi-
mony that the words used by defendant were spoken during a quarrel, in heat
and passion without malice, then the jury must find defendunt not guilty.

Prima facie, slanderous words in law imply malice. If the jury find that
they were spoken in heat and passion, without malice, does the law require them
to find the defendant guilty ?

“The speaking of actionable words is evidence of malice. Malice is the gist
of this action. It has been held in Massachusetts and other States. that words
spoken through mere heat of passion are not actionable, and I think very justly,
us it evidences a want of deliberation and malice whick is the gravamen of this
uction, The instructions therefore, given for the defendant, were proper as tall-
ing .within these principles. They contain ‘the summary of the law, govern-
ing the case; that the ground of the action was malice; that the jury were

judges of that malice : that all the ficts and conversations were to be weighad
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in ascertaining it; and if they believe he did not speak the words with that in-
tent, they should find for the defendant.” McKeev. Ingalls, 4 Scam., 33.
In the case last cited the words were per se actionable.

Passion excludes the presumption of malice,
People v. Garretson, 2 Wheeler C. C., 347.
U. S. v. Thayer, 2 Wheeler C. C., 503.

S.

The Circuit Court crred in permitting the 5th instruction asked by defen-
dant to go to the jury, and in allowing them to take the same to their jury
room, after the Court had refused said instruction, and written the word * Re-
fused” on the margin of the same.

It should seem that the practice of giving to the jury all the instructions
which have been asked, including those given and those refused, is erroncous.

It is the province of the Court to instruct the jury as to the law, and not to
confuse them by giving them propositions declared not to be the law. A cer-
tain proposition of law in a particular case may be incorrect—the converse of
it may ‘be equally remote from the truth—and a refused instruction given to a
jury cannot fail to prejudice the case of' the party asking it.

“ Few know the sceret and insiduous manuer by which impressions are made
on the minds of a jury, or how: slight the operating caus> may be.”

Rawson v. Curtis, 19 Il 481.

And yet this practice to some extent prevails. The instructions are all read
to the jury and left with them, those given and those refused, and they are left
to grope their way through them and around them, into the light, it they can.

Here the Court refused the instruction and handed it to the jury. The defen-
dant objected to having the instruction go to the jury at all, after it was refused,
but the Court overruled the objection. The jury touk the instruction with the
others, und retained it with them in their jury room, until they returned their
verdict.

The rule is that if material papers, not read in evidence, are handed to the
jury by mistake, it is sufficient cause for a new trinl, and if the attention of the
Court is drawn to the matter, and the Court decide to allow them to go to the
jury and exeeption is taken, it is error.

19 [11., 484.
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And this even if they have been expressly instructed to disregard them.
[b. 481.

aS.

The appellant after verdict, moved the Court for a new trial; in arrest of
judgment ; to set aside the verdict of the jury ; to set aside the verdict and en-
ter judgment for defendant ; to issue venire facias de novo.

The only point made by plaintiff on argument of the motions, was that two
new trials had alrendy been granted, and on this ground the Court overruled
the motions and entered judgment. The statute provides (Scates’ statute, 260,)
¢“if either party may wish to except to the verdiet or for other causes to move
for a new trial, or in arrest of judgment, he shall, before final judgment be en-
tered, give, by himself or counsel, to the opposite party or his counsel, the
points in writing particularly specitying the grounds of such motion, and shall
also furnish the judge with a copy of the same, and final judgment shall there-
upon be stayed until such motion can be heard by the Court. But no more
than two new trials shall be granted to the same parvty in the same cause.”

This act was passed in 1827. The act allowing exceptions to the overruling
of motions for new trials by the Circuit Court was not adopted until 1837.—
The act of 1827 was directory to the Circuit Caurt and designed to limit its
discretion in granting new trials, but has no application to the Supreme Court

Seats 'ﬁ’"/' /6 ynless to preclude the detendant from assigning the decision of the Circuit Court

TrZlo i Ltk in overruling his motion for a new trial, for ervor. This Court has decided that
Jo N . Sz the motion for a new trial in criminal cases cannot be assigned for error, yet
4 the Court will reverse the judgment for other errors, and if the verdict is not

Fornell v, Mlcter.

sustained by, or is contrary to the evidence, or contrary to law.
& Samen ) In the case of Zindal et. al. v. Brown, 1 Durnford & East, 164-167, (1 T.
[Brrden v /raskian R, 94), the defendant moved in King’s Bench for o third trial—two juries hav-
S/ &""/"//"hing found against him. Elrskine for the plaintiff; said the amount in litigation
was small—that in Metcalf v. Hall the Court had refused to grant a third trial.
The Court say, (top paging 97) * that though iv was true in general that the
Court would refuse to grant a new trial when the sum in litigation was small,
yet that rule did not apply when the judgment hud been given against law.—
That the reason why the Court refused granting a third trial in the case of Met-
calf and Hall was because the plaintiff had proved his deed under a commis-
sion of bankrupt, which had issued arainst the drawers of the bill between the
time of the verdict and the motion tor a new trial.”
The rule for a new trial was made absolute.
Note () on the third trial a special verdict was found containing the same
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facts, on which the Court gave judgment for the defendaut; which was unani-
mously affirmed in the Exchequer Chambher.

“ From the whole of the evidence, the party might have altered the endorse-
ment or credit on his own note, and still no criminality attach to his conduct.”
Judgment was reversed because evidence did not sustain the verdict.

Breese 233.

In Joseph v. Fisher, 3 Scam., 1837, the Court say the evidence was nob suffi-
cient to justify ‘the verdict, and they theretore reversed the judgment.
The Court will reverse a judgment when the verdict is contrary to law, or is
not sustained by the evidence.
Lincoln v. The People, 20 Ill., 367.

9

In Guitchins v. The People, 21 Ill., 644, judgment was reversed and defendant
discharged, because the evidence did not make out a case, and the Court say (p.
645). “The proof of an offence under one section of the statute cannot support a
conviction under ihe other. That is too plain to require discussion.”

When a verdict is manifestly against the evidence, it will be reversed,

School Inspectors v. Hughes, 24 1ll., 231.
Boyle v. Leving, Ib. 223.

Baker v. Prickett, 16 I11., 66.

Higgins v. Lee, Ib. 500,

This Court has decided that the practice of instructing the jury to find for the
defendant as in case of non suit, has never been adopted in this State, and is not
sanctioned by our practice.

The People ex rel v. Browne, 3 Gilm., 88.
Stumps v. Kelley, 22 111., 142.

¢ The proper motion seems to be to request the Court to instruct the jury
that it is their duty, in th: absence of testimony proving the issues on the part
of the plaintiff, to find a verdict for the defendant.”

Amos v. Sinnott, 4 Scam., 447.

In this case the defendant asked the Court to instruct the jury that the speak-
ing of harsh words by the plaintift' to defendant previous to the day of the as-
sault, would be no defense to a charge of an assault with a deadly weapon—and
would be immaterial to the issue, and thav upon such proof they should find for
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the defendant.  Had the jury found their verdict according to the law under
these instructions, they must have found for the defendant.

7.

The Court erred in overruling the defendant’s motiou in arrest of judgment.
The finding of an erroncous verdiet by the jury is good cause for arrest of
judgment.

The verdict will be set aside and judgment arrested for error of the jury.
Dorr v. Fenno, 12 Pick., 527.
Harvey v. Pickett, 15 Johns., 87.
Talmadge v. Northrop, 1 Root, 454.
L 3 Hodard v. Cobb, ®Day, 309.
In Warner v. Robinson, 1 Root Reports, 194: Motion in arrest, on the
ground that the jury erred in assessing the amount of the plaintiff’s dawmages.
Held good cause for arrest. Judgment was arrested.

Error or misconduct on the part of the jury, it seems would be proper ground
for a new trial, but it also appears to be good cause in arrest of judgment.

In Kellogg v. Wilder, 15 Johns., 455, the Court say that independent of mis-
conduct of the jury, the verdict is against the evidence, If the Court be of
opinion that error has been committed by the jury, they will reverse the judg-
ment, although no motion for a new trial could be made in the Court below,
(Rose v. Smith, 4 Cow., 19.) because it is an evil for which some remedy must
be had. And it is not perceived that an error in assessment, or a ‘chance ver-
dict,’ found by taking the quotient of the several sums designated by jurors, is
any greater evil to the parties than a verdict contrary to law and evidence.—
Such a verdict is found upon an ‘¢illegal principle.” This is apparent without
inquiry of the jury, and should be set aside. 12 Pick., 526; 9 Ib., 431-2; 6
Ib., 208.

TURNER & INGALLS, for Appellant.
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APPEAL FROM STEPHENSON.

This was an action of case at common law, for slander, brought by appellee in the
Circuit Court of Winnebago, and thence taken by change of venue to the Stephenson
Circuit Court.

The first count of the declaration charges: For that whereas the said Plaintiff
(appellee) always was and is a good, true and honest citizen of this state, and (until
the grievances hereinafter mentioned) unsuspected of any perjury, false swearing, or
other crime whatever, and thereby had deservedly gained the good opinion of all his
neighbors, &c. ; and whereas, before the speaking and publishing of the false and
scandalous words in this count mentioned, to wit: on the fifth day of November, A.
D. 1857, at the city of Freeport in the county of Stephenson, &c., to wit: in the
county of Winnebago, &c., the said Charles Bauingarten, plaintiff in this suit, had
duly appeared before Samuel Sankey, Esq., a Justice of the Peace in and for the
town of Freeport, in the county of Stephenson ang state of Illinois, duly elected and
sworn as such Justice of the Peace, and being then and there a witness on the trial of
a certain cause before said Justice of the Peace, in which the People of the State of
Illinois was plaintiff, and George Wolbrecht was defendant, and being ther: and there
sworn by the said Samuel Sankey, Justice of the Peace as aforesaid, to testify upon
the trial of said cause, (the said Samuel Sankey, Esq., as such Justice having full
power to administer such oath to the plaintiff) and after having been duly sworn as
aforesaid, the said plaintiff did on oath testify and make certain statements material
to the issue in the said cause then pending before the said Samuel Sankey, Esq., Jus-
tice of the Peace as aforesaid. Yet the said George Wolbrecht, defendant, well
knowing the premises, &c., and then and there maliciously, and falsely intending to have
it believed, that the said Charles Baumgarten, plaintiff, had been guilty of false swear-
ing and perjury, before the aforesaid Justice of the Peace, in the trial of the aforesaid
cause, and that he the said plaintiff, was guilty of perjury therein, afterwards, to wit:
on the thirteenth day of November, A. D. 1857, at said county of Stephenson, to
wit : at, &o., in a certain conversation which said Wolbrecht, defendant, then and
there had with said Charles Baumgarten, plaintiff, in the presence and hearing of di-
vers good and worthy citizens, &e., of and concerning, and to the said Charles Baum-
garten, plaintiff, and of and concerning his aforesaid oath, and his evidence under said
oath, on the trial of the cause aforesaid, before Samuel Sankey, Esq., Justice of the
Peace as aforesaid, then and there in a loud voice, and in the presence and hearine of
the aforesaid citizens, falsely, wickedly, wrongfully and maliciously uttered, spoke,
published and proclaimed, of and concerning and to the said Charles Baumgarten,
plaintiff, and of and concerning his oath and evidence as aforesaid, these false, scanda -
lous, malicious and defamatory words following, that is to say: “You” (meaning
the said plaintiff’) “ have sworn to a damned lie,” (meaning the oath and evidence
aforesaid, so taken as aforesaid by and before Samuel Sankey, Justice of the Peace
as aforesaid). “ You” (wneaning the plaintiff ) “ have sworn to a damned lie before
Samuel Sankey, and I can prove it.” ‘“You” (meaning the said plaintiff) *swore
to a lie” “You” (meaning the said plaintiff) “have sworn to a lie. I can
prove it by your own daughter.” “You” (meaning the said plaintiff) *have sworn
that you never spoke to me previous to that time in the street, and that is a damned
lie, and I can prove it; and now go and sue me in the Court if you dare; you had
better take down the names of witnesses.” *You” (meaning the said plaintiff)
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“ have sworn falsely, and I can prove it.”  * You” (meaning the said plaintiff ) “ have
committed perjury.” “You” (meaning the said plaintiff) “committed perjury, and
I can prove it by your daughter.” *“ You committed perjury.” “You swore falsely.”
“You swore to a lie.” “You swore to a damned lie.” “I would not believe you
under oath.” “You are a damned liar, and you swore to a dammned lie before San-
key.” “Youswore falsely before Samuel Sankey on the trial.”

Meaning thereby that the said plaintiff had committed the crime of perjury, all of
which is to the great damage of said plaintiff.

The second count charges that said plaintiff afterwards, &e., on the thirteenth day
of November, A. D. 1857, at, &e., was and is a good, true and honest citizen, &e.,
and never was guilty of the crimes hereinafter laid to his charge; nevertheless the
said defendant well knowing, &ec., but contriving and intending to injure, defame and
slander the plaintiff in his good name, to wit: on, &c., at, &c., in presence of divers
good and worthy citizens, &c., and in a loud voice falsely, &e., spoke, published, &ec.,
of and concerning and to the said plaintiff, in order to have it believed that he, the
said plaintiff; was guilty of the crime of perjury, the following false, &ec., words, that
is to say : “You” (meaning said plaintiff') “swore to a damned lie.” “You” (mean-
ing said plaintiff) * have sworn to a damned lie before Samuel Sankey,” (meaning
that the plaintiff had committed perjury). *“You™ (meaning said plaintiff ) * have
sworn to a damned lie before Samuel Sankey, and I can prove it.” * You” (meaning
said plaintiff') “swore to a lie.” “You” (meaning said plaintiff) “have sworn to a
lie, I can prove it by your own daughter.” “You” [meaning the said plaintiff ] “ have
sworn that you never spoke to me previous to that time in the street, and that is a
damned lie, and I can prove it; and now go and sue me if you dare.” “ You"
[meaning said plaintiff ] “swore to a damned lie, and I can prove it by your daugh-
ter.” “You” [meaning the said plaintiff] ‘“have sworn falsely, and I can prove it.”

Meaning thereby that the plaintiff had committed the erime of perjury, all of which
is to the great damage of said plaintiff.

The third count charges that said plaintiff’ afterwards, on the 13th day of Novem-
ber, A. D. 1857, at, &c., was and is a good and true man, &c., and never was guilty
of the crimes hereinafter laid to his charge, nevertheless the said defendant well
knowing, &c., but contriving and intending to injure, defime and slander said plaintiff
in his good name, &c., to wit: on the 13th of November, 1857, at, &c., in the pres-
ence and hearing, &ec., of and concerning said plaintiff; these false, &c., words, did
speak, publish and declare, to wit: * You” [meaning said plaintiff] “swore to a
damned lie.” “You” [meaning said plaintiff ] “ have sworn to a damned lie, and [
can prove it.” *“You” [meaning the said plaintiff ] “swore to a damned lie be-
fore Samuel Sankey, and I can proveit.” ¢ You” [meaning said plaintiff ] “ swore to
alie.”” “You” [meaning said plaintiff ] ¢ have sworn to a lie, and I can prove it by
your own daughter.” * You” [meaning said plaintiff ] *have sworn that you never
spoke to me previous to that time in the street, and that is a damned lie, and I can
prove it ; and now go and sue me if you dare; you had better take down the names
of the witnesses,” *You” [meaning said plaintifl] * have sworn falsely.” « You”
[meaning said plaintiff] * have sworn fulse before Sankey, and I can prove it by your
oldest daughter.”

Meaning thereby that the said plaintiff had committed the crime of perjury.

Damages laid at $5000.

To this declaration defendant filed his plea of the general issue.

On the 19th day of September, 1859, at the September term of the Stephenson
Circuit Court, the cause came oun for trial. The Jury found defendant guilty, and as-
sessed the damuges at $500. Thereupon the defendant moved the Court for a new
trial and in arrest of judgment. And afterwards, on the 24th day of September,
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came on to be heard said defendant’s motions, and the Court granted a new trial, con-
ditioned that defendant pay costs of term within 80 days, " Leave to the plaintiff to
amend his declaration and add another count. Leave to defendant to file additional
pleas.

Afterwards plaintiff filed 4th count to his declaration, to which defendant pleaded,
and plaintiff' then entered nolle prosequi to his 4th count.

Afterwards on the 7th day of April, 1860, at the April term of said Court, said
cause was again tried, and the Jury found defendant guilty, and assessed the damages
at $150. Whereupon, defendant mnoved for a new trial and in arrest of judgment.

And afterwards, on the first day of May, came on to be heard said defendant’s mo-
tion for a new trial and in arrest of judgment, whereupon the Court granted a new
trial.

And afterwards, on the fourth day of September, 1860, it being of the September
term of said Court, said cause again came on for trial, whereupon a jury came, who
were duly elected, tried and sworn, &c., and the following evidence was adduced.

PLAINTIFF'S TESTIMONY.

Samuel Sankey sworn.—Witness testified : I have known the plaintiff and defen-
dant about seven years; I was acting as Justice of the Peace about four years; [ was
present at a conversation between plaintiff and defendant, at my office in this city,
about the 13th of November, 1857 ; there was a suit pending where Baumgarten was
complaining witness and Wolbrecht defendant ; the parties had some talk ; the words
I remember were, Baumgarten said to Wolbrecht you have ruined my family ; Wol-
brecht said he was a liar ; they exchanged words in that way ; there was a good deal
said ; [ only remember the specific charges; Wolbrecht said he had sworn to a damned
lie before me, and he could prove it by his own daughter ; he was speaking to Mr.
Baumgarten ; he resented it, and Wolbrecht said he could prove it by his own daugh-
ter; and then said that he had sworn before Squire Sankey that he hadn’t spoken to
him prior to that time; he said you had better sue me in Court, and you had better
take down the names of your witnesses; Mr. Wolbrecht said so; Daniel S. Bogar
and Abel Smith were present ; I was engaged at the time and paid no attention until
these particular charges were made ; there had been a hearing before me between the
same parties about the 5th of November, 1857, and now they were in on the 13th,
and were talking about the other suit on the 5th; Baumgarten was complaining wit-
ness in the suit of the 5th; he was sworn by me, and testified in that case; Baum-
garten says to Wolbrecht, you have ruined my family ; Wolbrecht replied to him,
you lie; he then said he had sworn to a lie before Squire Sankey, aud he could prove
it by his own daughter; you swore before Squire Sunkey that you hadn’t spoken to
me before that time; they were speaking of the 5th of November; that is all there
is of it; they were talking about what had been sworn to at that time; Mr. Burchard
was present as Wolbrecht's attorney on the 5th of November ; Kean appeared for
Baumgarten. (Defendant objected to evidence of what took place at the trial on the
5th November, until the issue then on triul is proved. Objection overruled and ex-
cepted to by defendant.) Mr. Burchard in cross examining Baumgarten, asked him
whether he had not frequently before this time used insulting language to Wolbrecht,
and tried to pick a quarrel with him, and referred to one particular time before my
office, and asked him if he had not ther used insulting language; Baumgarten said
that he had not.

Mr. Burchard asked him whether he hadn’t, previous to the 5th of November, at
various times, used insulting language, and whether he did not on a certain occasion,
opposite those buildings, use insulting language ; Baumgarten said he had not ; Idon’t
remember any other questions than I have stated ; on the 13th they were talking this
matter over ; think Wolbrecht said you are a liar ; you swore to a lie before Squire
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Sankey, and I can prove it by your own daughter ; think he said you swore to a lie
before Squire Sankey, also Samuel Sankey ; it was in my office in Freeport, Steph-
enson county, Illinois.

Cross.—On the occasion of the conversation on the 13th, Wolbrecht was angry ; I
was sitting inside the railing in my office writing a deed ; Wolbrecht was angry and
boisterous ; Baumgarten did not appear as much excited as Wolbrecht; some one, I
think it was Kean, came to me the next day with the words written down, and asked
me if I could swear to them ; should not probably remember a word of it if he had
not come to me the next day.

L. W. Guiteau, sworn.—Witness testified : 1 have searched for the papers, the
complaint and warrant in the case of the People vs. Waolbreeht, before Sankey on the
5th of November, 1857 ; I could not find them ; commenced to search for them about
fifteen minutes since ; I have not been requested to search for them before this trial ;
I do not know that these papers were left with me; think if they were they went be-
fore the Grand Jury ; papers of that kind when sent to the Grand Jury and no in-
dictment is found, are frequently not returned ; such papers are kept in a particular
place by themselves in my office.

Samuel Sankey—Recalled by plaintiff to give secondary evidence of the contents
of the papers, in the case of the People »s. Wolbrecht. (Counsel for defendant ob-
jected, on the ground that no proper foundation had been laid for the introduction of
secondary evidence of the contents of the papers. The objection was overruled by
the Court, and witness was allowed to give such evidence. Counsel for defendant ex-
cepted. The witness testified: The charge was that Mr. Wolbrecht had made an
assault on Mr. Baumgarten, and threatened to shoot him ; that was the case in which
Mr. Burchard examined Baumgarten.

(The Docket of the witness containing his record of the suit was here cffered in
evidence by plaintiff. Defendant vbjected, on the ground that the papers of the suit
were best evidence, and had not been produced. Objection overruled by the Court,
to which ruling of the Court in admitting such evidence defendant excepted.)

The record of the docket was then read in evidence—case of the People vs. George
Wolbrecht—November 5, 1857, on the oath of Charles Baumgarten & warrant issued
to W. Smith, signed by J. C. Kean, Esq., a Justice of the Peace, returnable instan-
ter. Warrant returned same day with defendant in custody ; defendant pleads not
guily ; applies for change venue which is granted, and papers came to me; where-
upon cause is called for trial, and parties declared themselves ready, and Charles
Baumgarten, W. Youngman, W. Best, and D. B. Langley were sworn. After hear-
ing the testimony it is ordered by the Court that the defendant is guilty, and that he
give bonds in $1000, &c.

Daniel S. Bogar, sworn.—Witness testified: I know plaintiff and defendant ; I
heard Sankey’s testimony ; I was in Sankey’s office on that occasion; heard some
words spoken there ; Wolbrecht said, you swore to a lie, you swore to a damned lie
and I can prove it by your own daughter; Wolbrecht said that; he was talking to
Baumgurten ; Sankey said after they went out of the office that we would have to be
witnesses ; they were both excited and loud ; I was reading a newspaper at the time.

Cross.—This was the same conversation that Sankey has sworn to; the parties
were excited and speaking loud and in passion.

Frederick Bues, sworn.—Witness testified : I know Wolbrecht; don’t know what
he is worth; believes he owns the lot his store is on ; think he is worth about §2,000
or §3,000.

David Seem, sworn.—Witness testified : Heard Wolbrecht say about a year ago
he owned land in Missouri; think it was between 1,000 and 1,300 acres; can’t say
whether he owns it or not ; I should think so fur as I know he was worth from $3,000
to 4,000.
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DEFENDANT'S TESTIMONY.

U. D. Meacham sworn.—Witness testified: I was present 18th November, 1857,
at a trial before Sankey, in which the People were plaintiffs and Wolbrecht defen-
dant; Sankey and Bogar were present; I was there as counsel for Wolbrecht ; after
we went in, a dispute arose between Baumgarten and Wolbrecht ; they got very an-
gry ; Baumgarten remarked that he would swear to such a fact; Wolbrecht replied,
you swear so, and you swear to a damned lie, and I can prove it by your own daugh-
ter ; he spoke imperfect English ; the expression he used was, you swear so, and you
swear a damned lie, and I can prove it by your own daughter; I went in with
Wolbrecht when he went in ; I remained there, and he came out with me; I heard
all the conversation ; they were both very angry; what was said was in heat and pas-
sion ; I paid particular attention at the time.

Horatio C. Burchard sworn.—W itness testified: I was counsel for Wolbrecht in
a cause before Kean ; there were two complaints against him ; they were the same
cases that Sankey and other witnesses have testified about ; I was present at the trial
on the 5th November, before Sankey, as Wolbrecht’s counsel ; that was a complaint
by Baumgarten for an assault on him by Wolbrecht with a deadly weapon with in-
tent to kill ; the charge was that the assault was made that day, Nov. 5, 1857 ; [ think
the last trial on the 13th was a complaint to bind Wolbrecht over to keep the peace ;
at the trial on the 5th of November the question was asked Baumgarten whether he
had spoken to Mr. Wolbrecht previous to the occasion of the alleved assault; Wol-
brecht suggested that 1 should ask Baumgarten whether he had spoken to him before
that day ; Baumgarten said he had not ; then I called his attention to a place in Steph-
enson street, at some time previous to the day of the assault; Baumgarten said that
he had not spoken to him at that time ; I asked the question because Wolbrecht sug-
gested it; I did not see the object of the question.

The foregoing is all the evidence introduced at the trial of said cause.

Whereupon the counsel for the plaintiff asked the Court to instruct the Jury as fol-
lows, to wit :

PLAINTIFF’S INSTRUCTIONS.

1. That if the Jury believe from the evidence that the defendant maliciously said
to and of, and concerning the plaintiff, “ You swore to a damned lie,” intending thereby
to impute the crime of perjury in a matter material to the issue in a judicial proceed-
ing before that time had before Samuel Sankey, when speaking in reference to such
proceeding, as charged in the declaration, they should find the defendant guilty and
assess the plaintiff’s damages.

2. That if the Jury believe from the evidence that the defendant is guilty of speak-
ing the words as charged in the declaration, with the meaning as therein charged, and
that the testimony charged to be false was material to the issue in a judicial proceed-
ing before then had, as charged in the declaration, and that the words were spoken in
reference to such proceeding, then in the speaking of such words the law implies mal-
ice.

3. If the Jury believe from the evidence that slanderous words, as charged in the
declaration, with the intent to impute the crime of perjury, have been spoken by the
defendant, it is evidence that the speaker of such words was actuated by malice, and
it is not sufficient proof of itself, that a malicious intent was wanting in such speaker
because he spuke such words when angry and in the heat of passion.

4, The plaintiff in this case is not obliged to prove all the words charged in the
declaration ; but if he prove some of them which are lnid in the declaration and as
charged therein, and which are actionable and slanderous, and that they were spoken
with the intent to impute the crime of perjury, it is sufficient.

*5. The Jury, if they find the defendant guilty, may consider not only the injury
incurred by the plaintiff, but also, if the injury was willful, his mental sufferings.
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6. If the Jury find the defendant guilty, then the wealth of the defendant is a proper
subject for the consideration of the Jury in the assessment of damages.

7. The Jury in this case, if they find the defendant guilty, are limited in the amount
of damages which they may give in this suit only by the amount claimed at the end
of the plaintiff’s declaration, if they think the plaintiff is entitled to that amount from
the evidence.

Which said instructions were given by the Court, and to the giving of which said
instructions the counsel for the defendant then and there excepted.

The counsel for the defendant thereupon asked the Court to instruct the Jury as
follows, to wit:

DEFENDANT'S INSTRUCTIONS.

1. This action cannot be maintained unless it has been proved to the Jury: 1.
That the defendant spoke the words, or some of them substantially as charged in the
declaration charging the plaintiff with perjury. 2. That the words were spoken of
and concerning a judicial proceeding before Samuel Sankey, a Justice of the Peace,
as charged in the declaration. Nor, if it appears from the evidence that the testimony
of the plaintiff charged to be false by the defendant, was not material to the issue on
trial before said Sankey, when it was given.

2. False swearing is not perjury when the matter sworn to is not material to the
issue on trial, and it is not slander under this action to charge a man with swearing
falsely in such case, because it does not imply perjury.

3. Words spoken do not justify an assault, and it would be no defence to a charge
of assaulting with a deadly weapon, to prove that the person on whom such assault
was made had used harsh words to the person making the assault, and such proof
would be immaterial to the issue in such case.

4. If the Jury find from the evidence that that part of the testimony of Baumgar-
ten, which it is alleged the defendant Wolbrecht charged was false, was immaterial to
the issue on trial when such testimony was given, then the Jury must find their ver-
dict for the defendant.

6. If the Jury find from the testimony that the only charge that the defendant made
against the plaintiff on the occasion before Esq. Sankey was, “It' you swear” to a
certain thing * then you swear to a lie, and I can prove it by your own daughter,”
such charge was not slander and will not sustain this action.

7. If the Jury believe from the evidence that the defendant’s only charge ot false
swearing was that at a trial of defendant, Wolbrecht, on a charge of an assault with
a deadly weapon, the plaintiff had testified that “he (the plaintiff') had not spoken to
the defendant before that day,” then the testimony charged to be false was not mate-
rial to the issue at the trial, and the Jury must find the defendant not guilty.

8. The malice which the law implies when words are spoken charged to be slander-
ous, may be rebutted by circumstances showing a want of malice in the party speak-
ing.

Which said instructions were given by the Court.

The counsel for the defendant also asked the Court to give (fifthly) the following
instruction to the Jury, to wit:

5. The gist and foundation of this action of slander is malice; the question of"
malice is a question for the Jury to decide; and if they find froin the testimony that
the words used by defendant were spoken during a quarrel, in heat and passion, with-
out malice, then the Jury must find the defendant not guilty.

Which said instruction was refused by the Court, and to which ruling of the Court
in refusing said instruction the said defendant then and there excepted. And after
the Court had refused the said instruction, and had written the word “ Refused” on
the margin thereof, the Court handed the same to the Jury, and the counsel for said
defendant objected to having the said instruction go to the Jury, after the same had
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been so refused by the Court, but the Court overruled said objection and permitted
said instruction so refused as aforesaid to go to the Jury, and to be taken by them to
their Jury room. To which ruling of the Court the said defendant then and there
excepted.

Whereupon the Jury retired, &e., and afterwards on the 5th day of September,
1860, at said September term of said Court, returned into Court their verdict, finding
the defendant guilty, and assessing the damages at $549.50.

Whereupon the ccunsel for said defendant moved the Court ;

1. For a new trial.

2. In arrest of judgment.

3. To set aside the verdict of the Jury.

4. To set aside the verdict and enter judgment for the defendant in this cause.

5. That a venire facias de novo issue in said cause.

6. That judgment non obstante veredicto be entered for defendant.

And the said defendant assigned the following reasons in writing in support of his
said motions, to wit :

1. The verdict is contrary to and not sustained by the evidence, or any part of it.

2. The verdict is contrary to law.

3. The Court allowed improper evidence to go to the Jury on the part of the plain-
tiff.

4. The Court erred in giving the instructiors asked by the plaintiff.

5. The instructions asked by the plaintiff and each of them were abstract; there
was no proof in the case to sustain them, and they should have been refused by the
Court.

6. The Court erred in refusing the fifth instruction asked by the defendant.

7. The Court erred in permitting the fifth instruction asked by the defendant to be
given to the Jury, and by them taken with them to their Jury room, after the Court
had refused said instruction, and had written the word * Refused” on the margin
thereof.

8. Under the law, and under the instructions asked by the defendant the Jury were
bound to find a verdict for the defendant, and the verdict should be set aside because
the Jury found against the law and contrary to the instructions of the Court.

9. The damages are excessive.

Which said motions coming on to be heard on the 22d day of September, 1860,
were severally overruled by the Court, for the reason that two new trials had been
granted in said cause.

Whereupon the Court rendered judgment in favor of said plaintiff and against said
defendant, for the said sum of $549.50 and costs, and awarded execution for the same,

To which said decision of the Court in overruling the said several motions of the
said defendant and each of them, and in rendering the judgment aforesaid, the counsel
for the defendant did then and there except.

ERRORS ASSIGNED ON THE RECORD,

1. The Court erred in permitting improper testimony to be given to the Jury on
the part of said plaintiff.

2. The Court erred in giving the instructions asked by the plaintiff.

3. The Court erred in refusinz the 5th instruction asked by the defendant.

4. The Court erred in permitting the 5th instruction asked by the defendant to be
given to the Jury and taken to their Jury room, after the Court had refused said in-
struction and had written the word “ Refused” on the margin of the same.

5. The Court erred in overruling the defendant’s motion for a new trial.

6. The Court erred in overruling the defendant’s motion in arrest of judgment.

7. The Court erred in overruling the defendant’s motion to set aside the verdict of
the Jury,
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8. The Court crred in overruling the defendant’s motion to set aside the verdict and
enter judgment for the defendant.

9. The Court erred in overruling the defendant’s motion to enter judgment for the
defendant non obstante veredicto.

10. The Court erred in overruling the defendant’s motion to issue a venire facias

de novo in this cause.
TURNER & INGALLS, for Appellant.
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SUPREME COURT OF ILLINOIS..
THIRD GRAND DIVISION, APRIL TERM, A. D. 1861,

GEORGE WOLBRECHT,
Appellant.
vs. . APPEAL FROM STEPHENSON.
CHARLES BAUMGARTEN,
Appellee.

This was an action of case at common law, for slander, brought by appellee in the
Circuit Court of Winnebago, and thence taken by change of venue to the Stephenson
Circuit Court.

The first count of the declaration charges: Tor that whereas the said Plaintiff
(appellee) always was and is a good, true and honest citizen of this state, and (until
the grievances hereinafter mentioned) unsuspected of any perjury, false swearing, or
other crime whatever, and thereby had deservedly gained the good opinion of all his
neighbors, &c.; and whereas, before the speaking and publishing of the false and
scandalous words in this count mentioned, to wit: on the fifth day of November, A.
D. 1857, at the city of Freeport in the county of Stephenson, &c., to wit: in the
county of Winnebago, &e., the said Charles Bauingarten, plaintiff in this suit, had
duly appeared before Samuel Sankey, Esq., a Justice of the Peace in and for the
town of Freeport, in the county of Stephenson and state of Illinois, duly elected and
sworn as such Justice of the Peace, and being then and there a witness on the trial of
a certain cause before said Justice of the Peace, in which the People of the State of
[llinois was plaintiff, and George Wolbrecht was «lefendant, and being ther: and there
sworn by the said Samuel Sankey, Justice of the Peace as aforesaid, to testify upon
the trial of said cause, (the said Samuel Sankey, Esq., as such Justice having full
power to administer such oath to the plaintiff)) and after having been duly sworn as
aforesaid, the said plaintiff did on oath testify and make certain statements material
to the issue in the said cause then pending before the said Samuel Sankey, Esq., Jus-
tice of the Peace as aforesaid. Yet the said George Wolbrecht, defendant, well
knowing the premises, &c., and then and there maliciously, and falsely intending to have
it believed, that the said Charles Baumgarten, plaintiff, had been guilty of false swear-
ing and perjury, before the aforesaid Justice'of the Peace, in the trial of the aforesaid
cause, and that he the said plaintiff, was guilty of perjury therein, afterwards, to wit:
on the thirteenth day of November, A. D. 1857, at said county of Stephenson, to
wit : at, &c., in a certain conversation which said Wolbrecht, defendant, then and
there had with said Charles Baumgarten, plaintiff; in the presence and hearing of di-
vers good and worthy citizens, &e., of and concerning, and to the said Charles Baum-
garten, plaintiff, and of and concerning his aforesaid oath, and his evidence under said
outh, on the trial of the cause aforesaid, before Samuel Sankey, Esq., Justice of the
Peace as aforesaid, then and there in a loud voice, and in the presence and hearing of
the aforesaid citizens, falsely, wickedly, wrongfully and maliciously uttered, spoke,
published and proclaimed, of and concerning and to the said Charles Baumgarten,
plaintiff; and of and concerning his oath and evidence as aforesaid, these false, scanda.
lous, malicious and defamatory words following, that is to say : “You” (meaning
the said plaintiff') “ have sworn to a damned lie,” (meaning the oath and evidence
aforeseid, so taken as aforesaid by and before Samuel Sankey, Justice of the Peace
as aforesaid). “ You” (meaning the plaintiff ) “ have sworn to a damned lie before
Samuel Sankey, and [ can prove it.” “Yon” (meaning the said plaintiff’) *swore
to a lie.” “You” (meaning the said plaintiff) “have sworn to a lie. I can
prove it by your own daughter.” “You” (meaning the said plaintiff’) “have sworn
that you never spoke to me previous to that time in the street, and that is a damned
lie, and [ can prove it; and now go and sue me in the Court if you dare; you had
better take down the names of witnesses.” “You” (meaning the said plaintiff')
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neighbors, &c.; and whereas, before the speaking and publishing of the fulse and
scandalous words in this count mentioned, to wit: on the fifth day of November, A.
D. 1857, at the city of Freeport in the county of Stephenson, &e., to wit: in the
county of Winnebago, &e., the said Charles Baumgarten, plaintiff in this suit, had
duly appeared before Samuel Sankey, Esq., a Justice of the Peace in and for the
town of Freeport, in the ceunty of Stephenson and state of Illinois, duly elected and
sworn as such Justice of the Peace, and being then and there a witness on the trial of
u certain cause before said Justice of the Peace, in which the People of the State of
[llinois was plaintiff; and George Wolbrecht was «efendant, and being ther: and there
sworn by the said Samuel Sankey, Justice of the Peace as aforesaid, to testify upon
_the trial of said cause, (the said Samuel Sankey, Esq., as such Justice having full
power to administer such oath to the plaintiff}) and after having been duly sworn as
aforesnid, the said plaintiff did on oath testify and malke certain statements material
to' the issue in the said cause then pending before the said Sumuel Sankey, Esq., Jus-
tice of the Peace as aforesaid. Yet the said George Wolbrecht, defendant, well
knowing the premises, &c., and then and there maliciously, and falsely intending to have
it believed, that the said Charles Baumgarten, plaintiff; had been guilty of false swear-
ing and perjury, before the aforesaid Justiceof the Peace, in the trial of the aforesaid
cause, and that he the said plaintiff, was guilty of perjury therein, afterwards, to wit:
on the thirteenth day of November, A. D. 1857, at said county of Stephenson, to
wit : at, &c., in a certain conversation which said Wolbrecht, defendant, then and
there had with said Charles Baumgarten, plaintiff, in the presence and hearing of di-
vers good and worthy citizens, &e., of and concerning, and to the said Charles Baum-
garten, plaintiff, and of and concerning his aforesaid oath, aud his evidence under said
oath, on the trial of the cause aforesaid, before Samuel Sankey, Esq., Justice ot the
Peace as aforesaid, then and there in a loud voice, and in the presence and hearing of
the aforesaid citizens, falsely, wickedly, wrongfully and maliciously uttered, spoke,
published and proclaimed, of and concerning and to the said Charles Baumgarten,
plaintiff; and of and concerning his oath and evidence as aforesaid, these false, scanda -
lous, malicious and defamatory words following, that is to say: *“You” (meaning
the said plaintiff') “ have sworn to a damned lie,” (meaning the oath and evidence
aforeszid, so taken as aforesaid by and before Samuel Sankey, Justice of the Peace
as aforesaid). “ You” (meaning the plaintiff ) “ have sworn to a damned lie before
Samuel Sankey, and [ can prove it.” “You” (meaning the said plaintiff) “swore
to a lie.” “You” (meaning the said plaintiff) ‘“have sworn to a lie. I can
prove it by your own daughter.” ¢ You” (meaning the said plaintiff) “have sworn
that you never spoke to me previous to that time in the street, and that is a damned
lie, and I can prove it; and now go and sue me in the Court if you dare; you had
better take down the names of witnesses.” “You” (meaning the said plaintiff’)
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“ have sworn falsely, and I can prove it.” “You” (meaning the said plaintiff ) * have
committed perjury.” “You” (meaning the said plaintiff) “committed perjury, and
I can prove it by your daughter.” *You committed perjury.” “You swore falsely.”
“You swore to a liec.” “You swore to a damned lie.” “[ would not believe you
under oath.” “You are a damned liar, and you swore to a damned lie before Sun-
key.” “Youswore falsely before Samuel Sankey on the trial.”

Meaning thereby that the said plaintiff had committed the crime of perjury, all of
which is to the great damage of said plaintiff.

The second count charges that said plaintiff afterwards, &c., on the thirteenth day
of November, A. D. 1857, at, &c., was and is a good, true and honest citizen, &e.,
and never was guilty of the crimes hereinafter lnid to his charge ; nevertheless the
said defendant welk knowing, &c., but contriving and intending to injure, defime and
slander the plaintiff in his good name, to wit: on, &c., at, &e., in presence of divers
good and worthy citizens, &c., and in a loud voice falsely, &e., spoke, published, &e.,
of and concerning and to the said plaintiff, in order to have it believed that he, the
said plaintiffy was guilty of the crime of perjury, the following false, &e., words, that
is to say : “You” (meaning said plaintiff) “swore to a damned lie.” “You” (mean-
ing said plaintiff) “ have sworn to a damned lie before Samuel Sankey,” (meaning -
that the plaintiff’ had eommitted perjury). “You” (meaning said plaintiff ) * have
sworn to a damned lie before Samuel Saunkey, and [ can prove it.” “ You” (meaning
said plaintiff') “ swore to a lie.” “You” (meaning said plaintiff) “have sworn to a
lie, I can prove it by your own daughter.” “ You” [meaning the said plaintiff ] “ have
sworn that you never spoke to me previous to that time in the street, and that is a
damned lie, and I can proveit; and now go and sue me if you dare.” “You"
[meaning said plaintiff ] “swore to a damned lie, and I can prove it by your daugh-
ter.”” “You” [meaning the said plaintiff] *“have sworn falsely, and I.can prove it.”

Meaning thereby that the plaintiff had committed the crime of perjury, all of which
is to the great damage of said plaintiff.

The third count charges that said plaintiff afterwards, on the 13th day of Novemn-
ber, A. D. 1857, at, &c., was and is a good and true man, &c., and never was guilty
of the crimes hereinafter laid to his charge, nevertheless the said defendant well
knowing, &c., but contriving and intending to injure, defame and slander said plaintiff
in his good name, &e., to wit: on the 13th of November, 1857, at, &c., in the pres-
ence and hearing, &e., of and concerning said plaintiff; these false, &o., words, did
speak, publish and declare, to wit: ‘ You” [meaning said plaintiff] “swore to a
damned lie.” “You” [meaning said plaintiff ] « have sworn to a damned lie, and I
can prove in.” “You” [meaning the said plaintiff] “swore to a damned lie be-
fore Samuel Sankey, and I can proveit.” “ You” [meaning said plaintiff ] “ swore to
alie.” “You” [meaning said plaintiff ] “ have sworn to a lie, and I can prove it by
your own daughter.” ¢ You” [meaning said plaintiff ] *have sworn that you never
spoke to me previous to that time in the street, and that is a damned lie, and I can
prove it ; and now go and sue me if you dare; you had better take down the names
of the witnesses.” You” [meaning said plaintifl] * have sworn falsely.,” “ You”
[meaning said plaintiff] *have sworn fulse before Sankey, and I can prove it by your
oldest daughter.”

Meaning thereby that the said plaintiff had committed the crime of perjury.

Damages laid at $5000.

To this declaration defendant filed his plea of the general issue,

On the 19th duy of September, 1859, at the September term of the Stephenson
Circuit Court, the cause came on for trial. The Jury found defendant guilty, and as-
sessed the damuges at $500. Thereupon the defendant moved the Court for a new
trial and in arrest of judgment. And afterwards, on the 24th day of September,

N




16
17

18

19

3

came on to be heard said defendant’s motions, and the Court granted a new trial, con-
ditioned that defendant pay costs of term within 80 days. Leave to the plaintiff to
amend his declaration and add another count. Leave to defendant to file additional
pleas.

Afterwards plaintiff filed 4th count to his declaration, to which defendant pleaded,
and plaintiff' then entered nolle prosequi to his 4th count.

Afterwards on the 7th day of April, 1860, at the April term of said Court, said
cause was again tried, and the Jury found defendant guilty, and assessed the damages
at $150. Whereupon, defendant inoved for a new trial and in arrest of judgment.

And afterwards, on the first day of May, came on to be heard suid defendant’s mo-
tion for a new trial and in arrest of judgment, whereupon the Court granted a new
trial.

And afterwards, on the fourth day of September, 1860, it beine of the September
term of said Court, said cause again came on for trial, whereupon a jury came, who
were duly elected, tried and sworn, &c., and the following evidence was adduced.

PLAINTIFF'S TESTIMONY.

Samuel Sankey sworn.—Witness testified : I have known the plaintiff and defen-
dant about seven years ; I was acting as Justice of the Peace about four years; [ was
present at a conversation between plaintiff and defendant, at my oflice in this city,
about the 13th of November, 1857 ; there was a suit pending where Baumgarten was
complaining witness and Wolbrecht defendant ; the parties had some talk ; the words
I remember were, Baumgarten said to Wolbrecht you have ruined my family ; Wol-
brecht said he was a liar ; they exchanged words in that way ; there was a good deal
said ; I only remember the specific charges ; Wolbrecht said he had sworn to a damned
lie before me, and he could prove it by his own daughter ; he was speaking to Mr.
Baumgarten ; he resented it, and Wolbrecht said he could prove it by his own daugh-
ter, and then said that he had sworn before Squire Sankey that he hadn’t spoken to
him prior to that time; he said you had better sue me in Court, and you had better
take down the names of your witnesses; Mr. Wolbrecht said so; Daniel S Bogar
and Abel Smith were present ; I was engaged at the time and paid no attention until
these particular charges were made ; there had been a hearing before me between the
same parties about the 5th of November, 1857, and now they were in on the 13th,
and were talking about the other suit on the 5th; Baumgarten was complaining wit-
ness in the suit of the 5th; he was sworn by me, and testified in that case; Baum-
garten says to Wolbrecht, you have ruined my family ; Wolbrecht replied to him,
you lie; he then said he had sworn to a lie before Squire Sankey, and he could prove
it by his own daughter ; you swore hefore Squire Sankey that you hadn't spoken to
me before that time; they were speaking of the 5th of November; that is all there
is of it; they were talking about what had been sworn to at that time; Mr. Burchard
was present as Wolbrecht’s attorney on the 5th of November; Kean appeared for
Baumgarten. (Defendant objected to evidence of what took place at the trial on the
5th November, until the issue then on trial is proved. Objection overruled and ex-
cepted to by defendant.) Mr. Burchard in cross examining Baumgarten, asked him
whether he had not frequently before this time used insulting language to Wolbrecht,
and tried to pick a quarrel with him, and referred to one particular time before my
office, and asked him if he had not ther used insulting language ; Baumgarten said
that he had not.

Mr. Burchard asked him whether he hadn’t, previous to the 5th of November, at
various times, used insulting language, and whether he did not on a certain occasion,
opposite those buildings, use insulting language ; Baumgarten said he had not ; I don’t
remember any other questions than I have stated ; on the 13th they were talking this
matter over; think Wolbrecht said you are a liar ; you swore to a lie before Squire
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Sankey, and I can prove it by your own daughter ; think he said you swore to a lie
before Squire Sankey, also Samuel Sankey ; it was in my office in Freeport, Steph-
enson county, Illinois.

Cross.—On the occasion of the conversation on the 13th, Wolbrecht was angry ; I
was sitting inside the railing in my office writing a deed ; Wolbrecht was angry and
boisterous ; Baumgarten did not appear as much excited as Wolbrecht; some one, I
think it was Kean, came to me the next day with the words written down, and asked
me if I could swear to them ; should not probably remember a word of it if he had
not come to me the next day.

L. W. Guiteau, sworn.—Witness testified: 1 have searched for the papers, the
complaint and warrant in the case of the People vs. Wolbrecht, before Sankey on the
5th of November, 1857; I could not find them ; commenced to search for them about
fifteen minutes since ; I have not been requested to search for them before this trial ;
[ do not know that these papers were lefs with me; think if they were they went be-
fore the Grand Jury ; papers of that kind when sent to the Grand Jury and no in-
dictment is found, are frequently not returned ; such papers are kept in a particular
place by themselves in my office.

Samuel Sankey—Recalled by plaintiff to give secondary evidence of the contents
of the papers, in the case of the People »s. Wolbrecht. (Counsel for defendant ob-
Jected, on the ground that no proper foundation had been laid for the introduction of
secondary evidence of the contents of the papers. The objection was overruled by
the Court, and witness was allowed to give such evidence. Counsel for defendant ex-
cepted. The witness testified: The charge was that Mr. Wolbrecht had made an
assault on Mr. Baumgarten, and threatened to shoot him ; that was the case in which
Mr. Burchard examined Baumgarten,

(The Docket of the witness containing his record of the suit was here cfered in
evidence by plaintiff. Defendant vbjected, on the ground that the papers of the suit
were best evidence, and had not been produced. Objection overruled by the Court,
to which ruling of the Court in admitting such evidence defendant excepted.)

The record of the docket was then read in evidence—case of the People vs. George
Wolbrecht—November 5, 1857, on the oath of Charles Baumgarten a warrant issued
to W. Smith, signed by J. C. Kean, Esq., a Justice of the Peace, returnable instan-
ter. Warrant returned same day with defendant in custody ; defendant pleads not
guilty ; applies for change venue which is granted, and papers came to me; where-
upon cause is called for trial, and parties declared themselves ready, and Charles
Baumgarten, W. Youngman, W. Best, and D. B. Langley were sworn. After hear-
ing the testimony it is ordered by the Court that the defendant is guilty, and that he
give bonds in $1000, &e.

Daniel S. Bogar, sworn.—Witness testified: I know plaintiff and defendant ; I
heard Sankey’s testimony ; I was in Sankey’s office on that occasion; heard some
words spoken there ; Wolbrecht said, you swore to a lie, you swore to a damned lie
and I can prove it by your own daughter; Wolbrecht said that; he was talking to
Baumgarten ; Sankey said after they went out of the office that we would have to be
Wwitnesses ; they were both excited and loud ; I was reading a newspaper at the time.

Cross.—This was the same conversation that Sankey has sworn to; the parties
were excited and speaking loud and in passion.

Frederick Bues, sworn.—Witness testified: I know Wolbrecht; don’t know what
he is worth; believes he owns the lot his store is on 5 think he is worth about $2,000
or $3,000. .

David Seem, sworn.—Witness testified: Heard Wolbrecht say about a year ago
he owned land in Missouri; think it was between 1,000 and 1,300 acres; can’t say
whether he owns it or not ; I should think so far as I know he was worth from $3,000
to $4,000.
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DEFENDANT'S TESTIMONY,

U. D. Meacham sworn.—Witness testified: I was present 18th November, 1857,
at a trial before Sankey, in which the People were plaintiffs and Wolbrecht defen-
dant ; Sankey and Bogar were present ; I was there as counsel for Wolbrecht; after
we went in, a dispute arose between Baumgarten and Wolbrecht ; they got very an-
gry ; Baumgarten remarked that he would swear to such a fact ; Wolbrecht replied,
you swear so, and you swear to a damned lie, and I can prove it by your own daugh-
ter; he spoke imperfect English ; the expression he used was, you swear so, and you
swear a damned lie, and I can prove it by your own daughter; I went in with
Wolbrecht when he went in ; I remained there, and he came out with me; I heard -
all the conversation ; they were both very angry; what was said was in heat and pas-
sion ; I paid particular attention at the time.

Horatio C. Burchard sworn.—Witness testified: 1 was counsel for Wolbrecht in
a cause before Kean ; there were two complaints against him ; they were the same
cases that Sankey and other witnesses have testified about ; I was present at the trial
on the 5th November, before Sankey, as Wolbrecht’s counsel ; that was a complaint
by Baumgarten for an assault on him by Wolbrecht with a deadly weapon with in-
tent to kill ; the charge was that the assault was made that day, Nov. 5, 1857 ; [ think
the last trial on the 13th was a complaint to bind Wolbrecht over to keep the peace ;
at the trial on the 5th of November the question was asked Baumgarten whether he
had spoken to Mr. Wolbrecht previous to the occasion of the alleced assault; Wol-
brecht suggested that 1 should ask Baumgarten whether he had spoken to him before
that day ; Baumgarten said he had not; then I called his attention to a place in Steph-
enson Street, at some time previous to the day of the assault ; Baumgarten said that
he had not spoken to him at that time ; I asked the question because Wolbrecht sug-
gested it; I did not see the object of the question.

The foregoing is all the evidence introduced at the trial of said cause.

.Whereupon the counsel for the plaintiff asked the Court to instruct the Jury as fol-
lows, to wit :

PLAINTIFF’S INSTRUCTIONS.

1. That if the Jury believe from the evidence that the defendant maliciously said
to and of, and concerning the plaintiff,  You swore to a damned lie,” intending thereby
to impute the crime of perjury in a matter material to the issue in a judicial proceed-
ing before that time had before Samuel Sankey, when speaking in reference to such
proceeding, as charged in the declaration, they should find the defendant guilty and
assess the plaintiff’s damages.

2. That if the Jury believe from the evidence that the defendant is guilty of speak-
ing the words as charged in the declaration, with the meaning as therein charged, and
that the testimony charged to be false was material to the issue in a judicial proceed-
ing before then had, as charged in the declaration, and that the words were spoken in
reference to such proceeding, then in the speaking of such words thelaw implies mal-
ice.

3. If the Jury believe from the evidence that slanderous words, as charged in the
declaration, with the iatent to impute the crime of perjury, have been spoken by the
defendant, it is evidence that the speaker of such words was actuated by malice, and
it is not sufficient proof of itself, that a malicious intent was wanting in such speaker
because he spuke such words when angry and in the heat of passion.

4. The plaintiff in this case is not obliged to prove all the words charged in the
declaration ; but if he prove some of them which are laid in the declaration and as
charged therein, and which are actionable and slanderous, and that they were spoken
with the intent to impute the crime of perjury, it is sufficient.

5. The Jury, if they find the defendant guilty, may consider not only the injury
incurred by the plaintiff, but also, if the injury was willtul, his mental sufferings,
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6. If the Jury find the defendant guilty, then the wealth of the defendant is a proper
subject for the consideration of the Jury in the assessment of damages.

7. The Jury in this case, if they find the defendant guilty, are limited in the amount
of damages which they may give in this suit only by the amount claimed at the end
of the plaintiff’s declaration, if they think the plaintiff is entitled to that amount from
the evidence.

Which said instructions were given by the Court, and to the giving of which said
instructions the counsel for the defendant then and there excepted.

The counsel for the defendant thereupon asked the Court to instruct the Jury as-
tollows, to wit:

DEFENDANT'S INSTRUCTIONS.

1. This action cannot be maintained unless it has been proved to the Jury: 1.
That the defendant spoke the words, or some of them substantially as charged in the
declaration charging the plaintiff’ with perjury. 2. That the words were spoken of
and concerning a judicial proceeding before Samuel Sankey, a Justice of the Peace,
as charged in the declaration. Nor, if it appears from the evidence that the testimony
of the pluintift' charged to be false by the defendant, was not material to the issue on
trial before said Sankey, when it was given.

2. False swearing is not perjury when the matter sworn to is not material to the
issue on triul, and it is not slander under this action to charge a man with swearing
falsely in such case, because it does not imply perjury.

3. Words spoken do not justify an assault, and it would be no defence to a charge
of assaulting with a deadly weapon, to prove that the person on whom such assault
was made had used harsh words to the person making the assault, and such proof
would be immaterial o the issue in such case.

4. If the Jury find from the evidence that that part of the testimony of Baumgar-
ten, which it is alleged the defendant Wolbrecht charged was false, was immaterial to
the issue on trial when such testimony was given, then the Jury must find their ver-
dict for the defendant.

6. If the Jury find from the testimony that the only charge that the defendant made
against the plaintiff' on the occasion before Hsq. Sankey was, “If you swear” to a
certain thing “ then you swear to a lie, and I can prove it by your own daughter,”
such charge was not slander and will not sustain this action.

7. If the Jury believe from the evidence that the defendant’s only charge of false
swearing was that at a trial of defendant, Wolbrecht, on a charge of an assauls with
a deadly weapon, the plaintiff had testified that “he (the plaintiff’) had not spoken to
the defendant before that day,” then the testimony charged to be false was not mate-
rial to the issue at the trial, and the Jury must find the defendant not guilty.

8. The malice which the law implies when ‘words are spoken charged to be slander-
ous, may be rebutted by circumstances showing a want of malice in the party speak-
ing, ]

Which said instructions were given by the Court.

The counsel for the defendant also asked the Court to give (fifthly) the following
instruction to the Jury, to wit:

5. The gist and foundation of this action of slander is malice; the question of
malice is a question for the Jury to decide ; and if they find froin the testimony that
the words used by defendant were spoken during a quarrel, in heat and passion, with-
out malice, then the Jury must find the defendant not guilty.

Which snid instruction was refused by the Court, and to which ruling of the Court
in refusing said instruction the said defendant then and there excepted. And after
the Court had refused the said instruction, and had written the word “ Refused” on
the margin thereof, the Court handed the same to the Jury, and the counsel for said
defendant objected to having the said instruction go to the Jury, after the same had
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been so refused by the Court, but the Court overruled said objection and permitted
said instruction so refused as aforesaid to go to the Jury, and to be taken by them to
their Jury room. To which ruling of the Court the said defendant then and there
excepted. :

Whereupon the Jury retired, &c., and afterwards on the 5th day of September,
1860, at said September term of said Court, returned into Court their verdict, finding
the defendant guilty, and assessing the damages at $549.50.

Whereupon the ccunsel for said defendant moved the Court :

1. For a new trial.

2. In arrest of judgment.

8. To set aside the verdict of the Jury.

4. To set aside the verdict and enter judgment for the defendant in this cause.

5. That a venire facias de novo issue in said cause.

6. That judgment non obstante veredicto be entered for defendant.

And the said defendant assigned the following reasons in writing in support of his

said motions, to wit :

1. The verdict is contrary to and not sustained by the evidence, or any part of it.

2. The verdict is contrary to law.

3. The Court allowed improper evidence to go to the Jury on the part of the plain-
tiff,

4. The Court erred in giving the instructiors asked by the plaintiff.

5. The instructions asked by the pluintiff and each of them were abstract; there
was no proof in the case to sustain them, and they should have been refused by the
Court.

6. The Court erred in refusing the fifth instruction asked by the defendant.

7. The Court erred in permitting the fifth instruction asked by the defendant to be
given to the Jury, and by them taken with them to their Jury room, after the Court
had refused said instruction, and had written the word “ Refused” on the margin
thereof.

8. Under the law, and under the instructions asked by the defendant the Jury were
bound to find a verdict for the defendant, and the verdict should be set aside because
the Jury found against the law and contrary to the instructions of the Court.

9. The damages are excessive.

Which said motions coming on to be heard on the 22d day of September, 1860,
were severally overruled by the Court, for the reason that two new trials had been
granted in said cause.

Whereupon the Court rendered judgment in favor of said plaintiff and against said
defendant, for the said sum of $549.50 and costs, and awarded execution for the same,

To which said decision of the Court in overruling the said several motions of the
said defendant and each of them, and in rendering the judgment aforesaid, the counsel
for the defendant did then and there except.

ERRORS ASSIGNED ON THE RECORD.

1. The Court erred in permitting improper testimony to be given to the Jury on
the part of said plaintiff.

2. The Court erred in giving the instructions asked by the plaintiff.

3. The Court erred in refusing the 5th instruction asked by the defendant.

4. The Court erred in permitting the 5th instruction asked by the defendant to be
given to the Jury and taken to their Jury room, after the Court had refused said in-
struction and had written the word * Refused” on the margin of the same.

5. The Court erred in overruling the defendant’s motion for a new trial.

6. The Court erred in overruling the defendant’s motion in arrest of judgment.

7. The Court erred in overruling the defendant’s motion to set aside the verdict of
the Jury.
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8. The Court erred in overruling the defendant’s motion to set aside the verdict and

enter judgment for the defendant.
9. The Court erred in overruling the defendant’s motion to enter judgment for the

defendunt non obstante veredicto.
10. The Court erred in overruling the defendant’s motion to issue a venire facias

de novo in this cause.
TURNER & INGALLS, for Appellant.
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