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SUPREME COURT,

OF THE

ST A TH OF LT N COSEE

THIRD GRAND DIVISION,
April Term at Ottawa, 1862.

MARY JENNINGS,
Appellant.
Vs,
SUSAN H. SMITH, ¢t d,
Appellee. |

In Chancery for Dower.

gt
ABSTRACT OF THE RECORD.

i Pleas before the Hon. W. H. Heaton, Judge of the 22d Judicial
Circuit Court of the State of Illinois, who exchanges with Ira O.
Wilkinson, Judge of the 6th Judicial Circuit, at the October term
of the Henry County Circuit Court, A. D. 1861.

August 13th, 1861, the complainant filed her amended petition
for dower and relief.

The petition may be resolved as follows ;

I That the Complainant, Mary Jennings, the widow of Levi
Jennings, deceased, was married to the said Levi Jennings the 27th
day of July, A. D. 1816.
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II. That Levi Jennings died about December 28th, 1859, leaving
a will, which was duly proved and admitted to Probate, a copy of

which said will is attached to, and made part of the complainants
bill.

III. That the said Levi Jennings, by his said will, bequeathed all
his real estate and personal property to Susan H. Jennings (married
and now Susan H. Smith,) to be by her disposed of as in said will
specified, and also hefore his death advanced divers large quantities
of land to legatees in the will. But neither devised nor gave to
the complainant any land or any estate therein.

The complainant admits that she is one of the legatees in the
will, and that she has received about $60 to apply on her legacy,
part of which was derived from the sale of personal estate sold un-
the will of said Levi Jennings.

IV. That during the coverture of the complainant, said Levi
Jennings was seized in fee of the following lands:

[Here follows the description of about 4,000 acres of land.]

And also had an equitable estate of inheritance in about 2,000
acres of land (also described.)

Part of said lands being in Peoria County, part in Vermillion
County, and a majority of them in Henry County.

Alleges that a mistake occurs in the description of the land in a
certain deed, and prays that the same may be corrected.

That a majority of the lands are in Henry County, and that they
are all improved lands.

V. That Susan H. Smith, Nathaniel B. Gould and others, naming
them, have some interest in the said land, though the nature of the
interest is not known, and that the parties named are the only per-
sons who have any claim or interest in the lands.

That said Levi Jennings also left, at the time of his death, a large
amount of personal property—in value, exceeding his debts, of
$60,000.

Conclusion of the bill and prayer for dower.

Copy of the will referred to in the bill, marked, Exhibit “A.”

The will consists of five “items,” and is dated January 2d, 1848.
Only the 2d, 3d and 4th are material to the matter in issue.

The Second item reads as follows :

“I desire that the sale of my personal estate take place in June
next, or as soon thereafter as practicable, and the proceeds thereof,
after paying all just demands upon me, to be divided equally be-
tween my former wife Mary, now in Ohio, my wife Susar H. and
the children of both equally, to-wit, Simeon, Mary Ann, William,
and Eliza Aun, by my wife Marvy ; and Ann, Mary Jane and John
Levi by my wife Susan H.
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Zhird. I wish my son Simeon to remain in possession of and
occupy the farm on which he lives, viz,, S. W. of 32, 10 N. 5 E, free
of charge, so long as it may be agreeable to my wife Susan H., such
possession not to extend beyond the time when my youngest child,
John Levi, shall become of age. If my wife Susan H. shall desire
to sell said farm previously she is at liberty to do so, but when sold
the proceeds thereof shall be divided equally among all my heirs
above named, to-wit, my former wife Mary, my present wife Susan
H. and the children of both.

Item Zourth reads as follows :

All my other real estate I leave at the disposal of my wite Susan
H. to be sold by her wheuever she shall deem proper, not extend-
ing this discretion however beyond the time of my youngest child,
John Levi, becoming of age, the proceed of such sale or sales to be
divided equally between my heirs as specified in items 2d and 3d.

The writ.

The return.

Motion to grant writ, overruled.

The general demurrer of the defendants.

Proceedings at the March term, 1862, of said court.

Decree sustaining the demurrer and dismissing the bill, with
leave to the complainant to file appeal bond within thirty days in
$100, with E. T. Wells as security.

Bond filed.

Certificate, signature and seal of the clerk.

THE ERRORS ASSIGNED.
1st. The court erred in sustaining the demurrer of the defendants
to the bill of complainant, it should have been overruled.

2d. The court erred in dismissing the bill of complainant, the
decree should have been for the complainant.

3d. The said bill of complaint is sufficient and the demurrer
should have been overruled.



SUPREME COURT,

OF THE

STATE OF ILLINOIS,

THIRD GRAND DIVISION,

April Term at Ottawa, 1862.

MARY JENNINGS,
Appellant. 1
Vs. Appeal from Henry.
SUSAN H. SMITH, ¢t !,
Appellee.

BRIEYF OF H. W. WELLS, FOR APPELILANT.

I. Srarement or THE CAsE.

This is a petition for dower, in the lands of Levi Jennings,
deceased.

The petitioner and the deceased were married in the year 1816.
During the coverture of the petitioner, said Levi Jennings owned
large quantities of lands. e died December, 1859, leaving the
petitioner, his widow, and several children, and also leaving a will
which was executed and dated in 1848.

The Will was made a part of the petition, and contains among
others, the following clauses, which are all that effect the issues:
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Petition demurred to—demurrer sustained,

and the petition
dismissed.

II. Or tu: Erroxs Ass1GNED.

The petitioner assig
dismissal of the bill.

It is contended that the Will of the deceased bars the widow of

her dower. That the Will contains such a devise of land under the
statute, as will in equity debar the w

ed her claim under the Wil

ns for error, the sustaining the demurrer and
idow, she not having recover-

ITI. Pornts.

Ist. A devise of personal estate, though never so large, will not,
under the laws of Illinois, debar a widow of dower It must be a
devise of land or some estate therein.

Purples Statutes, page 497 § 10.

t

2nd.  Under the law as it stood in 1839, any devise or provision
for a widow made by Will, would debar her of her dower, but by
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by changing the law in 1845, the Legislature have clearly manifest-

ed the intention that nothing less than a devise of land or some es-
tate therein shall debar a widow of Dower.

Gales Stat. 696, § 39, 40.
Rev. Stat. 1845, 199, § 10.
Purples Stat. page 497, § 10.

3d. The devise in question is not a devise of land, butis adevise
of the proceeds of the land sold ; such a devise is a devise of money,
and not land.

Baker vs. Copenbarger, XV 111, 108.
Storys Bq. Jurisp, § 64, @ 790 and note.

4th. A devise of real estate which by the provisions of the Will
is to be converted into money, and that money destributed, must
be treated as a devise of money and not a devise of land.

Ibid.

JJZ??& Mﬁ%ntu. % /éa/ze; L; é‘yu[}_\%‘&/./u? 77.{‘—'

65th. Equity will treat subject matter, as to collateral conse-
quences and incidents, in the same manner as if the final acts con-
templated by the parties had been executed.

Story's Eg. Jurisp. § 64 ¢. § 790 and note.
81219, 1218, 1214, 1214, 1215, 1216.

Money devised to be laid out in land is treated as real estate and
descends to the heir ; and land devised to be sold, is considered and
treated as money.

3 (A Ibid.
B A ? 73 A — R
.'é:u;g 7 dtaa ¢ é/(/,_, Sl /, 77{
The testator has in this case by-his Will, unequivoeally fixed the

character of the property as money, and the Courts will not disre-
gard the clear intention of the testator.

Story's Fg. Jurisp. § 1214, 1214 « and note.

Had the testator in this case bequeathed a sum of money, direct-
ing that it be laid out in land and that land given to the widow.



(4]
Such a devise would have heen clearly a devise of land within the
statute, and would have dehared the widow of dower, and it is

equally true that a devise of money, the proceeds of the sale of land-
cannot be treated as anythine but money.

See cases above cited.
f Jar. on Will. Vol. 1, Page 373.
5ér;~‘i;%f &Z/é/r/, IR E TR A 2 u)’“‘"‘é‘.é‘

The Courts delight to hear and grant petitions of this kinds.
They are—says Lord Coke—favorites of the law, and all intend-
ments are in favor of the petitioner.

8th Ed. Xent, Vol. 4, Marg. page 61.
Story’s Ey. Jurisp. § 629, 630.

<

The Legislature of Illinois have extended the right of dower be-
yond the comimon law right. and have also given the widow access
to the Court of Chancery in the first instance, instead of forcing her
to the old common law remedy of “Writ of Dower,” and have
thus manifested an intention to favor the granting ot dower.

The Courts have also always inclined to favor such petitions, and
have liberally construed the law in their favor.

Sth Ed. Kent, Vol. 4, Marg. page 61.
Story's Eq. Jurisp. § 629, 630.

Nisk vs Smith, 1 Gil. 506.

Purp. Stat. 498, $ 3= 4/ 0 —

No act of the hushand can debar a widow of dower without her
consent, (unless it be a devise of land), and a devise of personal
property, or money, would not bar her, even if .the Will should
so provide in express terms,

This is not a case where the widow is compelled to elect. There
is no intent manifested on the part of the testator, that the pecuni-
ary provision should be in licu of dower, and the fair inference and
legal presumption is, that it was intended to be a gift, in addition
to the right of the widow to her dower. '

]’l(/‘/;[c’.\' Stat. 497, § 10.

C:xu ol S
. g / Lo (14? }‘r»l/'/(, - I3
g e % /L&(u/ g Z:',},‘; s 4 3



By the law of Hugland prior to January 1st, 1834, a widow
might take a provision under the Will of her deceased husband,
and also her dower in lands owned by him during the coverture,
She was not compelled to elect unless the devise was expressly sta-
ted to be in lieu of, orin compensation for dower, and by the laws
of Illinois in 1859, a widow might take a devise of personalty from
her deceased husband, and also her dower in lands, and no devise
of personalty could debar her of dower.

Purplés Stat. Chap. Dower, Page 496, § 1, 10, 14.
Kelley vs Stinson, 8 Blackf. 391. :
oz Cooe et ‘c%/, 2art, S /»/{,u, - O
The parties have made the following i
STATEMENT AND STIPULATION.

I Sraremext. This is a petition for dower in the lands of Levi.
Jennings, deceased. ‘

The petition was filed August, 1861. The defendant files general
demurrer to the petition. The Cirenit Court sustained the demur-
rer and dismissed the petition.

II. Streunation. The petition of Mary Jennings, stipulates,
that her husband, Levi Jennings died December, 1859, leaving a
Will, which was admitted to probate in February, 1860. That she
is a legatee in said Will. That she has not renounced her claim un-
der the said Will, but claims both her legacy under the said Will
and her dower at law. The defendants, Susan H. Smith, et al,,
stipulate that they contend that the devise to the widow in the
Will of Levi Jennings, is such a devise as debars the widow of dow-
er. The parties agree and stipulate that the second, third and
Fourth items in the Will, are all that affect the issues.

That if the judgment and decision of the Supreme Court be that
the said Will contains such a devise, as will under the ldaw, debar
the widow of dower, the judgment of the Court below shall be af-
firmed. And if the judgment and decision of the Supreme Court,
he that the Will does not contain such a devise to the widow, as
will, under the law, bar her of dower, the judgment of the Court
below shall be reversed, and the cause remanded with leave to the
defendant’s to answer.

H. W. WzLLs, city. for Mary Jennings.

Hixyvax & Pacr, Aitys. for Susan L. Smith. et al.
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