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SUPREME COURT OF ILLINOIS.

APRIL TERM, A. D. 1862.

—_—————

ANDREW McKINNEY

Vs, Error to the Superior Court of Chicago.
PHILLIP F. W. PECK.

The declaration in this case is against the plaintiff in error
and Samuel T. Wentworth, as copartners.

The plea of McKinney, verified by affidavit, puts in issue the
joint liability, and unless that issue is supported by the proof, the
finding against the defendants below is erroncous, and the judg-
ment must be reversed.

The only evidence to support the joint liability of the defend-
ants below, was the lease offered on the trial; aside from that, all
the testimony showed that the owners of the stock of goods and
the real parties who occupied the premises was the firm of Chase,
McKinney & Co., of Boston, of which firm the plaintiff in error
was a partner, and Wentworth, his co-defendant below, the clerk
or agent.

Laying aside the obligation of the lease, clearly the action was
brought against the wrong parties. The lease was evidence of
joint liability as against Wentworth, for he executed itin that man-
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ner, if it was also evidence against McKinney, the joint liability
was proved ; otherwise it was not; for aside from the lease the
proof showed that McKinney (if liable in any way) was jointly
liable with the other parties, and not with Wentworth; and the
agent of Chase, McKinney & Co. had no power to bind one mem-
ber of that firm jointly with himself. 11 Grattan, 281; Story on
Agency, 49, 50, notes. These anthorities show that a power to
bind the principal alone, does not empower the agent to bind the
principal jointly with himself. Every man has a right to choose
who shall be his co-debtor or his co-obligor, and the agent cannot
make the principal a co-debtor with himself, although authorized
to sign for the principal alone. The lease then being the only part
of the evidence which tended to show that MeKinney was jointly
liable with Wentworth, the whole case turns upon the validity of
that lease as against McKinney.

The evidence offered and that which was received, showed
that the firm of Chase, McKinney & Co. purchased the stock of
goods in October, 1857 ; that they entered the premises in which
the stock had previously been kept; that -they paid rent from
month to month until about the month of July or August, 1859.
These facts would raise a presumption of a tenancy from year to
year, or from month to month (under the weight of aunthorities,
the latter), but if the former, the tenaney would begin and end in
October, the month in which Chase, McKinney & Co. entered.
23 Wend. 616 ; 4 Scott, 301 ; 3 Lling, V. C. 508.

There was no evidence when the term began or when it ended,
other than the fact that they entered in October, 1857. If this
tenancy was a monthly tenancy it terminated with the month in
which they left the premises; if a yearly tenancy, it terminated
with the month of October, 1859, as they left the premises in
August, 1859, there being no cvidence showing when the tenancy
began, other than the entry in October, 1857.

Such would undoubtedly be the legal presumption resulting
from all the facts of the case, aside from the written lease offered
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in evidence, and that connected with the same ; and if McKinney
is not bound by that lease, the result of the case must be as above
indicated. IIence, under the evidence offered, it only remains for
us to inquire whether that lease was the obligation of McKinney,
for if it was his lease for one purpose it was for all, and if not bind-
ing on him for all purposes, it was not binding for any and was
inadmissible against him. It will not be pretended that the proof
showed any power in Wentworth to execute such a lease.

What has above been said, with the authorities cited in our
separate brief, filed in this case, under the 2d and 3d points, shows
conclusively that he had no such power before the fact, and it will
not be claimed that he had any such. DBut it will be claimed that
the act of Wentworth, in executing this lease, was subsequently
ratified by McKinney. Ilow was that ratification shown? It was
an instrument under seal, containing rare and extraordinary cove-
nants and provisions (no ordinary lease), and the anthorities cited
in our separate brief in support of the 4th point show that there
could be no express ratification but by instrument under seal.

But again, it is insisted that there was an implied or presumed
ratification of the lease trom the entry of McKinney (or his firm),
and the payment of rent for fifteen months, thus acquiescing in
the act of the agent; and this is doubtless the ground upon which
the defendant in error expects to succeed, it being the only ground
of the judgment of the court below.

This having been the ground upon which the court below
based their decision, and it being the principal, if not the only
question in the case, we propose to consider it somewhat fully.

We submit the proposition that zafification can only be zm-
plied or preswmed from acquiescence when there s jfull knowledge
of all the material facts; or, as it is said: ‘it is a principle quite

“universal that there can be no binding ratification without full
“ knowledge.” 1 Am. Leading Case, 57T4.

Now, what are the facts? Chase, McKinney & Co., a firm in
Boston, engaged in the wholesale boot and shoe trade, had a debt
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against a firm in Chicago, which last firm was in the occupancy of
the premises of defendant in error, under a lease executed to Clag-
gett & Anderson. What sort of a tenancy they held, whether
yearly or monthly, or when the term began or when it would end,
we are not informed by the evidence. McKinney was the travel-
ling partner in his firm; he usually came to Chicago once each
year, in the fall. In October, 1857, he was in Chicago, and ob-
tained a transfer of the stock of goodsin the premises of defendant
in error, in payment of his debt against the two Wentworths, and
in behalf of his firm employing Rood and young Wentworth as
clerks.

It would seem that defendant in error, or his agent, Long,
knew of this change soon after, for in December, 1857, Long says
rent was paid or entered in his book in the name of Rood &
McKinney.

Rent was paid by Wentworth monthly, the same as before,
but first entered in Long’s book in the name of Rood & McKinney,
and afterwards Wentworth & McKinney. At first, Rood was head
clerk until May 1, 1858, the ¢nly one anthorized to draw and sign
checks; after that date Wentworth was head clerk, and IToadly a
second clerk. About the first of May, perhaps April 30th, 1858,
the lease in question was executed. Long says Wentworth told
him that he and McKinney were copartners, and Wentworth signed
the lease in behalf of himself and McKinney.

After this no change whatever took place; rent was paid
monthly, precisely as before, and the same sum per month, until
August, 1859, when the stock was removed, and the premises
vacated.

Neither McKinney or any member of his firm was ever noti-
fied of the lease; he never was seen by Peck or his agent, and the
evidence does not show that he ever knew of the existence of the
lease, or any such arrangement between Wentworth and the defen-
dant in error. ¢

It was not shown that he was in Chicago during the year 1858,
or the term for which the lease was exccuted.
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How, then, did he ratify the lease? They say that he entered
and paid rent under the lease. But his firm was in possession
seven months before the lease was thought of, and for three months
after it expired, and paid rent monthly all the time precisely alike.
And they insist that receipts were given in the name of Wentworth
& McKinney. Long states that so <¢ s entered in his book, but
aside from that he can say nothing about it. But it they were so
given, to whom were they given? To Wentworth ; and nothing
shows that the fact ever came to the knowledge of McKinney or any
of his firm, or that either ever knew of the account kept by defen-
dant in error against Wentworth and McKinney jointly.

It was known to Peck that McKinney, or Chase, McKinney &
Co., were in possession as early at least as December, 1857, and
were paying rent monthly; yet, on the last day of April, 1858,
Long goes to the clerk, or agent, of Chase, McKinney & Co., and
induces him to sign a lease for the term of one year; a lease with
extraordinary covenants and provisions. The clerk says that he
is a partner with McKinney, and exccuted the lease in behalf of
both. No change takes place in the business. Rentis paid month-
ly, and they occupy for fifteen months after the lease is taken, and
for twenty-two after the firm first entered the premises.

Hence, there was nothing to suggest to McKinney or his firm
the existence of such a lease. These are all the faets which he
would be supposed to know, and these facts raise the presumption
of a tenancy from mouth to month, and no more. Where there
was an agreement to become tenant at a certain rent per quarter,
and to find security for one quarter’s rent in advance, it was held
to be a quarterly tenancy, and not one from year to year. (Wil
kinson vs. Hall, 4 Scott, 301 ; 3 Bing. N. C., 508 ; ZTaylor’s Land-
lord and Tenant, 57.)

23d Wendel, 616, Anderson vs. Prindel, is an authority for
-holding that this tenancy upon'the above facts, which were all that

McKinney could be supposed to know, was a tenancy from month to
month.
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There is nothing in the case to show that he acquiesced in the
lease for a term of one year, or in any written leasc; and especial-
1y is there nothing to show that he acquiesced in a lease binding
himself jointly with his clerk. He acquiesced in nothing except in
a tenancy from month to month, which was all that was known to
him or his firm, from the evidence.

But it is insisted that the lease was shown by Wentworth to
Rood, while he was head or chief clerk. ’

The lease bears date April 30th, 1858, and Long says it was
executed about that time. Rood says that his term was to expire
at that time, and for that reason he did not inform Chase, McKin-
ney & Co. of the exccution of the lease. Ile left about that time,
and was in business elsewhere within a week or ten days. This
affords no presumption that McKinney or his firm knew anything
of the lease. The facts which we have before adverted to, as all
that McKinney could be presumed to have known, would inforin
him that he was a tenant from mouth to month. There was noth-
ing to advise him that his tenancy was changed, and in August,
1859, resting in that belief, (and properly so far as the facts inform
us,) he vacated the store. :

Now, we ask, can he be held from these facts to have known
. of the existence or ratified the execution of this joint lease, with
peculiar, and extraordinary covenants. Notone of the above facts
would suggest anything of the kind.

But, let us ask, is the rule reversed? Does the burden rest on
the plaintiff in error to show that he had no knowledge of this act
of assumed agency? Is the defendant in error relieved from the
burden of showing that the act of this agent, under whom he claims
was duly authorized by the principal, and was within the pale of
his instructions and delegated authority? Far otherwise is the
law. It requires of us no industrious effort to wash our skirts of
the knowledge of this transaction. 'The facts must be shown, and:
a knowledge of them brought home to us, before we are called
upon to repel them.
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1t not being shown that McXKinney had any knowledge of this
Jjoint account against Wentworth and himself, or of this joint lease
and joint liability, it cannot therefore be claimed that he acquiesced
in or ratified that of which he had no knowledge whatever. Be-
fore he can be held to have ratified the execution of this lease, he
must be shown to have known all the material facts—the lease—
the term for which it was executed—the peculiar covenants it
contains, and the joint liability with the clerk. Such will be found
to be the purport of all the authorities, and no conflict is anywhere
ascertainable.
1 Greenleaf Iv. says: “When the agency is to be proved by
“ the subsequent ratification and adoption of the act by the princi-
“ pal, there must be evidence of the previous knowledge on the
“ part of the principal of all the material facts.”
“«The act of an unauthorized person in such case is not void,
“Dbut voidable ; but when the principal is once fully informed of

“what has been done in his behalf, he is bound, if dissatisfied, to
“express his dissatisfaction in a reasonable time.”

Dunlap’s Paley on Agency, 172, says: “If, withaknowledge
“of all the circumstances, an employer adopts the act of his agent
“for a moment, he is bound thereby;” and ¢n notes: “The assent
“or acquiesence by which the principal shall be bound, must be
“given with knowledge of all the circumstances of the case. A
“ratification of the unauthorized acts of an attorney in fact, without
«full knowledge of all the material facts connected with those
“acts, is not binding on the principal. No doctrine is better set-
“tled on principle and authority than this, that the ratification
“of the act of an agent previously unauthorized, must, in order to
“Dbind the principal, be with a full knowledge of all the material
“facts. If the material facts be either suppressed or unknown, the
“ ratification is invalid, because founded on mistake or fraud.”

LKent’s Comm., 616, says:*+ “ When the principal is informed
“of what has been done, he must dissent, and give notice of if,
“yithin a reasonable time.”
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“When the principal, upon full Znowldedge of all the circum-
“stances of the case, deliberately ratifies the acts or contracts of
‘“an agent who has exceeded his lawful authority, or usurped an
‘““unaunthorized agency, the principal will be bound thereby,” &e.
(Delafield vs. State of Illinois, 26 Wendell, 226.) In the same
case it is observed, ¢ that the principal who, with a full knowledge,
receives the goods bought by his factor, who transgresses his limits,
or who sells them on his own account; the corporation for which
money has been borrowed without authority, but which pays inter-
est, and passes accounts on the debt, have (with others falling un-
der the same rule) been held to have ratitied the unauthorized acts
of their agents.” Also, in the same case: * [Long acquiesence in
an assumed or abused agency, or in any of its results, without pos-
itive acts of any sort, but with knowledge of the facts brought

home to the principal, has also been considered equivalent to an
absolute ratification.

Kent says: “An acquiescence in the assumed agency of
¢ another, when the acts of the agent are brought to the knowledge
¢ of the principal, is equivalent to an express authority.” (2 Conn.
614.)

“That it is a very clear and salutary rule in relation to agen-
“cies, that when the principal, with knowledge of all the facts,
‘“adopts or acquiesces in the acts done under an assumed agency,
“he cannot be heard afterwards toimpeach them,” &e. (Z0. 616.)

In the case of Cairnes et al. vs. Bleecker, 12 Johns 2. 305,
SPENCER, J., says: “ The cases of Codwise vs. Hacker, (1 Cazrn’s
“ R. 539), and Zowle and Jackson ws. Stevenson, (1 John. Cases,
¢110,) are authority for saying that when a principal, with a knowl-
“edge of all the facts, adopts the acts of his agent, though these
‘““acts are contrary to his duty and instructions he shall not after-
“ wards impeach his conduct.”

¢ Ratification is an act with knowledge, and must be unequivo-
“cal in its character.” (Hays vs. Stone, T Hill. 132.)
The case of Niwon vs. Palmer, (& Selden, 401,)is an authority



9

strongly in point, and the Court there say: that “in order to make
“the ratification of an unauthorized act of an agent binding, it
“must be made with full knowledge-of the facts, apfecting the
“pights of the principal.”’ 3
Lletcher vs. Dysart et al, 9. BB. Monroe, 416, says, in case of a
note executed by an agent: “that it the note was not executed
“ with the assent of the defendants, then in order to make the note
¢ their note, it must have been recognized by them with the inten-
“tion of thereby making it their note, and with a knowledge of
‘“the fact that without such recognition they would not be respon-
“gible. But if the recognition were made under a mistaken appre-
“ hension as to their liability, either as to the fact or the law, then
“such recognition would not be obligatory upon them, and the
“ note would not thereby become their note.”
And the following authorities are to the same effect:

12 V. 4. 231.

5 Aetealf, 196.

5 Dana, 530, 532.

1 Comstock, 434, 445,

14 Searg. & Rawl. 27, 30.

6 Leigh. 47, 60, 61.

2 Blackford, 119.

3 G'reenleaf, 429, 432,

8 G7ll. & Johns. 250 and 323.

Liv. Pr. & Ag., vol. 1, p. 44.

2 Man. & Gr. 721.

38 Cowen, 283.

10 Geo. 362.

4 Barb. Supreme Court Rep. 369, 374.

2 Fairfield, 70.

10 Zredell, 8.

2 Vermont, 239 & 351.

10 Ala. 756, T71.

26 Maine, 84, 87.
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2 Smedes & Marsh. 193, 199.

9 Porter, 305.

2 Bay, 269.

2 Term Rep. 209.

10 Puaige, 127, 130.

9 Bing, 19.

12 Geo. 205.

And such will be found the substance of all the authorities,

and in the large number of cases cited or which in any wise refer
to the rule, it is nowhere expressed differently.

The facts must be proved to have been within the knowledge

of the principal, and they cannot he presuwmned for such purpose
from slight circumstances.

The Court is called upon to indulge a presumption of ratifi-
cation, from knowledge of the fact, it cannot also be asked to pre-
sume the facts, unless cireumstances clearly pointing to a knowledge
of those facts be proved, facts which would suggest the existence

of the lease in this case and the material terms and conditions of
the same.

On the contrary, in this case there is a total absence of. any
such testimony, and we submit the proposition that there is no fact
proved from which the Court could infer the existence of such a
lease, or that McKinney had knowledge of any such.

Such being the case, then we think we have shown clearly
that this lease was received as evidence against McKinney im-
properly, and such being the fact, it follows that there was no joint
liability between plaintiff in error and his co-detendant below.

It need not be said that this argument only shows that the

plaintiff in error and some other parties are jointly liable to de-
fendant in error.

That is enough, for if such is the fact, it is all that need be
shown ; and this Court has only to follow the law, the consequences
are with the parties, for this Court cannot know that all the merits
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of the case in behalf of Chase, McKinney & Co., were presented
in the suit at bar.

These facts will properly come up when these parties are sued,
and need not before.

Having, as we think, shown that this lease was not the act of
the plaintiff in error, and that consequently there was no joint lia-
bility, we submit that the judgment of the Court below should be
reversed.

HELM & CLARK,
Counsel for Plaintiff in Error.

—2
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SUPREME COURT OF ILLINOIS.

APRIL TERM, A. D. 1862.

—_———————

ANDREW McKINNEY
vS. Error to the Superior Court of Chicago.
PHILLIP F. W. PECK.

The declaration in this case is against the plaintiff in error
and Samuel T. Wentworth, as copartners.

The plea of McKinney, verified by affidavit, puts in issue the
joint liability, and unless that issue is supported by the proof, the
finding against the defendants below is erroneous, and the judg-
ment must be reversed.

The only evidence to support the joint liability of the defend-
ants below, was the lease offered on the trial; aside from that, all
the testimony showed that the owners of the stock of goods and
the real parties who occupied the premises was the firm of Chase,
McKinney & Co., of Boston, of which firm the plaintiff in error
was a partner, and Wentworth, his co-defendant below, the clerk
or agent.

Laying aside the obligation of the lease, clearly the action was
brought against the wrong parties. The lease was evidence of
joint liability as against Wentworth, for he executed itin that man-
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ner, if it was also evidence against MecKinney, the joint liability
was proved ; otherwise it was not; for aside from.the lease the
proof showed that McKinney (if liable in any way) was jointly
liable with the other parties, and not with Wentworth ; and the
agent of Chase, McKinney & Co. had no power to bind one mem-
ber of that firm jointly with himself. 11 Grattan, 281 ; Story on
Agency, 49, 50, notes. These authorities show that a power to
bind the principal alone, does not empower the agent to bind the
principal jointly with himself. Every man has a right to choose
who shall be his co-debtor or his co-obligor, and the agent cannot
make the principal a co-debtor with himself, although authorized
to sign for the principal alone. The lease then being the only part
of the evidence which tended to show that McKinney was jointly
liable with Wentworth, the whole case turns upon the validity of
that lease as against McKinney.

The evidence offered and that which was received, showed -
that the firm of Chase, McKinney & Co. purchased the stock of
goods in October, 1857 ; that they entered the premises in which
the stock had previously been kept; that they paid rent from
month to month until about the month of' July or Angust, 1859.
These facts would raise a presumption of a tenancy from year to
year, or from month to month (under the weight of authorities,
the latter), but if the former, the tenancy would begin and end in
October, the month in which Chase, McKinney & Co. entered.
23 Wend. 616 ; 4 Seott, 301 ; 8 Iling, IV. C. 508.

There was no evidence when the term began or when it ended,
other than the fact that they entered in October, 1857. It this
tenancy was a monthly tenancy it terminated with the month in
which they left the premises; if a yearly tenancy, it terminated
with the mounth of October, 1859, as they left the premises in
August, 1859, there being no cvidence showing when the tenancy
began, other than the entry in October, 1857.

Such would undoubtedly be the legal presumption resulting
from all the facts of the case, aside from the written lease offered
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in evidence, and that connected with the same ; and if McKinney
is not bound by that lease, the result of the case must be as above
indicated. IHence, under the evidence offered, it only remains for
us to inquire whether that lease was the obligation of McKinney,
for if it was his lease for one purpose it was for all, and if not bind-
ing on him for all purposes, it was not binding for any and was
inadmissible against him. It will not be pretended that the proof
showed any power in Wentworth to execute such a lease.

‘What has above been said, with the authorities cited in our
separate brief, filed in this case, under the 2d and 3d points, shows
conclusively that he had no such power before the fact, and it will
not be claimed that he had any such. DBut it will be claimed that
the act of Wentworth, in executing this lease, was subsequently
ratified by McKinney. Iow was that ratification shown? It was
an instrument under seal, containing rare and extraordinary cove-
nants and provisions (no ordinary lease), and the authorities cited
in our separate brief in support of the 4th point show that there
could be no express ratification but by instrument under seal.

But again, it is insisted that there was an implied or presumed
ratification of the lease from the entry of MecKinney (or his firm),
and the payment of rent for fifteen months, thus acquiescing in
the act of the agent; and this is doubtless the ground upon which
the defendant in error expeets to sncceed, it being the only ground
of the judgment of the court below.

This having been the ground upon which the court below
based their decision, and it being the principal, if not the only
question in the case, we propose to consider it somewhat fully.

We submit the proposition that ratification can only be im-
plied or presumed from acquiescence when there is jull knowledge
of all the material facts ; or, as it is said: “it is a principle quite
“aniversal that there can be no binding ratification without full
“Xknowledge.” 1 Am. Leading Case, 574.

Now, what are the facts? Chase, McKinney & Co., a firm in
Boston, engaged in the wholesale boot and shoe trade, had a debt
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against a firm in Chicago, which last firm was in the occupancy of
the premises of defendant in error, under a lease executed {o Clag-
~ gett & Anderson. What sort of a tenancy they held, whether
yearly or monthly, or when the term began or when it would end,
We are not informed by the evidence. McKinney was the travel-
ling partner in his firm; he usually came to Chicago once each
Year, in the fall. Ip October, 1857, he was in Chicago, and ob-
tained a transfer of the stock of goods in the premises of defendant
in error, in payment of his debt against the two Wentworths, and
in behalf of his firm employing Rood and young Wentworth as
clerks.

It wonld seem that defendant in error, or his agent, Long,
knew of this change soon after, for in December, 1857, Long says
rent was paid or entered in lis book in the name of Rood &
McKinney.

Rent was paid by Wentworth monthly, the same as before,
but first entered in Long’s book in the name of Rood & McKinney,
and afterwards Wentworth & McKinney. At first, Rood was head
clerk until May 1, 1858, the cnly one authorized to draw and sign
checks; after that date Wentworth was head clerk, and Hoadly a
second clerk. Abont the first of May, perhaps April 30th, 1858,
the lease in question was exeeuted, Long says Wentworth told
him that he and McKinney were copartners, and Wentworth signed
the lease in behalf of himself and McKinney.

After this no change whatever took place; rent was paid
monthly, precisely as before, and the same sum per month, until
Avugust, 1859, when the stock Was removed, and the premises
vacated.

Neither McKinney or any member of his firm was ever noti-
fied of the lease; he never was seen by Peck or his agent, and the
evidence does not show that he ever knew of the existence of the
lease, or any such arrangement between Wentworth and the defen-
dant in error.,

It was not shown that he was in Chicago during the year 1858,
or the term for which the lease was exccuted.
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How, then, did he ratify the lease? They say that he entered
and paid rent under the lease. DBut his firm was in possession
seven months before the lease was thought of, and for three months
after it expired, and paid rent monthly all the time precisely alike.
And they insist that receipts were given in the name of Wentworth
& McKinney. Long states that so <¢ 7s entered in his book, but
aside from that he can say nothing about it. But it they were so
given, to whom were they given? To Wentworth; and nothing
shows that the fact ever came to the knowledge of McKinney or any
of his firm, or that either ever knew of the account kept by defen-
dant in error against Wentworth and MecKinney joiutly.

It was known to Peck that MeKinney, or Chase, McKinney &
Co., were in possession as early at least as December, 1857, and
were paying rent monthly; yet, on the last day of April, 1858,
Long goes to the clerk, or agent, of Chase, McKinney & Co., and
induces him to sign a lease for the term of one year; a lease with
extraordinary covenants and provisions. The clerk says that he
is a partner with McKinney, and executed the lease in behalf of
both. No change takes place in the business. Rent is paid month-
ly, and they occupy for fifteen months after the lease is taken, and
for twenty-two after the firin first entered the premises.

Hence, there was nothing to suggest to McKinney or his firm
the existence of such a lease. These are all the facts which he
would be supposed to know, and these facts raise the presumption
of a tenancy from month to month, and no more. Where there
was an agreement to become tenant at a certain rent per quarter,
and to find security for one quarter’s rent in advance, it was held
to be a quarterly tenancy, and not one from year to year. (Wil
kinson vws. Hall, 4 Scott, 301 ; 3 Bing. V. C., 508 ; Taylor’s Land-
lord and Tenant, 57.)

23d Wendel, 616, Anderson ws. Prindel, is an authority for
holding that this tenancy upon the above facts, which were all that
McKinney could be supposed to know, was a tenaney from month to
month.
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There is nothing in the case to show that he acquiesced in the
lease for a term of one year, or in any written lease; and especial-
ly is there nothing to show that he acquiesced in a lease binding
himself jointly with his clerk. IIe acquiesced in nothing exceptin
a tenancy from month to month, which was all that was known to
him or his firm, from the evidence.

But it is insisted that the lease was shown by Wentworth to
Roond, while lie was head or chief clerk,

The lease bears date April 30th, 1858, and Long says it was
executed about that time. Rood says that his term was to expire
at that time, and for that reason he did not inform Chase, McKin-
ney & Co. of the exeeution of the lease. Ile left about that time,
and was in business elsewhere within a week or ten days. This
affords no presumption that McKinney or his firm knew anything
of the lease. Tl facts which we have before adverted to, as all
that McKinney could be presumed to have known, would inform
him that he was a tenant from month to month. There was noth-
ing to advise himn that his tenancy was changed, and in August,
1859, resting in that belief, (and properly so far as the facts inform
us,) he vacated the store.

Now, we ask, can he be held from these facts to have known
of the existence or ratified the execution of this joint lease, with
peculiar, and extraordinary covenants. Notone of the above facts
would suggest anything of the kind.

But, let us ask, is the rule reversed? Does the burden rest on
the plaintiff in error to show that he had no knowledge of this act
of assumed agency? Is the defendant in error relieved from the
burden of showing that the act of this agent, under whom he claims
was duly authorized by the principal, and was within the pale of
his instructions and delegated authority? Far otherwise is the
law. Tt requires of us no industrious effort to wash our skirts of
the knowledge of this transaction. The facts must be shown, and
a knowledge of them brought home to us, before we are called
upon to repel them.
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It not being shown that McKinney had any knowledge of this
joint account against Wentworth and himself, or of this joint lease
and joint liability, it cannot therefore be claimed that he acquiesced
in or ratified that of which he had no knowledge whatever. DBe-
fore he can be held to have ratified the execution of this lease, he
must be shown to have known all the material facts—the lease—
the term jfor which it was executed—the peculiar covenants it
contains, and the joint liability with the clerk. Such will be found
to be the purport of all the authorities, and no conflict is anywhere
ascertainable.

1 Greenleaf Ilv. says: “When the agency is to be proved by
“the subsequent ratification and adoption of the act by the princi-
¢ pal, there must be evidence of the previous knowledge on the
¢« part of the principal of' all the material facts.”

“The act of an unauthorized person in such case is not void,
“but voidable ; but when the principal is once fully informed of
“what has been done in his behalf, he is bound, if dissatisfied, to
‘“express his dissatisfaction in a reasonable time.”

Dunlap’s Paley on Agency, 172, says: ‘“If, witha knowledge
“of all the circumstances, an employer adopts the act of his agent
“for a moment, he is bound thereby;” and én notes: “The assent
“or acquiesence by which the principal shall be bound, must be
“goiven with knowledge of all the circumstances of the case. A
“ratification of the unauthorized acts of an attorney in fact, without
“full knowledge of all the material facts connected with those
“acts, is not binding on the principal. No doctrine is better set-
“tled on principle and authority than this, that the ratification
“of the act of an agent previously unauthorized, must, in order to
“Dbind the principal, be with a full knowledge of all the material
“facts. If the material facts be either suppressed or unknown, the
« ratification is invalid, because founded on mistake or fraud.”

Kent’s Comm., 616, says: “ When the principal is informed
“of what has been done, he must dissent, and give notice of it,
“within a reasonable time.”
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2 Sinedes & Marsh. 193, 199.

9 Porter, 305.

2 Bay, 269.

2 Term Rep. 209.

10 Paige, 127, 130.

9 Bing, 19.

12 Geo. 205.

And such will be found the substance of all the authorities,

and in the large number of cases cited or which in any wise refer
to the rule, it is nowhere expressed differently.

The facts must be proved to have been within the knowledge

of the principal, and they cannot be presumed for such purpose
from slight circumstances.

The Court is called upon to indulge a presumption of ratifi-
cation, from knowledge of the Jact, it cannot also be asked to pre-
sume the facts, unless circumstances clearly pointing to a knowledge
of those facts be proved, facts which would suggest the existence

of the lease in this case and the material terms and conditions of
the same.

- On the contrary, in this case there is a total absence of any
such testimony, and we submit the proposition that there is no fact
proved from which the Court could infer the existence of such a
lease, or that McKinney had knowledge of any such.

Such being the case, then we think we have shown clearly
that this lease was received as evidence against McKinney im-
properly, and such being the fact, it follows that there was no joint
liability between plaintiff in error and his co-detendant below.

It need not be said that this argument only shows that the
plaintiff in error and some other parties are jointly liable to de-
fendant in error.

That is enough, for if such is the fact, it is all that need be
shown ; and this Court has only to follow the law, the consequences
are with the parties, for this Court cannot know that all the merits
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of the case in behalf of Chase, McKumey & Co., were presented
in the suit at bar.

These facts will properly come up when these parties are sued,
and need not before.

Having, as we think, shown that this lease was not the act of
the plaintiff in error, and that consequently there was no joint lia-
bility, we submit that the judgment of the Court below should be
reversed.

HELM & CLARK,
Counsel for Plaintiff in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1862.

P. F. W. PECK
ads. Error to Superior Court of
A. M. McKINNEY, Cliicago.
impleaded, &c.

L

Narr. assumpsit, by McKinney, verified, simply puts the ques-
tion of joint indebtedness in issue.

There was not question here upon the execution of the lease,
as upon non est factum to a suit upon it. We let the premises
to Wentworth and McKinney jointly, and they entered, occupied,
and payed the rent during that lease, and took receipts jointly.
The Court will not preswme that McKinney knew nothing about
his own business, nor how it was being managed for a year and
more. He was in the habit of visiting this store once a year at
least, and had been here since he, through himself or servants,
had entered under this lcase, and during the occupancy under
it. The payments of rent had doubtless been regularly entered
in his books, and he had, no doubt, examined and secn how the
business was transacted by his clerks and employees.

He had made no renunciation of that lease, nor complaint,
during the year. Will he now ask the Court to presume and
believe that he made no inquiry about so important a matter as
the rventing of the house in which he was doing business,—how
long he was entitled to keep it, or how much he was liable to
pay for it, or whether he was liable any day to have his tenauey
terminated and he turned out of possession with his business 7
This would be asking too much. The Court must believe, from
all the circumstances, that he was apprised of the terms upon
which he had occupied the house during the written lease.
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It did not require a ratification of the written lease to. entitle
us to recover in this case. We sue here simply for use and oc-
cupation. We showed the lease to show the terms upon which
McKinney & Wentworth held over. There was no plea making
1t necessary to sue McKinney’s partners in the shoe business,
jJointly with him. There was no issue requiring us to show
Weuntworth to be a partner, in order to establish his joint lia-
bility. He could and did become jointly liable, voluntarily,
under the written lease. And when no change was made in the
terms of the lease, or occupancy, the law fixes the terms on
holding over to be the same as the preceding year.

This suit is for occupancy, and the law has declared the terms
to be those of the former year.

McKinney would have been liable for occupancy during the
time specified in the lease, because his business was carried on
there: and Wentworth agreed to kecome liable, and could not
gainsay it. Rent was paid without a word of question or dis-

pute during the whole period of that lease, taking receipts in
the joint name.

IIT,

Continuing to hold over under these circumstances, makes
both parties liable to pay the same as the preceding year. And

it would not matter whether the former year was under a parol
or written lease.

We do make out the case then by showing that Wentworth
and McKinney paid rent upon these terms the preceding year,
without showing a lease in writing at all. The plaintiff in error
is wholly mistaken, as he supposes in his first point, that a ques-
tion of partnership between Wentworth & McKinney was in

issue, or that the execution of this lease, or Wentworth’s au-
thority to execute, was in issue.

The joint occupancy and payment of rent the year preceding
by Wentworth & McKinney was shown, and a continuance of
the occupancy and payment of rent for several months of the
second year was shown, then what occasion to prove who owned
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the goods in the store? One man or set of men might own the
goods, and another become liable for the rent. What the ar-
rangement between them was we know not. Wentworth had
owned these goods, and this was doubtless a part of the agree-
ment on selling out. Be that as it may, it is engugh to know
that Wentworth agreed to become liable for the rent, and that
McKinney continued to pay it through him.

We shall not, then, go into the doctrine of partnership nor
agencies, but rely upon the plain, simple facts,—that McKinney
has enjoyed our house in doing business, for a year, under a
written lease, paying rent and taking receipts in his and Went-
worth’s names, according to the lease, and then held over, still
paying and taking receipts in the same name. And now, when
he chooses to abandon the premises, and get rid of them in the
middle of the second year, he denies that the premises were
ever let to him, and denies the terms of the lease and his joint
taking, after holding and paying rent on that identical state of
letting near 18 months.

The Court will ask no more proof than this of his original as-
sent and authority, and of his subsequent ratification if need be.
Nor will the Court, for the purposes of ratification, require us
to go into the private affairs of the store, and show that McKin-
ney had a knowledge of his own business and how it was done.

The payment of rent monthly does not imply a letting from
month to month in this case, because it is shown that the letting
was by the year on monthly payments of rent of $208.33 each.

The contract of hiring of Wentworth does not disprove the
fact that he became jointly liable for the rent. That contract,
as well as the proof offered to show who were partners and who
owned the goods, proceeds upon the idea that we were attempt-
ing to prove Wentworth a partner. We were not, for it was
not necessary to do so to maintain our cause for a mere joint
liability. The equity of this case is wholly with defendant,
Peck. McKinney is liable as one of the members of the firm.
Why does he object that we have fixed liability also upon Went-
worth ? We hope and believe the Court will give usa judg-
ment for our rent.

SCATES, McALLISTER & JEWETT,
Of Counsel for Defendant.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THERBOF, A. D. 18862.

PR W PECK: )
ads. Frror to Superior Court of
A. M. McKINNEY, JL Clvicago.
impleaded, &c.

L

Narr. assumpsit, by McKinney, verified, simply puts the ques-
tion of joint indebtedness in issue.

There was not question here upon the execution of the lease,
as upon non est factum to a suit upon it. We let the premises
to Wentworth and McKinney jointly, and they entered, occupied,
and payed the rent during that lease, and took receipts jointly.
The Court will not presume that McKinney knew nothing about
his own business, nor how it was being managed for a year and
more. He was in the habit of visiting this store once a year at
least, and had been here since he, through himself or servants,
had entered under this lease, and during the occupancy under
it. The payments of rent had doubtless been regularly entered
in his books, and he had, no doubt, examined and seen how the
business was transacted by his clerks and employees.

He had made no renunciation of that lease, nor complaint,
during the. year. Will he now ask the Court to presume and
believe that he made no inquiry about so important a matter as
the renting of the house in which he was doing business,—how
long he was entitled to keep it, or how much he was liable to
pay for it, or whether he was liable any day to have his tenancy
terminated and he turned out of possession with his business ?
This would be asking too much. The Court must believe, from
all the circumstances, that he was apprised of the terms upon
which he had occupied the honse during the written lease.
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It did not require a ratification of the written lease to entitle
us to recover in this case. We sue here simply for use and oc-
cupation. We showed the lease to show the terms upon which
McKinney & Wentworth held over. There was no plea making
1t necessary to sue MeKinney's partners in the shoe business,
jointly with him. There was no issue requiring us to show
Wentworth to be a partner, in order to establish his joint lia-
bility. He could and did become jointly liable, voluntarily,
under the written lease. And when no change was made in the
terms of the lease, or occupancy, the law fixes the terms on
holding over to be the same as the preceding year.

This suit is for occupancy, and the law has declared the terms
to be those of the former year.

McKinney would have been liable for occupancy during the
time specified in the lease, because his business was carried on
there: and Wentworth agreed to tecome liable, and could not
gainsay it. Rent was paid without a word of question or dis-
pute during the whole period of that lease, taking receipts in
the joint name.

11T,

Continuing to hold over under these circumstances, makes
both parties liable to pay the same as the preceding year. And
it would not matter whether the former year was under a parol
or written lease.

We do make out the case then by showing that Wentworth
and McKinney paid rent upon these terms the preceding year,
without showing a lease in writing at all. The plaintiff in error
is wholly mistaken, as he supposes in his first point, that a ques-
tion of partnership between Wentworth & McKinney was in

issue, or that the execution of this lease, or Wentworth’s au-
thority to execute, was in issue.

The joint occupancy and payment of rent the year preceding
by Wentworth & McKinney was shown, and a continuance of'
the occupancy and payment of rent for several months of the
second year was shown, then what occasion to prove who owned
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the goods in the store ? One man or set of men might own the
goods, and another become liable for the rent. What the ar-
rangement between them was we know not. Wentworth had
owned these goods, and this was doubtless a part of the agree-
ment on selling out. Be that as it may, it is enough to know
that Wentworth agreed to become liable for the rent, and that

McKinney continued to pay it through him.

We shall not, then, go into the doctrine of partnership nor
agencies, but rely upon the plain, simple facts,—that McKinney
has enjoyed our house in doing business, for a year, under a
written lease, paying rent and taking receipts in his and Went-
worth's names, according to the lease, and then held over, still
paying and taking receipts in the same name. And now, when
he chooses to abandon the premises, and get rid of them in the
middle of the second year, he denies that the premises were
ever let to him, and denies the terms of the lease and his joint
taking, after holding and paying rent on that identical state of
letting near 18 months.

The Court will ask no more proof than this of his original as-
sent and authority, and of his subsequent ratification if need be.
Nor will the Court, for the purposes of ratification, require us
to go into the private affairs of the store, and show that McKin-
ney had a knowledge of his own business and how it was done.

The payment of rent monthly does not imply a letting from
month to month in this case, because it is shown that the letting
was by the year on monthly payments of rent of $208.33 each.

The contract of hiring of Wentworth does not disprove the
fact that he became jointly liable for the rent. That contract,
as well as the proof offered to show who were partners and who
owned the goods, proceeds upon the idea that we were attempt-
ing to prove Wentworth a partner. We were not, for it was
not necessary to do so to maintain our cause for a mere joint
liability. The equity of this case is wholly with defendant,
Peck. McKinney is liable as one of the members of the firm.
Why does he object that we have fixed liability also upon Went-
worth ? We hope and believe the Court will give usa judg-
ment for our rent.

SCATES, McALLISTER & JEWETT,
Of Counsel jfor Defendant.
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SUPREME COURT OF ILLINOIS.

APRIL TERM, 1862,

ANDREW M. McKINNEY
vs.
PHILIP T. W. PECK.
Lrror to Superior Court of Chicago.

This was an action. of assumpsit in the Court bLelow, against the
plaintiff in error, jointly with Samuel T. Wentworth, upon a joint hir-
ing of certain premises.

The plaintiff in error makes the following points :

I

There was no joint liability shown, and the partnership between
McKinney and Wentworth being in issue by the plea of McKinney and
not proved, the verdict was erroneous.

1 Chatty’s Pleadings, 44 & 516.
1 Saunders’ Pl. & Ev., 180.

3 Conn. Rep., 198.

3 Blackf., 436.

II.

The lease, offered in evidence by the defendant in error, purported
to be signed “Andrew McKinney, per S. T. Wentworth, Agent,” and
was under seal.



It was not shown that the agent had any authority to execute such
an instrument.
35 Maine, 485.
34 Maine, 54.
9 Wendell, 54.
8 Cowen, 1.
5 Mass., 14.
6 V. H., 250.
Story on Agency, 50.
12 V. H., 230.
2 Greenleaf’s L., 61,64 d 65.

ITI.

Wentworth had no authority to bind MecKinney jointly with him-
self.
11 Grattan, 281.

Story on Agency, 59, and notes.
- 1b., 49, and notes.

IV.

Nor was it shown that there was ever any ratification by the pldin-
tiff' in error of this act of assumed agency. Ratification could only be
by an instrument under seal.

Story on Agency, 246-253.
12 N. H., 231.
12 Wend., 68.
20 Wend., 258.
9 Wend., 54.

Ve

Ratification can only be implied or presumed from acquiescence
where there is full knowledge of all the circumstances.
2 Greenleaf’s Ev., 66, 67, and cases cited.
1 Am. Leading Cases, 572 &: 578 and notes.
26 Wend., 222-226.
12 V. H., 231.
4 Barb. Supreme Court Rep., 369-374.
5 Metcalf, 196.
2 Fairfield, 70.



5 Dana, 530-532.
10 Zredell, 8.
1 Comstock, 454445,
2 Vermont, 351.
. Zb., 2389.
14 Searg. & Rawl., 27-30.
10 Ala., T56-T11.
6 Leigh, 47, 60, 61.
26 Maine, 84-81.
2 Blackf., 119.
2 Smedes & Marsh., 193-199.
3 Greenleaf, 429-432.
9 Porter, 305.
8 Gill. & Johns., 250 & 328.
2 Bay., 269.
Liv. Pr. & Ag., Vol. 1, p. 44, [and notes.
Dunlap’s Paley on Agency, 171, 172 & 173
2 Terin Rep., 209.
2 Mann. & Gr., 721.
2 Kent's Com., 614—616.
10 Paige, 127-130.
12 Jokns. Rep., 300.
9 Johns. Cases, 424.
3 Cowen, 283.
1 Jokns. Cases, 110.
T Hills Rep., 132.
1 Caines’ Cases, 539.

VI.

The payment of rent monthly would raise the legal presumption
that the tenancy was from month to month, and McKinney cannot be
presumed fromn the proof to have known of any other.

23d Wend., 616.
4 Scott, 301.
3 Bing. V. C., 508.

HELM & OLARK,
For Plaintiff in Error.
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Jameson & Morse, Printers, Chicago.

SUPREME COURT OF ILLINOIS.

APRIL TERM, 1862,

V8.

ANDREW M. McKINNEY
PHILIP F. W. PECK. $

Lrror to Superior Court of Chicago.

This was an action of assumpsit in the Court below, against the
plaintiff in error, jointly with Samuel T. Wentworth, upon a joint hir-
ing of certain premises.

The plaintiff in error makes the following points :

I.

There was no joint liability shown, and the partnership between
McKinney and Wentworth being in issue by the plea of McKinney and
not proved, the verdict was erroneous.

1 Chatty’s Pleadings, 44 & 516.
1 Saunders’ Pl. & Ev., 180.

3 Conn. Rep., 198.

3 Blackf., 436.

II1.

The lease, offered in evidence by the defendant in error, purported
to be signed “Andrew McKinney, per S. T. Wentworth, Agent,” and
was under seal.



It was not shown that the agent had any authority to execute such
an instrument.
35 Maine, 485.
34 Maine, 54.
9 Wendell, 54.
8 Cowen, 1.
5 Mass., 14.
6 V. 1., 250.
Story on Agency, 50.
12 V. H., 230.
2 Greenleaf’s Kv., 61,64 & 65.

I11.

Wentworth had no authority to bind McKinney jointly with him-
self. '

11 Grattan, 281.

Story on Agency, 59, and notes.

1b., 49, and notes.

IV.

Nor was it shown that there was ever any ratification by the plain-
tiff' in error of this act of assumed agency. Ratification could only be
by an instrument under seal.

Story on Agency, 246-253.
12 V. ., 231.
12 Wend., 68.
20 Wend., 258.
9 Wend., 54.

V.

Ratification can only be implied or presumed from acquiescence
where there is full knowledge of all the circumstances.
2 Greenleaf’s Ev., 66, 67, and cases cited.
1 Am. Leading Cases, 572 d: 5173 and notes.
96 Wend., 222-226.
12 V. ., 231.
4 Barb. Supreme Court Rep., 369-374.
5 Metcalf, 196.
2 Fairfield, 0.



5 Dana, 530-532.

10 Zredell, 8.

1 Comstock, 454—445.

2 Vermont, 351.

Zb., 239.

14 Searg. & Rawl., 27-30.
10 Ala., 756-771.

6 Leigh, 47, 60, 61.

26 Maine, 84-87.

2 Blackf., 119.

2 Smedes & Marsh., 193-199.
3 Greenleaf, 429-432.

9 Porter, 305.

8 Gill. & Johns., 250 & 323.
2 Bay., 269.

Liv. Pr. & Ag., Vol. 1, p. 4. [and notes.
Dunlap’s Paley on Agency, 171, 172 & 173
2 Term Rep., 209.

2 Mann. & Gr., 7121.

2 Kent’'s Com., 614-616.

10 Pazge, 127-130.

12 Jokns. Rep., 300.

2 Johns. Cases, 424.

3 Cowen, 283.

1 Jokns. Cases, 110.

T Hills Rep., 132.

1 Caines’ Cases, 539.

VI.

The payment of rent monthly would raise the legal presumption .
that the tenancy was from month to month, and McKinney cannot be
presumed from the proof to have known of any other. :

23d Wend., 616.
4 Scott, 301.
8 Bing. IV. C., 508.

HELM & CLARK,
For Plaintiff in Error.
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Jameson & Morse, Printers, Chicago.

SUPREME COURT, STATE OF ILLINOIS.

ANDREW McKINNEY,
Plaintiff in Error,

Vs.
PHILIP F. W. PECK,
Defendant in Error.

Lrror to the Superior Court of Chicago.

This was an action of assumpsit brought by the defendant in error
against the plaintiff in error and Samuel T. Wentworth jointly.

The declaration contains three counts.
The first for use and occupation.

The second is upon the letting of certain tenements, &e., by the
plaintift’ to the defendants.

The third alleges that, on the 1st day of May, 1859, the plaintiff, by
parol, demised to the defendants certain tenements, &e., for the term of
one year then next ensuing, at a yearly rent of $2500, in equal monthly
installments of $208.7%7% each. That the defendants entered upon the
premises and were possessed thereof from thenceforth until the first day
of January, 1860, when the sum of 1666. %% of the rent for the space of
cight months, ending on the day last aforesaid, was due and payable.

To this declaration the defendant Wentworth, on the 20th of Feb-
ruary, 1860, filed a plea of non-assumpsit.

On the 22d day of same month, the plaintiff in error, Andrew Mec-
Kinney, filed a plea of non-assumpsit, the truth whereof was veritied by
affidavit.

On the 9th day of July, 1861, the cause was tried before the Hon.
Grant Goodrich, without a jury, and a verdict was rendered for the
plaintiff for $1250.

Motion for new trial made and overruled, and the following bill of
exceptions tendered and signed:



BILL OF EXCEPTIONS.

Superior Court of Clicago, July Term, A. D. 1861.
18 Pmwie F. W. Pecx

V8.
Saymuer T. WeNTWORTE and
ANDREW McKINNEY.

JK Assumpsit.

Be it remembered, that on the day of July, being one of the
days of the July term, A. D. 1861, the above cause came on to be heard
betore the Honorable Grant Goodrich, one of the Judges of the said
Court, the intervention of a jury being dispensed with by the agreement
of the parties, that on.the trial of the #aid cause the plaintiff, by his
couusel, offered in evidence the lease in words and figures which follow,
viz:

Lease omitted in full, the following being an abstract thereof:

| '7*; })" 20, Lease of P. F. W. Peck, of first part, to Andrew McKinney, of
| “’"" " Boston, and S. T. Wentworth, of Chicazo, of the second part, demises
‘ the premises, &e., for a term of one year, commencing on the 1st of

: May, 1858, and expiring on the 30th day of April, 1859, at a rent of

$2500 for said term, payable $208.%'% on the first day of every month.

Dated at Chicago, April 30th, 1838, and signed,

\ P. F. W. Pecx, [Scal.]
By James Long.

S. T. WenNrworTH, [Seal.]}
A. McKINNEY, [Seal.]
Per S. T. Wentworth,
Agent for A. McKinney.

25, 20 ‘Which said lease was admitted in evidence, subject to all objections
on the part of the defendants or either of them.

2 The plaintiff thereupon called as a witness James Long, who was
sworn, and testified that he had acted as agent for the plaintiff; that de-
tendant Wentworth came to oftice of plaintiff and represented that he
was a partner of McKinney, of Boston. I never saw McKinney; know
nothing of him except what I heard from Wentworth. The lease offered
in evidence was signed by Wentworth in my presence. Wentworth &
Co. entered and occupied under the lease. The lease was executed
about the time it bears date. They occupied until about the first of
August, 1859; paid rent until the first of July, 1859, and took receipts
in the same name.
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On cross-examination he said: I can’t say who executed the lease
under which the store was held in 1839, When the lease was made, in
1858, was the first I ever heard of McKinney. The store was rented
May 1st, 1857, by Claggett & Anderson, and they occupied it, or rent
was paid in their name to Dec. 1st, 1857; don’t know who occupied it
all of that time. In March, 1858, McKinney & Co. paid rent fivst. T
have no particular recollection of this; get all these from the entries in
my book (held and referred to by the witness). McKinney & Rood
paid from December, 1857. Store was occupied as a boot and shoe store
in the name of Wentworth & McKinney, I suppose; that is the name I
got from Wentworth. They did business there, and continued to hold
over during 1859, and paid rent up to July 1st, at same rate, but kept
actual possession up to August 1st. I did not consent to their leaving,
but told him he was bound to pay the rent for a whole year. The store
stood empty until March Ist next. Did not tell Wentworth it was pro-
per for him to sign the lease in the way he did it. e said he was a
partner with McKinney, of Boston.

And this was all the evidence here offered by the plaintiff.

And the defendants, by their counsel, offered in evidencé a bill of
sale, as follows, viz :

Bill of sale exccuted by William Wentworth and Samuel T. Went-
worth unto ChasgMcKinney & Co., dated 22d day of October, 1857,
and conveys the stock of boots and shoes in store 161 Lake street, Chi-
cago, with lease of the store and all the fixtures.

And a contract as follows:

Contract dated October 22, 1857, between Chase McMinney & Co.
of Boston, and Samuel T. Wentworth, of Chicago, which stipulates that
Chase, McKinney & Co. have employed Wentworth as a elerk to act in
and assist in the management and supervision of store No. 161 Lake
Strect, Chicago, so long as the same shall be held and owned by Chase,
McKinney & Co., and that Wentworth shall be paid a sumn for such ser-
vices, equal to one half of the net profits of the business.

Which were, on motion of the counsel for plaintiffs, excluded by the
Court, and to which decision of the Court excluding the same, the de-
fendants by their counsel then and there excepted. And the defendants
then and there called James M. Hoadley, who was sworn and testified
that .he knew the two Wentworths, the defendant and William Went-
worth, his father, witness was clerk for them in 1857 and 1858, they had
two stores, one was No. 161 Lake Street; Chase, McKinney & Co. of
Boston, became owners of the one at No. 161 Lake Street, he thinks in



185‘,7; can’t now say just when. I did not go there until after Chase,
McKinney & Co. became owners. [t was after Wentworths made an
assignment. After I went to 161, Chase, McKinney & Co. owned the
store. Wentworth was not a partner, as I knew. We were all clerks,
Rood was head clerk, and after he went away, Wentworth was head
clerk. While Rood was there he signed all checks; bank account was
kept in the name of McKinney. McKinney was here only once a year;
he is the traveling partner in the firm of Chase, McKinney & Co., a
wholesale boot and shoe house, in Boston. No names were on the store.
It was called the “Boot and Shoe Exchange,” and goods were shipped
“from Boston by Chase, McKinney & Co., all directed B. & S. E, 161 Lake
Street. Wentworth was clerk after Rood lett, and paid rent and clerk
hire. Wentworth was employed as clerk. McKinney usunally came
here each fall.

Cross-cxamined. Books were kept in name of Chase, McKinney &
Co.; I think they were not kept in name of Wentworth & McKinney,
or Weatworth, McKinney & Co. Wentworth had no interest as part-
ner.

Re-cxamined. Rood was there a month or two after I went there. I
continued in the employ of Chase McKinney & Co. until they sold the
stock to Robert Bamber. Wentworth did also.

The defendants then called Robert Bamber, and proposed to prove
that he is now the owner of the stock of goods referred to; that he
bought the same of Chase, McKinney & Co. of Boston, and employed
Wentworth and IHoadley as clerks; to all which the plaintiff, by bis
counsel, then and there objected, and the Court sustained the said ob-
jection. And the said defendants then offered and proposed to prove
that in the summer of 1857, Wentworth & Co. composed of William
Wentworth and his son, one of the defendants entered the premises
under the lease of Claggett & Anderson; that in October the firm of
Chase, McKinney & Co. having a claim of over §6,000, obtained a trans-
fer of the store at 161 Lake Street, and employed Rood and Wentworth
and other persons as clerks, until they sold the stock to Robert Bamber;
to all which the plaintiff by his counsel, then and there objected, and
the Court sustained the objection; to all which several decisions and
rulings of the court above mentioned, in sustaining the said objections,
and excluding the said evidence, the defendants, by their counsel, ther
and there excepted.

The defendants thereupon called A. W. Rood, who testified, that he
was in the boot and shoe trade ; was in the employ of Chase, McKinney
& Co., in store 161 Lake street in the full of 1857 and fore part of 1858.
I think it was in October, 1857. McKinney was here when we took




possession ; Wentworth was there as clerk ; I do not know that he was
ever a partner ; I was head clerk; was to sign checks; Wentworth ne-
ver signed checks, but paid the rent while I was there. Iloadley, I
think, came there in December of 1857, while I was there; I left about
the first of May. I saw the lease one day when Wentworth brought it
in. I left the store about or within a week after T saw it, at least I know
that I was in business at another place on the 10th of May. The reason
that the name *“ Boot and Shoe Exchange” was adopted, was that Mec-
Kinney told me to put up any sign I pleased; I adopted Book and Shoe
Exchange. Chase, McKinney & Co. would not want their names over the
" store for obvious reasons. Itis very common for eastern houses who
own stores West to adopt other names; one in Chicago row is called
“ New England Boot and Shoe Store,” owned by a Boston house.
Chase, McKinney & Co. is a large Boston firm; one of the most exten-
sive dealers in Boston. I know two or more of the members of the
firm. They had another stock in Chicago, kept in name of I. Dewing,
on Lake street, where R. Bamber now is. The store at 161 was removed
to that before the sale to Bamber. I have seen the Dbills of sale from
Wentworth & Co. to Chase, McKinney & Co. I never informed them of
the lease I saw Wentworth have. My time was up there about that
time. I do not know that McKinney came to Chicago in 1858; he is
the traveling partner in that firm, and visited Chicago once a year.

And this was all the evidence here offered by the defendants; and
the plaintift thereupon recalled James Tiong, who testified, that he gave
the receipts for the rent in the name of Wentworth & McKinney ; so it
was entered on his book; but he counld not positively state that such was
the fact from recollection aside from his book.

And this was all the evidence offered by either party, and the court
after hearing the argument of counsel, and due deliberation thereon had,
finds a verdict for the plaintiff, for the sum of twelve hundred and fifty
dollars.

And the Defendants thereupon made a motion for a new trial, for
the reasons following :

1. That the said verdict is contrary to the law.
2. That said verdict is coutrary to the evidence.

3. That the court erred in excluding the evidence of the defen-
dant relating to the ownership of the stock of goods kept in the premis-
es, and the contract between Chase, McKinney & Co. and defendant
Wentworth, and other evidence in the case, and afterwards, on the



day of July, A. D. 1861, the said court overruled the said motion, and
entered a judgment in favor of the plaintiff; and to all which said ru-
lings and decisions of the court the defendants, by their counsel, excep-
ted ; and forasmuch as the said several matters do not otherwise appear
in the record of the said cause, the defendants make and file this their
Bill of Exceptions, and pray that the same may be signed and scaled,
and made a part of this record iu this cause, and it is done.

?

ASSIGNMENT OF ERRORS.

1st. That the court erred in admitting the lease offered in evidence
as against the plaintiff in error, without further proof that it was execu-
ted by him.

2d. That the court erred in excluding the evidence of the defen-
dants relating to the ownership of the store or stock of goods kept in
the premises, and the contract between defendant Wentworth and Chase,
McKinney & Co. '

3d. That the court erred in finding the said verdict for the defen-
dant in error.
4th. That the court erred in everruling the motion of the defend-

ants below for a new trial of the cause.

5th. That the court erred in rendering judgment against the de-
fendants and in favor of the plaintiff below.

HELM & CLARK,
For Plaintiffs in Error.

Scares, MoArListeEr & JEWETT,
' For Defendant in Error.
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Jameson & Morso, Printers, Chicago.

SUPREME COURT, STATE OF ILLINOIS.

ANDREW McKINNEY,
Plaintiff in Error,

VSs.
PHILIP F. W. PECK,
Defendant in Error.

Lrror to the Superior Cowrt of Chicago.

This was an action of assumpsit brought by the defendant in error
against the plaintiff in error and Samuel T. Wentworth jointly.

The declaration contains three counts.
The first for use and occupation.

The second is upon the letting of certain tenements, &e., by the
plaintiff to the defendants.

The third alleges that, on the 1st day of May, 1859, the plaintiff, by
parol, demised to the defendants certain tenements, &c., for the term of
one year then next ensuing, at a yearly rent of $2500, in equal monthly
installments of $208.:%% cach. That the defendants entered upon the
premises and were possessed thercof from thenceforth until the first day
of January, 1860, when the sum of 1666.,%% of the rent for the space of

100

cight months, ending on the day last aforesaid, was due and payable.

To this declaration the defendant Wentworth, on the 20th of Feb-
ruary, 1860, filed a plea of non-assumpsit.

On the 22d day of same month, the plaintiff in error, Andrew Me-
Kinney, filed a plea of non-assumpsit, the truth whereof was verified.by
affidavit.

On the 9th day of July, 1861, the cause was tried before the Hon.
Grant Goodrich, without a jury, and a verdict was rendered for the
plaintiff for $1250. '

Motion for new trial made and overruled, and the following Dbill of
exceptions tendered and signed:
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BILL OF EXCEPTIONS.

Superior Court of Chicago, July Term, A. D. 1861.

Priwie F. W. PEck

VS8 .
: Assumpsit.
SayueL T. WENTWORTH and T SARmPpS

ANxprREW McIINNEY.

Be it remembered, that on the day of July, being one of the
days of the July term, A. D. 1861, the above cause came on to be heard
betore the Honorable Grant Goodrich, one of the Judges of the said
Court, the intervention of a jury being dispensed with by the agreement
of the parties, that on the trial of the raid cause the plaintiff, by his
couusel, offered in evidence the lease in words and figures which follow,

viz:
Lease omitted in full, the following being an abstract thercof:

Lease of P. F. W. Peck, of first part, to Andrew McKinney, of
Boston, and S.'T. Wentworth, of Chicago, of the second part, demises
the premises, &e., for a term ot one yecar, commencing on the 1st of
May, 1858, and expiring on the 30th day of April, 1859, at a rent of
$2500 for said term, payable $208.7%% on the first day of every month.

Dated at Chicago, April 30th, 1858, and signed,

P. F. W. Precx, [Seal. ]
' By James Long.

S. T. WeNTwoRTH, [Seal.]

A. McKinNEY, [Seal.]

Per S. T. Wentworth,
Agent for A. McKinney.

Which said lease was admitted in evidence, subject to all objections
on the part of the defendants or either of them.

The plaintiftf thereupon called as a witness James Long, who was
sworn, and testified that he had acted as agent for the plaintiff; that de-
tendant Wentworth came to office of plaintiff and represented that he
was a partner of McKinney, of Boston. I never saw McKinney; know
nothing of him except what I heard from Wentworth. The lease offered
in evidence was signed by Wentworth in my presence. Wentworth &
Co. entered and occupied under the lease. The lease was executed
about the time it bears date. They occupied until about the first of
August, 1859; paid rent until the first of July, 1859, and took receipts
in the same name.
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On cross-examination he said: I can’t say who executed the lease
under which the store was held in 185}? When the lease was made, in
1858, was the first I ever heard of McKinney. The store was rented
May 1st, 1857, by Claggett & Anderson, and they occupied it, or rent
was paid in their name to Dec. 1st, 1857; don’t know who occupied it
all ot that time. In March, 1858, McKinney & Co. paid rent first. I
have no particular recollection of this; get all these from the entries in
my book (held and referred to by the witness). McKinney & Rood
paid from December, 1857. Store was occupied as a beot and shoe store
in the name of Wentworth & McKinney, I suppose; that is the name I
got from Wentworth. They did business there, and continued to hold
over during 1859, and paid rent up to July Ist, at same rate, but kept
actual possession up to August 1st. I did not consent to their leaving,
but told him he was bound to pay the rent for a whole year. The store
stood empty until March 1st next. Did not tell Wentworth it was pro-
per for him to sign the lease in the way he did it. Ie said he was a
partner with McKinney, of Boston.

And this was all the evidence here offered by the plaintiff,

And the defendants, by their counsel, offered in evidence a bill of
sale, as follows, viz :

Bill of sale exccuted by Williain Wentworth and Samuel T. Went-
worth unto ChasedMcKinney & Co., dated 22d day of October, 1857,
and conveys the stock of boots and shoes in store 161 Lake strect, Chi-
cago, with lease of the store and all the fixtures.

And a contract as follows :

Contract dated October 22, 1857, Letween Chase MecMinney & Co.
of Boston, and Samuel T. Wentworth, of Chicago, which stipulates that
Chase, McKinney & Co. have employed Wentworth as a clerk to act in
and assist in the management and supervision of store No. 161 Lake
Strect, Chicago, so long as the same shall be held and owned by Chase,
McKinney & Co., and that Wentworth shall be paid a sum for such ser-
vices, equal to onc half of the net profits of the business.

Which were, on motion of the counsel for plaintifis, excluded by the
Court, and to which decision of the Court excluding the same, the de-
fendants by their counsel then and there excepted. And the defendants
then and there called James M. Hoadley, who was sworn and testified
that he knew the two Wentworths, the defendant and William Went-
worth, his father, witness was clerk for them in 1857 and 1858, they had
two stores, one was No. 161 Lake Street; Chase, McKinney & Co. of
Boston, became owners of the one at No. 161 Lake Street, he thinks in



1857 can’t now say just when. I did not go there until after Chase,
McKinney & Co. became owners. [t was after Wentworths made an
assignment.  After I went to 161, Chase, McKinney & Co. owned the
store. Wentworth was not a partner, as I knew. We were all clerks,
Rood was lhead clerk, and after he went away, Wentworth was head
clerk. While Rood was there he signed all checks; bank account was
kept in the name of McKinney. McKinney was here only once a year;
he is the traveling partner in the firm of Chase, McKinney & Co., a
wholesale boot and shoe house, in Boston. No names were on the store.
It was called the “Boot and Shoe IExchange,” and goods were shipped
from Boston by Chase, McKinney & Co., all directed B. & S. E, 161 Lake
Street. Wentworth was clerk after Rood left, and paid rent and clerk
hire. Wentworth was employed as clerk. McKinney usually came
here each fall.

Cross-cxamined. Books were kept in name of Chase, McKinney &
Co.; I think they were not kept in name of Wentworth & McKinney,
or Wentworth, McKinney & Co. Wentworthehad no interest as part-
ner. ’

Le-examined. TRood was there a month or two after I went there. I
continued in the employ of Chase McKinney & Co. until they sold the
stock to Robert Bamber.” Wentworth did also.

The defendants then called Robert Bamber, and proposed to prove
that he is now the owner of the stock of goods referred toj; that he
bought the same of Chase, McKinney & Co. of Boston, and employed
Wentworth and Hoadley as clerks; to all which the plaintiff) by his
counsel, then and there objected, and the Court sustained the said ob-
jection. And the said defendants then offered and proposed to prove
that in the summer of 1857, Wentworth & Co. composed of William
Wentworth and his son, one of the defendants entered the premises
under the lease of Claggett & Anderson; that in October the firm of
Chase, McKinney & Co. having a claim of over $6,000, obtained a trans-
fer of the store at 161 Lake Street, and employed Rood and Wentworth
and other persons as clerks, until they sold the stock to Robert Bamber;
to all which the plaintiff by his counsel, then and there objected, and
the Court sustained the objection ; to all which several decisions and
rulings of the court above mentioned, in sustaining the said objections,
and excluding the said evidence, the defendants, by their counsel, ther
and therc excepted.

The defendants thereupon called A. W. Rood, who testified, that he
was in the boot and shoe trade ; was in the employ of Chase, McKinney
& Co., in store 161 Lake street in the fall of 1857 and fore part of 1858.
I think it was in October, 1857. McKinney was here when we took



possession ; Wentworth was there as clerk; I do not know that he was
ever a partner; I was head clerk; was to sign checks; Wentworth ne-
ver signed checks, but paid the rent while I was there. Hoadley, I
think, came there in December of 1857, while I was there; I left about
the first of May. I saw the lease one day when Wentworth brought it
in. I left the store about or within a week after I saw-it, at least I know
that I was in business at another place on the 10th of May. The rcason
that the name “ Boot and Shoe Exchange” was adopted, was that Mec-
Kinney told me to put up any sign I pleased; I adopted Book and Shoe
Exchange. Chase, McKinney & Co. would not want their names over the
store for obvious reasons. Itis very common for eastern houses who
own stores West to adopt other names; one in Chicago now is called
“ New England Boot and Shoe Store,” owned by a Boston house.
Chase, McKinney & Co. is a large Boston firm; one of the most exten-
sive dealers in Boston. I know two or more of the members of the
firm. They had another stock in Chicago, kept in name of I. Dewing,
on Lake street, where R. Bamber now is. The store at 161 was removed
to that before the sale to Bamber. I have seen the bills of sale from
Wentworth & Co. to Chase, McKinney & Co. I never informed them of
the lease I saw Wentworth have. My time was up there about that
time. I do not know that McKinney came to Chicago in 1858; he is
the traveling partner in that firmn, and visited Chicago once a year.

And this was all the evidence here offered by the defendants; and
the plaintiff thereupon recalled James Long, who testified, that he gave
the receipts for the rent in the name of Wentworth & McKinney ; so it
was entered on his book; but he could not positively state that such was
the fact from recollection aside from his book.

And this was all the evidence offered by either party, and the court
after hearing the argument of counsel, and due deliberation thereon had,
finds a verdict for the plaintift, for the sum of twelve hundred and fifty
dollars.

And the Defendants thereupon made a motion for a new trial, for
the reasons following :

1. That the said verdict is contrary to the law.
2. That said verdict is coutrary to the evidence.

3. That the court erred in excluding the ecvidence of the defen-
dant relating to the ownership of the stock of goods kept in the premis-
es, and the contract between Chase, McKinney & Co. and defendant
Wentworth, and other evidence in the case, and afterwards, on the



day of July, A. D. 1861, the said court overruled the said motion, and
entered a judgment in favor of the plaintiff; and to all which said ru-
lings and decisions of the court the defendants, by their counsel, excep-
ted ; and forasmuch as the said several matters do not otherwise appear
in the record of the said cause, the defendants make and file this their
Bill of Exceptions, and pray that the same may be signed and scaled,
and made a part of this record iu this cause, and it is done.

ASSIGNMENT OF ERRORS.

1st. That the court erred in admitting the lease offered in evidence
as against the plaintiff’ in error, without further proof that it was execu-
ted by him. -

2d. That the court erred in excluding the evidence of the defen-
dants relating to the ownership of the store or stock of goods kept in

the premises, and the contract between defendant Wentworth and Chase,
McKinney & Co.

3d. That the court erred in finding the said verdict for the defen-
dant in error.

4th. That the court erred in everruling the motion of the defend-
ants below for a new trial of the cause.

Sth.  That the court erred in rendering judgment against the de-
fendants and in favor of the plaintiff below.

HELM & CLARK,
For Plaintiffs in Error.
Scarrs, MéALLister & JEWETT,
For Defendant in Error.
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