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Bty all Wew by These g'gmentz, Thas fhe /% Q‘W

; as principal, and #{/u/b{ o 2 M/ZM
as security, are held and firmly Yound unto .j/ MM# ‘7
N e in the
penal sum of e W G(_AAAQ WW Sl s a g SR UY S

good
and lawful money of the United States, for the payment of which, well and truly to be made, thuessaid

}

: bind rrtgelves ¥ o heirs, execu'tors, and administrators, jointly, severally, and firmly by'
| these Presents. :
|

l Witness, e w R —

¢ A

......

e this 2 //Z‘J*’ day of?% > o 4. D. 1857

c%?/ 601}6“:0 0 }h@ Qb @b“g&ﬁﬂ) is Sllch, That, whereas, the above named
did, at the m —_ Term of the G&LML AT C(;lirt,

held in and for the County of yu.?rvo—-ubé_ ————  in the State of Illinois, o. 0. 185§~ reeesmewa—
Dereejudgmant saminet the. aboxe bounden- oo e cleena s C ‘

i decAS

—_—

e for the sum of %./\V-—(, &LXW
————————————— to reverse which sm%/i’ , the said (/d%f‘*- Sen BTt

_— S . hag ~" sued out a Writ of
Error from t}e. Supreme Court, within and for the Third Grand Division of said State. Now if the said

- shall duly prosecute said Writ of Error, and pay, or cause to bg paid, all judgments, costs, interest and
damages which the said Supreme Court shall adjudge against, W las pey o Canas
7 L/éa_bo Hz conin 0/3@‘9940»'“. z/& Secns. SAusignd abide the order and judgment of said

Supreme Court in this behalf, then this obligation is to be void, otherwise to remain in full force and effect.

’ / %%/Mwuo :

[SEAL.]

[SEAL.]
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SUPREME COURT.

APRIT, TERM, 1859.

TURBITT
Vs For Divorce.
TURBITT.

PLAINTIFF’'S POINTS AND BRIEF.

1. The petition itself shows no cause for a divorce.—See Statute Divorce

2. The evidence wholly fails to sustain the case made in the petition.

The evidence fails to establish or show any act of violence. There is no evidence
as to the means or ability of appellant.

The absence of Turbitt at the time of the confinement is fully accounted for.

The testimony shows that Turbitt had eredit, and thathe did provide for his family

The record shows that at the time petitioner was confined they were living in the
house of Lewis. That Lewis had a wife and four daughters. That they were on so-
ciable terms. That Turbitt paid all the bills.

Now, will the absence of a husband under such circumstances authorise a decree for
a divorce ? I think not. There is no proof that Turbitt knew anything as to the
condition of his larder. If a husband is absent on business and his wife is confined
during his absence and his laxder is s&iﬁil& furnished and no notice of the condition of
the larder is brought home to him, is he guilty of extreme and repeated cruelty ? It
must be noticed that it was their first child, and he, no doubt, knew the thing would

come off, but at what day or hour he could not possibly anticipate.
3. The verdict is against the instruction of the court.

4. The 6th instruction should have been given.—See Bishop on Marriage & Di-
vorce, 457, 478,—481.

Vignos vs Vignos, 15 Ill. 186.
Buckley vs Buckley, 15 Ill 121-122,
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SUPREME COURT.

—— - — e

APRIL TERM, 1859.

— et —————————

JOHN TURBITT, Appellant,

Vs. Appeal from Tazewell.
MARGARET A. TURBITT,

This casc was a petition for Divorce, brought by the appellee against the appel-
lant in the Circuit Court of Tazewell County. The petition was filed September Tth,

1857, and is in words"and figures following :

STATE OF ILLINOIS,

SS.
TazEwELL, COUNTY.

: To the October Term of the Tazewell Cireuit ‘Court, 1857.
IN EQUITY.

To the Honorable JAMES HARIETT, Judge of the Twenty-first Judicial _Circuit of the.
State of Illinois, in Chancery sitting.

Your Orator, MARGARET A. TURBITT, humbly complaining, sheweth unto your
Honor that heretofore, to wit : on the sixth day of September, A. D, 1855, your ora-
trix was lawfully married to John Turbitt, (whom your oratrix prays may be made
defendant to this Bill) at Canton, in the County of Fulton, 'State of Illinois, and from
that time forth until the 23d day of July, 1857, your oratrix and the said John resided,
cohabited and lived together as husband and wife in said town of Canton. That your
oratrix all said time behaved and conducted herself as a good, true, and dutiful wife,
of the said John, and to the best and uttermost of her knowledge and power performed
all the duties of a wife to him.
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Record pages
14, 15, 16, 17
)8, 19.

Yout oratrix further sheweth that the suid John hath heen guilty of extreme and
repeated cruclty toward your orutrix in this : That although he was of sufficient ability
and worth in property and money, from thirty to fifty thousand dollars; he did not
nor would provide your oratrix with a sufficient support suitable to their condition in
life, but on the contrary thercof, she was frequently, during said time, left vwithout
anything to eat, and without any means to procure it, for days and sometimes for
weeks together.

That cn the 13th of September, 1850, your oratrix was delivered of a child, the
fruits of said marrriage, and that her said husband about three days before such deliv-
ery, left your oratrix and went away and was gone about ten days leaving your oratrix
wholly unprovided with cither medical attendance, provision or help, so that your ora-
trix in that time of her trial was wholly dependent upon the charity of her ncighbors,
Your oratrix further sheweth that frequently during her living together with said John
he hath used actual force and violence upon oratrix, without any reasonable excuse ;
therefore your oratrix further sheweth that the habits of parsimoneousness of said hus-
band, his utter disregard ot*the comfort and violence of his language and conduct, so
wronght upon the mind of your oratrix and disheartened her, left and rendered so mis-
crable, that she was forced and obliged to leave and abandon her said husband, and that
she did on the 23d day of July, 1857, leave her said husband and come to the City of
Pekin, in Tazewell county, where she has ever since resided and still resides.

In tender consideration of the premises, may it please your Honor to grant to your
oratrix the people’s writ of summons against t‘hc said John Turbitt, and that he be
made party defendant hereto and be compelled without oath, his oath being waved, to
answer this Bill and upon the final hearing to order and decree that the bonds of mat-
rimony heretofore existing between your oratrix and said John be dissolved and hence-
forth held for nothing, and that your oratrix have such reasonable allowance for her
alimony as may be agreeable to equity or for such other and further relief as may be
juét. and she will ever pray.

MARGARET. A. TURBI'TT,
Davison & Parker. Plfts. Sols.

Oct. 20, 1858, App(-lluilt fileth the following answer :
MARGARET A. TURBITT,

18

JOHN’BURBITT. |

Defendant’s Answer,

The answer of the said John Turbitt, to the Bill of Complaint of the said complainant
herein,
This respondent, for answer to the said Bill, or toso much thercof ashe is adyised it is
necessary or proper to answer unto,
ANSWERING, SAYS :

"That it is true that respondent and said complainant were intermarried and lived to-

gether as husband and wife, as stated in said Bill 1 but respondent denies that during



a1l said time that said complainant demeaned und conducted herself asa good and faith-
ful wife, and that she, to the utmost of her power and knowlege performed all the
dutics of a wife to this respondent ; on the contrary, respondent avers that said com-
plainant almost ever since her said marriage, has systematically indulged in a course
of light and frivolous conduct, and in the circulation of idle contradictions and un-
founded tales, prejudicial to the standing and fair name of this respondent, well calculated
if not artfully disposed to destroy domestic peace, and force thisrespondent into a line of
conduct which might give color to charges of improper treatment, on his part and lead
to a separation. Respondent denies that he has been guilty of extreme and repeated
cruelty, or of any cruelty whatever toward said complainant, as charged in said Bill.
He further denies that he is a possessor of anything like the amount of property named
in said Bill, and states that what he has is, for the most part wholly unproductive,
yielding but a small annual income, yet respondent avers that he has always felt and-
manifested a disposition to provide abundantly not only for all the actual wants of said
complainant since she became his wife, but to go far beyond this, and minister so far
as money could do it and his resources would admit, to every desire which might add
to her personal comfort, and make her appear to advantage in socicty, and to this end
among other things, this respondent has repeatedly offered to procure for her rich
articles of dress, \'\'hich for reasons, best known to herself, she has almost uniformly

peclined.

This respondent denies that he left the complainant at any time, since their said
marriage, and while she continued to live with him without anything to eat and without
the means of procuring food, and respondent avers that during a large part of the time,
to wit: for about eight or ten months or more of the time, from the time of their mar-
riage, till the time complainant left the house of respondent, said complainant and this
respondent boarded in the family of other persons, and were furnished with all the neces-
vies of life in food, drink and lodging that the families themselves had, with whom they
boarded. That after Respondent and complainant quit boarding and went to
housekeeping, (which respondent avers was with the hearty concurrence and at the re-
quest of said complainant,) this defendant endeavored watchfully to provide and did
provide every thing necessary in the way of food and otherwise for the use, comfort
and convenience of the family while he was at home, and when absent, (which was but
seldom) he always left money and other means in abundance at the command of his said
wife, to procure every thing needful or that she might or could reasonably desire, re-
spondent claims that the only time when he was away from home for any considerable
length of time was in or about the month of July, 1857, when he was absent for about
two months, on business in the State of Iowa, and he shews that during that time, be-
sides a good garden, well stocked with vegetables of various sorts, respondent and said
complainant lived in the town or city of Canton, in said Fulton county, where respon-
dent’s credit was good and where he had made arrangements with two store-keepers in
the place to supply complainant with every thing in the way of food or otherwise,

which she might need in the absence of respondent, and which arrangement was well




known to complainant, respondent also, on this and other occasions, when he was about
to be absent, left money with his said wife to supply her wants, and not unfrequently
tendered her money, which she refused, and on the occasion of his absence in Towa, a
considerable sum of money, viz : $100.00 collected for respondent in his absence by his
agent, was tendered to complainant, under the direction of respondent, and to be used
by her if necessary, and which was by her refused. In addition to which said com-
plainant owned, and still owns and holds in her own right, valuable real and personal
estate and which was then, and still is now, and constituted then all the property
owned by complainant; yet respondent shows she left his house at this time, claiming
to have done so because her wants were not satisfactorily provided for. Respondent
further shows that at no time was money ever asked of him by his said wife and by him

refused.

Respondent admits that he was absent from home at the time of the delivery of com-
plainant of her said child, as stated in said Bill, but he avers that he had no expecta-
tion that she would be so soon delivered and fully expected to return before that event
occured and further avers that complainant so far from making any objection to his
going urged it herself, not anticipating her confinement so soon, and as the business
which called respondent from home at that tisme was of a character highly important to
respondent. Respondent, however shows that sueh was his solicitude about his said
wife, lest, contrary to expectation, she might be confined in his absence, that with her
knowledge and concurrence he conferred with the most eminent and reputable physi-
cian and accoucher in the town of Canton, and engaged his services to attend upon
said wife in that emergency and at a moment's warning. But respondent shows that
during his absenee and under the influence of evil counsels as respondent is advised and
believes and therefore charges, the ph ysician retained by respondent was discharged
and another brought in and procured to act in his place. Respondent also endeavored
to make and believes did make all necessary arrangements to provide his said wife
with everything though likely to be needed during his said absence. Respondent there-
fore emphatically denies and repels the charge set up in said Bill, That in this time of
her trial, he left his said wife wholly unprovided with medical attendance, provisions

or help, dependent upon the charity of her neighbors.

Respondent denies that he has frequently, or ever, with or without provocation or
excuse, used force or violence upon complainant, as charged in said Bill, and respon-
dent denies all such disregard of the comfort of complainant and all violence of lan-
guage and conduct towards her, rendering her life miserable, and forcing her to aban-
don his house and seek the shelter and protection of friends as charged in said Bili,
RESPONDENT INSISTS ON ALL OBJECTIONS TO SAID PETITION IN
THIS HIS ANSWER TO THE SAME AS THOUGH HE DID DEMUR TO
SATD PETITION AND POINTED OUT EACH DEFECT, and as to all matters
and things in said Bill and not herein expressly admitted the same ure;dénicd and be-
ing fully answered, Respondent prays to be hence dismissed with his costs, &c.

(‘"OOPER & REYNOLDS,

¥or Respondents.
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The cause coming on for trial before a jury, the petitioner called E. N. Lewis who
stated to the jury that he first knew the defendant in January 1856. He was then
living four miles south-east of Canton. He met defendant at Mr. Bennett’s. They
were then married and living at Bennett’s. They came to board with witness Feb. 1,
1856, and remained three or four months. They then rented an upper room in wit-
ness’s house. They had no family. Had use of a little hall. They remained until the
latter part of November, 1856. Mrs. Turbitt had a child about the 12th or 13th of
1856. Defendant left home the day before and was gone ten days. He left no body
to take care of her that witness knew of. She fell under the care of witness’s family.
Her health was not good. Some two or three weeks before, she had been very sick,
Don’t know what ailed her ; was not sick long. Defendant was not at home, was gone
seven or eight days then. We employed a physician at that time when she was con-
fined ; we also furnished her table. When defendant returned, they boarded with us
till he could go to Canton for flour. Her health was as good as usual when he went
away the first time. She had no flour then. Witness frequently heard them talking
when in the adjoining room. He seemed irritated but don’t know what he said. I
thought he never provided as well as he ought for his means while they boarded with
us. He frequently left her for a week at a time. Mrs Turbitt once called me to her
room. I asked what what she wanted. She enquired if I could keep her two or three
weeks, till she could make some other arrangements. Mr. Turbitt made strange of
her request.  She said he need not make strange of that ; he had ordered her to take
cave of herself. I advised them to settle the matter. She left that evening and
came into my room and staid that night. She came to my door and requested assist-

ance and I went toward heg.

On cross examination the witness stated that at the time defendant lived with him
witness had a wife and four daughters, two grown and two small. Had sons some
srown, witness generally at home. House was one and-a-half stories high; defendant oc-
cupied the floor; T occupied the lower part of the house. I was often up stairs. My
family and Mrs. Turbitt were on sociable terms. When she was sick the first time,
we got Dr. Crawther, whe came twice to see her. She was confined to bed that time,
four or five days. I charged defendant for the scrvices rendered his wife, and pro-
visions &c. furnished in his absence. He paid all my demands. I said nothing to
him about his wife being out of flour. I learned that defendant considered Dr. Me
Dowell preferable as a physician and that he wanted him to attend to his wife when
confined. Defendant got meat from me for his family. He had a garden and vegeta-

bles of various sorts that season.
MARY ANN LEWIS,

Mestified that she knew Mrs. Turbitt since before her marriage. She and defendant
came to board with us Feb. 1 1856. They went by themselves May 1, 1856. I re-
member when child was born. She was confined next day after he left. He was gone

ten days. She was in delicate health for some litfle time before. He provided no
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help when he went away. Had not spoken to our family on the subject. I waited on
her when she was sick. She had a half loaf of bread, a little rice, some molasses in a
tumbler, three pints corn meal, one half pound black tea, no meat nor hutter nor flour
when she was confined. Defendant was gone several days when she was first sick. No
arrangements were made with us to hoard her in his absence. He was gone considerable
of the time after they lived up stairs.  Have heard him call her fool, devil, liar and
hypoerite.  Heard him threaten to take her by the shoulders and pitch her down stairs.
He once said he ought to have thrown lier out of the buggy and left her lying on the
road side coming from Mr. Taylors. This was for something she said at Taylors. The
week Dbefore he went to Presbytery he told her he wished her to prepare his clothes.
She didit. It took her three or four days. T did not consider her able to do it. She
was not able to sit up all the time.  She came down to our part of the housc one aftey-
noon.  She retired early. Mr. Lewis went into hor room. I wentin. Defendant
came and wanted in. T asked what he wanted.  Iie said he wanted in, and threatened

to burst open the door. Mr. Lewis came and defendant went up stairs.

I furnished Mrs. Turbitt about one-fourth Iiy. butter when she went to live by her-
self. It was after her confinement he threatened to pitch her down stairs. Don't know
howlong after.  The room was 16 feet squarce. My son slept up stairs in anothor
room.  Can’t tell what she said at the time of the remark. They were in their room.
Only heard a word now and then.  Te said, “I'll take you by the shoulders and pitch
you down stairs.” - Saw no attempt to do it. It might have been a month from her
first sickness until her confinement.

I know of new supply of provisions after he got home. T heard defendant tell his
wife he had engaged the services of Dr. McDowell.  This conversation was after her
confinement. The garden was half a mile from home.,

Mus. R.J. Crosson.—First knew complainant at Lawrenceville. Saw her in Canton
after her marriage. Stayed on the day and night of the 22nd July, 1857, at com-
plainant’s house. My daughter was then living with complainant. Mus. Turbitt, her
child, myself and daughter composed the family.  Soon after a neighbor lady came in.
She brought a bowl of cream, some butter, raspberries, &c. We had a good dinner.
Had black tea. My daughter went to Canton with Mus. Turbitt in May and stayed
till she came to my house. My daughter was about cleven years old; could go errands.
Mrs. Turbitt came_home with me July 23vd, 1857. She continued to live in Taze-
well county ever since. My husband has money of Mrs. Turbett's in his hands; don’t
know how much. He had it a Year or more. 1as paid her some of it. Think it with-
in two years since my husband first got it. Mrs. Turbitt owns the one half of three hun-
dred and ninety acres of land in Vigo county, Indiaﬁu, which has been under im-
provements for twenty-three years. Mrs. Turbitt said defendant called her land worth
$5,000.

Petitioner then recalled Mr. Lewis, who stated that’defendant never asked me and

don’t know that he over asked my family to wait on his wife in his absence.
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“ude for his wife at home. Two or three times he came to me to have cert:

That part of the foregoing testimony proving threats and opprobious epithets on the
part of the defendant, was objected to by defendant when offered, on the ground that
no such charge was contained in the bill; but court overruled the objection, admitted

the evidence, and defendant excepted. Record 31 page.

Petitioner then rested.

The _defendant then receive cevidence without objection except as to relevancy and
im a .] ) .Y

competency, the deposition of

John Andrews, who testified that he knew the defendant three years, but did not
know Mrs. Turbitt, and only knew him as a Minister of the Gospel of the Preshyterian

Church, and he resided near Canton in the fall and summer of 1856.

About the 19th or 12th of September, 1856, Turbitt called at my residence in Ma-
son Co., I, on Friday evening on his way to the Presbytery, at Clinton, Dewitt Co.
IN., and was in company with M. Turbitt more or less until the next Thursday even-
ing, and left him at Clinton, as the Preshytery had not yet adjourned, and when I left
for Ohio, Mr. Turbitt was still in attendance upon the Presbytery; it is the duty of

ministers of the Gospel to attend the meetings of Presbytery.

Immediately after he came to my residence, he manifested a great deal of regret
that it was necessary for him to be absent from home at that time, stating as the rea-
son the health of his wife. On going to and at Presbytery he expressed great solicit-
un things in
which he was interested, come up and disposed of in order that he might get away as
soon as possible, although he had made all necessary provisions for his wife at home, yet

he wanted to be there.

Also the deposition of David Beale, who testified that—TI have known the defendant
since September, 1856. I went to Presbytery with him.  On the way he sometimes
expressed great reluctance in heing obliged to leave home ab that time. While there
he sometimes urged that his business should he disposed of that he might leave for home
as soon as possible. We left on Friday morning, about day light, and continued travel-
ing until late at night, some seventy miles that day, and next morning reached my
house in Mason County. He started for home next morning, after breakfast. My,

Andrews was with us.

Also deposition of Dr. McDowell—I am a physician of cighteen years’ practice. I
know Turbitt ; but do not know that I ever met Mvs. Twrbitt. About the month of
September, 1856, Turbitt intimated that his wife was pregnant, and expected soon to be
confined and solicited my assistance on that occasion. I represented that I would do
so if I was home at that time. They then resided at Mr. Lewis’s, about four miles
from Canton. He represented that he might be absent, but expected to be at home
previous to her confinement. He afterwards informed me that it had occwrred sooner
than he had expected. He spoke to me several times on the subject. He anticipated
difficulty and was very anxious that I should attend.
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Also the deposition of Nathaniel I. Dorrence.—Kept a grocery and provision store
in Canton. Commenced in 1855, and continued ever since.  Have known Turbitt four
years. They lived at Lewis’s and thence to Canton and continued till she separated
from him. At Canton they had a comfortable, roomy brick house, with every conveni-
ence in and about the same. - They traded with me and kept an open account and credit
to any amount. e gave a general order and the family came from time to time and
hought some thirty or forty dollars’ worth.

Also the deposition of  Wilson Hulit.—TI have been engaged in a general Dry Goods
and Grocery business in Canton, since spring of 1854,  Mr. Turbitt traded at my store
and had an open account there.  We placed no limits to his eredit, and would have sold
him or his family all the goods they might have wanted. T know Dr. McDowell, his
reputation as a physician and surgeon is good.

Also deposition of Robert C. Cutter.—I know Mr. and Mrs. Turbitt. I have known
him since 1853 and Mrs. Turbitt since 1854, She lived most of the time at My, Ben-
nett’s in Canton.  They have lived at or near Canton since their marriage.  When
they first lived in Canton their house was as good as any that could be rented in Can-
ton.  Their sccond house I know nothing about.  While they lived at M. Taylor's
they had a comfortable house, also Mr. Lewis’s house wasa good and comfortable resi-
dence. I do-not know the privileges they enjoyed. They appeared to have plenty to
eat ; as to help he has frequently spoken about procuring help for her but she declined.
She did on one occasion at my house, when they were both together the matter was
spoken of, but Mrs. Turbitt said she did not need the help, and in order that she might
not put her hands in water, which Mr. Turbitt thought injured her, they boarded most
of the time previous to their coming to Canton. I always saw them well dressed, hoth
Mus. Turbitt and the child.  On one occasion I saw him buy her five dresses, from seven
and a half to ten and a half yards each. The material of most of those dresses was
good. I have frequently seenthem together. I have never seen anything that showed
dissatisfaction on the part of either. They have frequently been at my house, and I
have seen them at church, and I never saw a father relieve a mother more in care and

attention to her child.

Also the deposition of Mrs. Margaret Bennett.—I have known My, Turbitt twelve

years, and four years since I saw Mvs. Twbitt. Mrs. Turbitt once told me that Mr.
Turbitt proposed to go to Lawrence county to get a girl that lived in the family of the
P. M., but this she declined. I know that she got a new bonnet after her marriage
—but don’t know who paid for it. He paid her ten dollars before they were married
and said she might have more, if she wanted it.

Also the deposition of John Blackadore.—I suppose_that I have known them about
three or four years. They lived in and about Canton when I knew them. While he
was absent in Iowa, she had a small girl living with her. Mrs. Turbitt informed me
in her own house, that she had some flour, and that Mr. Turbitt had made arrange-

ments with Messrs. Bass & Co., of Phoenix mills for supplies during his absenco. She
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also said she had pickled pork which Mr. Turhitt had put up in the barrel during the
winter, and he had also made arrangements with the family of Mus. Thompson for
butter and milk. ~She was then living in  house in the north part of town, on Main
street, Canton. I saw Mrs. Crossin, from Pekin was with her at the time, and sent for
me to call at Mrs. Turbitt’s house, and while I was there, Mrs. Crossin complained that
Mv. Turbitt had not made suitable provisions for his family, during his absence, which led
me to make the inquiries about the statements of Mrs. Turbitt, Mrs, James M. Thompson
was with her at the time, and Mus. Crossin seemed desirous of getting our approval of
Murs. Turbitt going home with her to Pekin and visit. I, however, disapproved of her
leaving home at the time, during Turbitt’s absence, as Turhitt had left it in her care
during his absence. She left the next day, I think. At any time when I saw her

she appeared decently clothed. Mys. Turbitt never returned to live with him again.

Also Deposition of Charles C. Smi(th.—I was engaged in a general dry-goods and
grocery business, in 1856, and untj] March, 1858, in Canton, Fulton county, Illinois.
Turbitt and his wife were in the habit of trading at my store, and himself and his family
could have bought all the goods they wished. Mr. Turbitt, in the store with Mys.
Turbitt urged her to buy more goods than she appeared willing to. I continually so-
licited their patronage. So far as I could Jjudge from appearances, Mr. Turbitt was
ever anxious to procure all the goods that she might want. Mys, Turbitt, whenever I

saw her, wore valuable clothine.
%) (=]
The defendant here rested; and no other evidence was offered on either side.

The defendant asked the following instruction, which was refused :

wn ’7 3 1 anQ o e
The evidence in this case does not amount to extreme and repeated cruelty under

the statute.”
The Court gave the following instructions for the defendant.

“The burden of proof is on the petitioner, and unless she has proved that she was an
actual resident of Tazewell county at the time her petition was filed in this cause, the

Jury should find for the defendant.

“If the jury should believe from the ovidence that at the time the petitioner was con-
fined that the defendant was absent from home and that he left little or no provisions
for his wife, this would be no grounds for a divorce under the statute unless the petition-
er has proved that the defendant did so knowingly and wilfully and that her health ang

life were placed in peril thereby.”

“Although the jury should believe from the evidenco that the defendant was guilty of
extreme cruelty in going off at the time tho petitioner was confined, this alone would
not be sufficient to warrant the jury in finding for the petitioner, unless the petitioner

has proved that the extreme cruelty was repeated.
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pages 53, & 5.

Record,

pago 57.

The Jury found the following verdict : * We find the Defendant Guilty.”
The Defendant then entered a motion for a new trial for the reasons following =
1. The Court permitted improper evidence on the part of the petitioner.

The Court excluded proper evidence offered by the Defendant.

o

3. The Court gave improper instructions on the part of the petitioner.
4. The Court refused proper instructions offered by defendant.

The verdict is against the evidence.

o

6. The verdict is against the law of the easc.
7. The verdiet should have been for the defendant—in modifying defendant’s in-

structions and other reasons.

But the Court overruled said motion and refused to grant a new trial, and the de-
fendant excepted.

The Court then made the following Decree :

«Now again comes the plaintiff, Margaret A. Turbitt, and it appearing to the Court
that the said John Turbitt has been duly served with process, and it further appearing
to the court that the jury was called and that the said jury rendered a verdict that the
said John Turbitt was guilty of extreme and repcated cruelty towards the said Marga-
ret A. Turbitt, it is therefore ordered and decrced by the Court that the bonds of mat-
rimony be dissolved between the partics, and the said Margaret A. Turbitt be restored
to all her rights the same as if the said marriage had never taken place; and it is fur-
ther ordered and decreed that the child, the fruits of the said marriage, be placed un-
der the protection and control of the mother until it arrives to the age of eight years.
Tt is further ordered and decreed that said child shall not be taken to reside out of this
State, and that both partics shall have the privilege of visiting and seeing said child.—
To which the defendant excepted and prayed an appeal which was granted and perfected.

The Court then afterwards made the following order :

And now again came the parties by their solicitors and this cause coming' on to be

heard on the motion of complainant for alimony.

And the Court having heard the evidence and arguments of Counsel, does order,
adjudge and decree that the defendant do pay to the Clerk of this Court the sum of sev-
enty-five dollars, for the use of complainant within sixty days, and that in default there-

of a writ of attachment issue against the said defendant.

The plaintiffs in error now assign the following errors upon the record:

1. The court below erred in permitting improper evidence to be offered on the part
of the appellee.

9. The oourt below erred in rofusing to give proper instructions asked by the

appellant.



-C,'!

6.

T

The court below erred in refusing to grant a new trial.
The verdict below was against the weight of evidence.
The verdict below was against law.

The verdict should have been for the appellant.

The petition and the matters therein stated are insufficient in law to warrant the

decree for divorce.

8'
9.

10.
11.
12.
13.
14.

The decree should not have been rendered.
The decree is against law and evidence.
The court below erred in rendering the decree in the cause.
The allegations in the bill were not proven.
The decree should have been for the appellant.
The court erred in granting allimony after the appeal was perfected.

Other errors.

For which reasons the appellant prays that said decree may be reversed and be set

aside, and wholly for naught esteemed.

H. GROVE.,
Solicitor for Appellant.
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